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REPORTS   OF  CASES 


AB6UED  AND  DETERMINED 


IN  THB 


HIGH   COURT   OF   CHANCERY. 


In  the  Matter  of  JAMES  STEWART,  a  person  of  unsound  mind  ; 

AND 

In  the  Matter  of  The  Trusts  of  the  WiU  of  JOHN  STEWART, 

deceased ; 

AND 

In  the  Matter  of  The  TRUSTEE  ACT,  1850. 

1860.    March  23.    April  28,  27.    May  4.    Before  the  Lords  Justices. 

A  sum  of  stock  was  standing  in  the  name  of  a  person  of  unsound  mind,  part  of 
such  stock  being  his  own  beneficially  and  part  of  it  being  Tested  in  him  as 
trustee.  The  Court  had  made  an  order  appointing  new  trustees,  and  vest- 
ing in  them  the  right  to  call  for  a  transfer  of  the  trust  stock  and  to  receive 
the  airears  of  dividends.  It  was  found  that  an  order  in  this  form  could  not 
be  acted  on  as  to  the  arrears  of  dividend,  since  the  bank  could  not  paj 
arrears  on  part  of  a  sum.  The  Court  therefore  varied  the  order  so  as  to 
enable  the  new  trustees  to  receive  the  past  dividends,  on  the  whole  sum  of 
stock  and  to  rej^n  for  the  purposes  of  the  trust  that  portion  which  had 
accrued  due  in  respect  of  the  trust  stock. 

On  a  former  occasion  an  order  in  this  matter  had  been  made  bj 
the  Lords  Justices,  appointing  new  trustees  of  a  will,  and  enabling 
them  to  call  for  a  transfer  of  certain  stock  standing  in  the  name 
of  a  person  of  unsound  mind  not  found  so  bj  inquisition,  and  to 
receive  the  past  and  future  dividends  thereof.  A  difficulty 
arose  as  to  drawing  up  the  order,  owing  to  the  discovery  of*  the  *  2 
circumstance  that  there  was  also  standing  in  the  name  of  the 
trustee  stock  of  the  same  description,  of  which  he  was  the  benefi- 
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cial  owner,  so  that  in  the  books  of  the  bank  the  trust  stock  and 
his  own  stock  formed  only  one  single  aggregate  sum.  The  bank 
authorities,  therefore,  could  not  pay  the  past  dividends  on  the  trust 
stock  to  the  new  trustees,  since  the  administrative  arrangements 
of  the  bank  provide  no  method  of  paying  the  dividends  on  any 
portion  of  an  integral  sum  separately  froin  those  due  in  respect  of 
the  residue. 

May  4. 

The  matter,  having  been  mentioned  several  times,  now  came  on 
to  be  finally  spoken  to. 

Mr.  Rumset/j  for  the  petitioners.  —  The  petitioners  submit  that 
the  difficulty  in  this  case  may  be  got  over  by  so  framing  the  order, 
that  the  new  trustees  may  be  enabled  to  receive  the  whole  of  the 
past  dividends,  and  to  retain  the  portion  of  them  which  belongs  to 
the  trust.  The  Act  provides  that  the  word  "  trust "  shall  extend 
to  implied  and  constructive  trusts,  and  to  cases  where  the  trustee 
has  some  beneficial  estate  or  interest  in  the  subject  of  the  trust. 
Now  it  is  clear  that  if  the  trustee  had  remained  of  sound  mind,  he 
would  have  been  obliged  to  pay  to  the  cestuis  que  trust  the  divi- 
dends on  the  trust  stock,  and  as  the  practice  of  the  bank  renders 
the  right  to  receive  dividends  indivisible,  he  would  have  been  com- 
pelled to  draw  out  his  own  dividends  in  order  to  obtain  those 
which  he  was  bound  to  pay.  There  is,  therefore,  an  implied  or 
constructive  trust,  extending,  not  over  the  whole  stock,  perhaps 
not  even  over  the  whole  dividends,  but  clearly  over  the  right  to 
receive  the  whole  dividends  ;  and  the  Court  has  power  to  transfer 
that  right  to  the  new  trustees. 

♦  8  *  The  Lord  Justice  Turner  asked  how,  in  the  event  of  the 
order  being  made,  it  was  proposed  to  deal  with  the  dividends 
in  which  the  old  trustee  was  interested  beneficially,  the  Court  hav- 
ing no  jurisdiction  on  the  present  application  to  make  any  order 
with  respect  to  the  mode  of  dealing  with  them. 

Mr.  Bumsey  stated  that  the  new  trustees  had  not  determined  on 
any  course,  but  thought  of  investing  the  sums  in  question  in  the 
name  of  the  old  trustee. 

Their  Lordships  then  made  the  order,  enabling  the  new  trustees 
to  receive  the  past  dividends  on  the  whole  sum  of  stock. 
[2] 
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In  the  Matter  of  The  Trusts  of  the  Will  of  RALPH  NEWTON, 

deceased. 

I860.    May  4.    Before  the  Lords  Justices. 

An  affidavit,  instead  of  being  headed  as  usnal,  "  We  A.  B.^  C.  D.  and  £.  F., 
severally  make  oath  and  say"  was  headed  "  The  joint  and  several  affidavit  of 
A.  B.,  C.  D.  and  E.  F.  We  the  said  A.  B.,  C.  D.  and  £.  F.  say  as  follows.'' 
Leave  to  file  it  was  refused.' 

The  trustees  of  the  will  of  Ralph  Newton,  being  desirous  to  pay 
a  sum  into  Court  under  the  "  Act  for  the  Relief  of  Trustees,"  made 
the  affidavit  required  by  the  Act.  This  affidavit  was  properly 
intituled  in  the  matter  of  the  particular  trust,  and  in  the  matter  of 
the  Act,  but  was  headed  as  follows :  — 

"  The  joint  and  several  affidavit  of  William  Gray,  of,  Ac, 
Richard  Attenborough,  of,  &c.,  and  John  Thomas  Soden 
Bromhead,  of,  &c." 

"  We,  the  said  William  Gray,  Richard  Attenborough  and 
John  Thomas  Soden  Bromhead,  say  as  follows.^ 
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And  at. the  foot  was  the  usual  jurat:    "  Severally  sworn  by  the 
said  deponents  William  Gray,  Richard  Attenborough  and 

John  Thomas  Soden  Bromhead,  at ,  *this  28th  day  of   *4 

April,  1860,  before  me  A.  P.,  a  Commissioner  to  administer 
oaths  in  Chancery  in  England."     The  clerks  of  records  and  writs 
refused  to  file  this  affidavit,  considering  it  irregular. 

Mr.  Bowring  applied  to  the  Court  for  a  direction  that  the  affi- 
davit should  be  received  and  filed. 

Mr.  Murray^  clerk  of  records  and  writs,  attended  by  the  desire 
of  their  Lordships,  and  stated  his  objection.  He  said  that  the 
heading  was  irregularly  framed  upon  the  plan  of  an  answer,  the 
insertion  of  the  description  "  the  joint  and  several  affidavit,"  &c. 
being  quite  unprecedented,  but  that  the  material  objection  was, 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  894;  Allen  o.  Taylor,  L.  R.  10  £q.  52, 
V.  C.  J. 
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that  the  deponents  merely  used  the  expression  "  say  "  instead  of 
"  make  oath  and  say."     He  referred  to  Phillips  v.  Prentice,  (a) 

Mr.  Bovyring  contended  that  there  could  not  be  any  objection  to 
using  in  an  affidavit  the  form  of  words  which  was  settled  by  the 
General  Orders  of  the  Court  as  the  proper  form  in  an  answer. 
That  the  omission  of  the  words  "  make  oath  "  was  cured  by  the 
jurat  and  by  the  description  in  the  heading.  He  further  stated 
that  the  trustees  were  resident  in  different  parts  of  the  country, 
and  that  to  have  the  affidavit  altered  and  resworn  would  cause 
much  trouble,  delay  and  expense,  and  urged  that  under  those  cir. 
cumstances  the  Court  might  order  the  present  affidavit  to  be  filed, 
not  allowing  the  case  to  be  a  precedent. 

The  Lord  Justice  Knight  Beuce.  —  There  is  in  the  form  of 
this  affidavit  a  variation  not  clearly  immaterial  from  the  form 
*  5    sanctioned  by  the  established  *  practice.    It  is,  in  my  judgment, 
the  safer  course  to  refuse  the  application. 

The  Lord  Justice  Turner.  —  I  do  not  think  it  desirable  that  the 
Court  should  give  any  encouragement  to  uncalled-for  deviations 
from  established  forms.  The  affidavit  must  be  altered  and  re- 
sworn. 


In  the  Matter  of  The  Settled  Estates  of  RICHARD   BENYON 

DE  BEAU  VOIR,  deceased ; 

AND 

In  the  Matter  of  The  BERKS  AND  HANTS  RAILWAY  ACT, 

1845 ;  THE  COMPANIES  CLAUSES  CONSOLIDATION  ACT, 

1845  ;  THE  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845; 

and  THE  RAILWAYS   CLAUSES   CONSOLIDATION  ACT, 

1845. 

I860.    May  4.    Befure  the  Lords  Justices. 

An  estate  stood  limited  to  B.  for  life,  with  remainder  to  his  first  and  other  sons 
successivelj  in  tail,  remainder  to  B.  in  fee.  B.  made  his  will,  devising  all  his 
real  estate  in  strict  settlement.    After  the  date  of  B.^s  will  a  company  pur- 


(a)  2  Hare,  542. 
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chased  from  him  part  of  the  estate  nnder  the  powers  of  the  Lands  Clauses 
Act,  and  paid  the  purchase-money  into  Court.  B.  died  without  issue  :  Eeld^ 
that  the  company  must  pay  the  costs  of  investing  the  purchase-money  in 
real  estate,  to  be  settled  to  the  uses  of  the  will. 
Whether  if  B.  had  died  intestate  his  heir-at-law  would  not  have  been  entitled 
to  an  investment  in  land  at  the  expense  of  the  company,  qucBve. 

This  was  a  petition  by  way  of  appeal,  the  object  of  which  was 
to  vary  an  order  of  Vice-Chancellor  Eindebsley,  by  directing  a 
railway  company  to  pay  the  costs  of  a  reinvestment  in  land. 

The  petitioner  was  the  tenant  for  life  of  estates,  part  of  which 
had  been  taken  by  the  Berks  and  Hants  Railway  Company  whose 
undertaking  had  subsequently  become  incorporated  with  that  of 
the  Great  Western  Railway. 

Peter  de  Beauvoir,  by  a  will  made  in  J.800,  devised  *  his  *  6 
real  estate  to  Edward  Benyon  for  life,  with  remainder  to  the 
first  and  other  sons  of  Edward  Benyon  successively  in  tail  male, 
with  remainder  to  Charles  Benyon  for  life,  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  remainder  to 
Richard  Benyon  de  Beauvoir  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  and  for  default  of  such 
issue  to  the  testator's  own  right  heirs,  the  usual  limitations  to  pre- 
serve contingent  remainders  being  engrafted  on  each  life-estate. 

The  testator  died  in  1821.  Edward  Benyon  and  Charles  Ben- 
yon had  died  without  issue  in  his  lifetime.  Richard  Benyon  de 
Beauvoir  was  his  heir-at-law,  and  so  upon  his  decease  became 
tenant  for  life  in  possession  and  also  entitled  to  the  reversion  in 
fee.  After  the  testator's  death  other  real  estates  were  conveyed 
to  the  uses  of  his  will. 

Richard  Benyon  de  Beauvoir  made  his  will,  dated  the  9th  of 
July,  1844,  by  which  he  devised  all  his  real  estates  to  trustees, 
upon  trust  to  settle  them  in  manner  therein  mentioned.  This  set- 
tlement, except  as  to  certain  estates  not  situate  in  Hampshire  or 
Berkshire,  was  to  be  to  the  use  of  the  petitioner  Richard  Benyon 
for  life,  with  remainder  to  his  first  and  other  sons  successively  in 
tail  male,  with  divers  remainders  over,  and  subject  to  a  shifting 
clause  which  had  not  taken  efiect.  He  bequeathed  his  personal 
estate  to  the  same  trustees  upon  trust  to  invest  it  in  the  purchase  of 
land  to  be  settled  to  the  same  uses.  The  will  did  not  contain  any 
power  under  which  the  land  taken  by  the  company  could  have  been 
sold. 
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In  1846  and  1848  the  Berks  and  Hants  Railway  Company, 

*  7    under  the  powers  of  their  Act,  with  which  the  *  Lands  Clauses 

Consolidation  Act  was  incorporated,  purchased  parts  of  the 
estates  in  Hampshire  and  Berkshire  subject  to  the  uses  of  Peter 
de  Beauvoir's  will  for  sums  amounting  together  to  6795Z.  12«.  6d, 
These  moneys  were  paid  into  Court  and  invested  in  the  purchase 
of  72901.  18«.  lid.  bank  81.  per  cent  annuities,  "  The  Account  of 
the  Estate  settled  to  the  Uses  of  the  Will  of  the  Reverend  Peter 
de  Beauvoir,  deceased." 

Richard  Benyon  de  Beauvoir  died  in  1854,  without  issue,  and 
the  reversion  in  Peter  de  Beauvoir's  estate  thus  fell  into  possession. 
On  the  1st  of  January,  1855,  a  settlement  of  Richard  Benyon  de 
Beauvoir's  estates  in  Hampshire,  Berkshire,  and  several  other 
counties,  including  tho^  which  had  been  subject  to  the  uses  of  the 
will  of  Peter  de  Beauvoir,  was  executed  in  conformity  with  the 
trusts  of  Richard  Benyon  de  Beauvoir's  will.  This  settlement 
purported  to  include  all  estates  to  be  purchased  with  the  72902. 18s. 
lid.  consols. 

Richard  Benyon,  as  tenant  for  life  m  possession,  now  presented 
his  petition,  praying  an  inquiry  whether  the  purchase  of  a  certain 
estate  for  6250Z.  would  be  a  proper  purchase  for  investing  part  of 
the  fund  in  Court,  and  that  if  the  Court  approved  of  the  purchase 
and  a  good  title  was  shown,  the  estate  might  be  conveyed  to  the 
uses  of  the  settlement  of  the  1st  of  January,  1855,  and  the  pur- 
chase-money be  raised  out  of  the  fund  in  Court,  and  that  the 
company  might  pay  the  costs  of  the  reinvestment  in  the  usual 
way. 

Vice-Chancellor  Kinderslet  made  an  order  in  conformity  with 

the  prayer,  except  as  to  costs.    He  ordered  that  the  company  "  do 

pay  unto  the  petitioner  his  costs  of  this  application  and  of  this 

*  8    order,  to  be  taxed  by  the  *  taxing  master  in  case  the  parties 

differ,"  and  made  no  further  order  as  to  costs. 

Mr.  Baily  and  Mr.  JSrskine^  for  the  appellant.  —  We  submit  that 
the  only  question  here  is  whether  the  fund  remains  real  estate. 
If  so,  it  must  be  laid  out  in  land,  to  be  settled  to  the  uses  of  the 
will ;  there  is  no  one  entitled  to  receive  it  as  money ;  and  under 
the  80th  section  of  the  Lands  Clauses  Act  the  company  must  pay 
the  costs. 
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[The  Lord  Justice  Turner.  —  The  Act  seems  only  to  contem- 
plate a  conveyance  to  the  uses  to  which  the  land  was  subject  at 
the  time  of  the  company's  purchase.] 

That  may  be  so ;  we  do  not  object  to  a  conveyance  to  the  old 
uses. 

[The  Lord  Justice  Knight  Bruce.  —  Suppose  the  land  had 
stood  limited  to  Mr.  Benyon  de  Beauvoir  for  life,  remainder  to  A. 
B.  in  tail,  remainder  to  Mr.  Benyon  de  Beauvoir  in  fee,  and  A.  B. 
had  died  without  issue  in  the  lifetime  of  Mr.  Benyon  de  Beauvoir, 
how  do  you  say  that  your  case  would  then  stand  ?] 

We  should  contend  that  even  in  that  case  the  money  must  be 
reinvested  in  land,  at  the  expense  of  the  company ;  but  that  case 
is  much  more  favourable  to  the  company  than  the  present.  In  the 
case  supposed,  Benyon  de  Beauvoir  would  in  his  lifetime  have 
acquired  a  right  to  call  for  payment  of  the  money  to  himself :  in 
our  case  he  clearly  never  had  any  such  right. 

[The  Lord  Justice  Knight  Bruce. — Suppose  a  tenant  for 
life  of  land  which  has  been  taken  by  a  company  buys  the  reversion, 
does  he  or  dx)es  he  not  thereby  give  up  his  right  to  have  another 
estate  bought  at  the  expense  of  the  company  ?] 

We  submit  that  he  does  not,  though,  for  the  reason  already 
given,  it  is  not  necessary  to  carry  our  argument  to  that  length. 
Any  case  where  there  is  even  for  a  single  moment  a  person  who 
has  an  absolute  beneficial  interest  in  the  fund  is  quite  distinguish- 
able from  this.  The  Act  evidently  intends  to  make  the  power 
of  the  *  Court  to  give  costs  coextensive  with  the  direction  to  *  9 
invest  in  land,  and  the  company  must  pay  costs  in  every  case  in 
which  there  is  not  and  never  has  been  any  person  entitled  to  re- 
ceive the  money  as  money,  and  where,  consequently,  a  reinvest- 
ment in  land  must  be  ordered.  Here  Benyon  de  Beauvoir  never 
had  a  right  to  receive  the  money :  the  trustees  of  his  will  have  no 
right  to  receive  it.  If  the  land  had  been  taken  from  them  they 
could  not  have  received  the  money,  as  they  have  no  power  of  sale, 
and  therefore  could  only  have  sold  under  the  powers  of  the  Act. 
To  hold  the  present  case  to  be  without  the  Act  would  introduce  an 
anomaly.    If  we  were  asking  to  have  the  money  applied  in  paying 
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off  an  incumbrance  affecting  the  residue  of  the  estates  we  should 
be  within  the  express  words  of  the  Act,  and  there  is  no  distinction 
between  that  case  and  this  in  principle.  Even  if  Benjon  de  Beau- 
Yoir  had  made  no  will,  we  submit  that  the  company  must  have 
paid  the  costs  of  a  reinvestment  in  land  on  the  application  of  the 
heir.  We  do  not  dispute  that  a  person  who  at  the  time  of  the  pur- 
chase was  absolute  owner  of  the  land  has  no  such  right,  but  there 
is  no  authority  showing  that  the  fact  of  a  person's  subsequently 
becoming  absolute  owner  takes  away  the  liability  which  has  once 
attached  on  the  company  to  pay  the  costs  of  reinvestment. 

Mr.  T,  Stevens,  for  the  company.  —  The  69th  section  of  the  Act 
provides,  that  the  money  deposited  in  Court- may  be  invested  in  the 
purchase  of  land,  "  to  be  conveyed,  limited  and  settled  upon  the 
like  uses,  trusts  and  purposes,  and  in  the  same  manner,  as 
the  lands  in  respect  of  which  such  money  shall  have  been  paid 
stood  settled,"  and  it  is  only  where  the  purchase  answers  this 
description  that  the  company  are  liable  to  pay  costs.  The  fact  of 
the  land  being  settled  and  not  belonging  absolutely  to  any 
*  10  one,  is  *  what  the  legislature  regarded  as  causing  the  neces- 
sity for  reinvestment,  the  terms  of  the  Act  do  not  provide  for 
settling  land  to  the  uses  of  some  subsequent  instrument.  Here 
the  land  cannot  be  conveyed  to  the  uses  of  the  old  settlement  — 
they  are  completely  gone  —  a  conveyance  to  those  uses  would  be 
a  conveyance  to  the  use  of  a  number  of  dead  people  ;  this,  there- 
fore, is  not  a  purchase  within  the  provisions  of  the  Act. 

[The  Lord  Justice  Kjjight  Bruce.  —  May  not  the  expression 
in  the  69th  section  of  the  Act  mean  that  the  land  in  which  the 
money  is  to  be  reinvested  is  to  go  as  the  purchased  land  would 
have  gone  if  not  purchased  ?] 

Suppose  Benyon  de  Beauvoir  had  died  intestate,  could  his  heir 
have  come  here  for  a  reinvestment  in  land  ?  The  point  has  never 
been  decided,  but  the  general  understanding  is,  that  he  could  not. 
Then  why  should  a  devise  by  Benyon  de  Beauvoir  throw  extra 
costs  upon  the  company  ? 

[The  Lord  Justice  Turner.  —  The  Act  (sect.  69)  says  that  the 
funds  in  Court  shall  remain  so  deposited,  '^  until  the  same  be 
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applied  to  some  one  or  more  of  the  following  purpqses ;  that  is  to 
say,"  &G.  Who  is  to  elect  to  which  of  these  purposes  they  shall 
be  applied  ?] 

The  Court. 

[The  Lord  Justice  Turner. — Have  not  the  parties  interested 
the  right  of  election  ?] 

Assuming  that  they  have  it  in  general,  still  it  does  not  follow 
that  a  person  becoming  absolutely  entitled  has  a  right  to  reinvest- 
ment in  land.  The  original  ground  for  a  reinvestment  in  land 
has  determined,  and  the  Act  does  not  contemplate  a  reinvestment 
the  necessity  for  which  arises  only  from  subsequent  dealings  with 
the  property. 

Mr.  Baily^  in  reply.  —  However  the  case  may  be,  where  a  per- 
son becomes  absolutely  entitled,  the  right  to  a  reinvestment  in 
land  at  the  expense  of  the  company  must  continue  so  long  as  the 
fund  is  so  limited  that  there  is  no  person  competent  to  take  it  out 
of  Court. 

*  The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the  *  11 
Vice-Chancellor  that,  this  will  having  been  made  before  the 
purchase  by  the  company,  which  took  place  between  the  date  of 
the  will  and  the  death  of  the  testator,  the  purchase-money,  or  the 
stock  representing  it,  cannot  be  paid  to  the  tenant  for  life  under 
Mr.  Richard  Benyon  de  Beauyoir*s  will,  or  to  the  trustees  of  that 
will,  but  can  only  be  paid  or  transferred  for  the  purpose  of  eflFecting 
a  purchase  of  land  directly.  If  so,  the  purchase,  I  agree  also  with 
tlie  Vice-Chancellor,  must  be  by  the  direction  or  with  the  inter- 
position of  the  Court. 

Tlie  question  then  is  by  whom  the  costs  of  that  purchase  are  to 
be  paid.  I  am  of  opinion  that  it  does  not  exceed  the  legitimate 
interpretation  of  the  Act  to  say  that  they  must  be  paid  by  the 
company  in  the  same  way  as  if  Mr.  Richard  Benyon  de  Beauvoir 
were  still  alive  and  were  seeking  a  reinvestment  in  land.  I  think 
that  the  accident  of  his  death,  by  which  the  intermediate  limitations 
between  his  life-estate  and  the  ultimate  reversion  in  fee  failed  of 
effect,  cannot  make  any  difference.    The  letter  of  the  clause,  on 
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which  Mr.  Stevens  properly  and  ably  argued,  is  not  so  strong 
against  the  claim  of  the  petitioner  as  to  make  it  right  to  effect  so 
plain  and  direct  a  contradiction  of  its  spirit.  In  my  judgment, 
therefore,  there  must  be  an  investment  in  land,  and  the  company 
must  be  ordered  to  pay  the  costs  of  that  investment.  Some  strong 
cases  have  been  suggested ;  and  I  can  imagine  some  in  which  it 
might  be  right  to  relieve  the  company  from  some  part  of  the  costs. 
These  cases  must  be  provided  for  when  they  happen,  if  they  ever 
shall  happen.  Here  we  are  only  at  the  first  step,  a  settlement  by 
the  owner  of  a  reversion  in  fee ;  and  this  is  not  a  case  in  which 
there  is,  in  my  judgment,  sufficient  reason  for  relieving  the  com- 
pany from  any  part  of  the  costs. 

*  12  *  The  Lord  Justice  Turner.  —  I  agree  with  Mr.  Stevens 
that  in  determining  this  question  we  cannot  go  beyond  the 
Act  of  Parliament,  and  that  whether  we  can  give  costs^depends  on 
the  construction  of  the  Act.  The  question  turns  upon  the  mean- 
ing of  the  words  in  the  69th  section  of  the  Act,  "  such  moneys 
shall  remain  so  deposited  until  the  same  be  applied  to  some  one  or 
more  of  the  following  purposes  (that  is  to  say)  :  In  the  purchase 
or  redemption  of  the  land  tax  or  the  discharge  of  any  debt  or 
incumbrance  affecting- the  lands  in  respect  of  which  such  money 
shall  have  been  paid,  or  affecting  other  lands  settled  therewith  to 
the  same  or  the  like  uses,  trusts  or  purposes  ;  or,  in  the  purchase 
of  other  lands  to  be  conveyed,  limited  and  settled  upon  the  like 
uses,  trusts  and  purposes,  and  in  the  same  manner  as  the  lands,  in 
respect  of  which  such  money  shall  have  been  paid  stood  settled ; 
or,  &c. ;  or  in  payment  to  any  party  becoming  absolutely  entitled 
to  such  money." 

Does  this  mean  at  the  election  of  the  applicant  or  of  whom  ?  I 
do  not  think  it  necessary  to  give  a  concluded  opinion  on  this  point, 
for  in  the  present  case  there  never  was  a  time  when  any  person 
could  have  taken  the  fund  out  of  Court  as  absolute  owner.  Was 
Mr.  Benyon  de  Beauvoir  then  precluded  from  devising  the  estate  ? 
The  legislature  must  have  known  that  an  estate  circumstanced  like 
this  might  be  devised,  and  new  uses  created,  and  we  must  construe 
the  words  '^  to  be  settled  upon  the  like  uses,  trusts  and  purposes, 
and  in  the  same  manner  as  the  lands  in  respect  of  whicb  such 
moneys  shall  have  been  paid  stood  settled,"  so  as  to  give  effect  to 
the  intention,  and  must  therefore  hold  them  to  include  derivative 
[10] 
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uses.  Tliere  is  weight  in  Mr.  Ershine^a  argument,  founded 
on  the  first  part  of  the  clause,  which  provides  *that  the  *13 
money  may  be  applied  in  discharging  incumbrances  affecting 
the  lands  in  respect  of  which  the  money  has  been  paid,  or  other 
lands  ''  settled  therewith,"  a  direction  which  must  extend  to  a  case 
where  derivative  uses  have  been  created,  and  shows  the  intention 
of  the  legislature  to  have  been  that  the  clause  should  extend  to 
cases  where  the  uses  may  have  been  changed.  Without,  therefore, 
giving  any  opinion  whether  an  owner  in  fee  can  come  to  have  a 
reinvestment  in  land  at  the  expense  of  the  company,  I  think  that 
under  the  circumstances  of  this  case,  there  never  having  been  a 
person  who  could  claim  payment  of  the  money,  the  petitioner  is 
entitled  to  have  it  reinvested  in  land  at  the  cost  of  the  company. 
I  do  not  intend  to  intimate  that  an  owner  in  fee  could  not  claim 
a  reinvestment,  I  am  rather  disposed  to  think  that  he  could, 
though  I  do  not  bind  myself  to  that  view,  or  mean  to  go  further 
than  to  say  that  at  present  I  think  that  it  must  be  at  the  option  of 
the  claimant,  to  which  of  the  purposes  mentioned  in  the  69th 
clause  the  money  shall  be  applied. 


♦In  the  Matter  of  The  LANDS  CLAUSES  CONSOLIDA-    *14 

TION  ACT,  1845 ; 

AND 

In  the  Matter  of  The  Act  14  &  15  Vict.  c.  104,  "  AN  ACT  TO 
FACILITATE  THE  MANAGEMENT  AND  IMPROVEMENT 
OP  EPISCOPAL  AND  CAPITULAR  ESTATES  IN  ENG- 
LAND," Ac,  Ac. 

Ex  parte  THE  BISHOP  OP  LONDON. 
1860.    Maj  25.    Before  the  Lords  Justices. 

A  bishop  presented  a  petition  to  have  moneys  which  had  been  paid  into  Court 
by  several  railway  companies  for  lands  taken  from  the  see  applied  in  buying 
up  a  lease  of  other  land  belonging  to  the  see :  Held,  that,  taking  together  the 
Ladds  Clauses  Consolidation  Act  and  the  Episcopal  and  Capitular  Estates 
Act,  the  companies  must  pay  costs  in  the  same  way  as  if  the  purchase  had 
been  of  freehold  lands. 

[11] 
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Eeldf  also,  that  the  petition  ought  not  to  have  been  served  on  the  Eksclesiastical 
Commissioners,  but  their  consent  out  of  court  obtained  and  proved,  and  that 
the  companies  ought  not  to  pay  the  costs  of  their  appearance. 

Held,  also,  that  the  costs  ought  to  be  borne  hy  the  companies  in  equal  shares, 
except  the  costs  of  the  <id  valorem  stamp  on  the  assignment,  which  ought  to 
be  borne  by  them  ratably  according  to  the  amounts  which  they  contributed 
respectively  to  the  purchase-money.' 

This 'was  a  petition  by  the  Bishop  of  London,  in  the  matter  of 
the  above-named  Acts  and  of  fifteen  other  Acts  of  Parliament, 
asking  that  the  sum  of  15,4802.  might  be  raised  out  of  certain 
funds  in  Court  arising  from  moneys  paid  by  various  railway  com- 
panies and  other  similar  bodies,  for  lands  belonging  to  the  see, 
which  had  been  taken  by  them  under  the  powers  of  the  Lands 
Glauses  Act,  and  might  be  invested  in  the  purchase  of  a  leasehold 
interest  created  by  a  lease  dated  the  2d  of  July,  1842,  granted  by 
the  then  Bishop  of  London,  of  certain  property  in  St.  Paul's 
Churchyard  belonging  to  the  see. 

The  material  questions  which  arose  were  as  to  the  costs  of  the 
reinvestment,  the  first  being  whether  the  companies  were  to  bear 
the  costs  at  all,  and  the  second,  how  the  costs,  if  ordered  to  be 
paid  by  the  companies,  were  to  be  apportioned  among  them. 

*  15        *  Jkfr.  Kent  appeared  for  the  petitioner, 

Mr.  Baggallay^  Mr.  HayneSy  Mr,  Martindale,  Mr.  Osier ^  Mr. 
Robinson^  Mr.  Shehbeare^  Mr.  Wickens^  and  Mr.  Knox  Wiyram^  for 
the  difierent  respondents. 

For  the  petitioner,  it  was  urged,  on  the  first  point,  that  the  7th 
section  of  14  &  15  Vict.  c.  104  (The  Episcopal  and  Capitular  Es- 
tates Act)  by  which  it  is  enacted,  that  "  all  other  moneys,  stocks, 
funds  and  securities  for  the  time  being  subject  to  be  invested  in 
the  purchase  of  lands  to  be  conveyed  to  the  use  or  for  the  benefit 
of  any  ecclesiastical  corporations  may,  with  such  approval  as  here- 
in mentioned  "  [i,e.  the  approval  of  the  church  estates  commis- 
sioners] "  be  applied  in  or  towards  the  purchase  of  the  estates  or 
interests  of  lessees  in  any  lands  belonging  to  such  corporation,  or 
of  the  estates  or  interests  of  any  holders  of  copyhold  or  customary 

^  See  Ex  parte  Corporation  of  London,  L.  R.  5  £q.  418 ;  In  re  Byron's 
Estate,  1  De  G.,  J.  &  S.  358 ;  In  Leigh's  Estate,  L.  R.  6  Ch.  Ap.  887,  893. 
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land  of  any  manor  belonging  to  any  such  corporation,  or  in  or 
towards  payment  for  equality  of  exchange  under  this  Act,"  was  to 
be  read  together  with  the  Lands  Clauses  Act,  and  placed  the  pur- 
chase of  the  interests  of  lessees  on  the  same  footing  for  all  the 
purposes  of  the  latter  Act  as  the  purchase  of  freehold  estates,  so 
that  the  companies  must  pay  the  costs  of  reinvestment,  as  pro- 
vided by  the  Lands  Clauses  Act  in  the  case  of  a  reinvestment  in 
land  to  be  settled  upon  and  for  the  same  uses,  trusts  or  purposes. 

On  behalf  of  the  respondents  it  was  urged,  that  they  were  not 
liable  to  pay  costs,  except  as  directed  by  the  Lands  Clauses  Con- 
solidation Act ;  that  the  69th  section  of  that  Act  did  not  authorize 
a  purchase  of  leaseholds,  so  that  the  application  of  the  money  as 
now  asked  could  not  be  treated  as  a  purchase  under  that  Act, 
though  it  might  be  effected  as  the  '^  discharge  of  an  incum- 
brance ; "  Me  *  Manchester y  Sheffield^  and  Lincolnshire  Mail-  *  16 
ivay  Company;  (a)  that  the  Lands  Clauses  Act  provided 
that  the  company  should  pay  the  costs  of  a  purchase  of  land  to  be 
settled  to  the  same  uses  as  the  land  taken,  but  did  not  make  them 
liable  for  the  expenses  of  applying  the  money  in  the  discharge  of 
incumbrances,  and  that  therefore  the  companies  in  the  present 
case,  if  the  purchase  were  to  be  treated  as  made  under  that  Act, 
were  not  liable  to  pay  any  further  costs  than  would  have  been 
occasioned  by  a  petition  to  have  the  money  paid  out ;  and  that  if 
the  purchase  were  treated  as  made  under  the  Capitular  Estates 
Act,  there  was  no  jurisdiction  to  make  them  pay  costs  at  all. 

It  was  also  urged  that  the  costs  of  the  appearance  of  the  church 
estates  commissioners  by  counsel  ought  not  to  be  allowed  against 
the  companies,  as  it  was  not  necessary  that  their  consent  to  the 
purchase  should  be  given  in  Court. 

As  regarded  the  apportionment  of  the  costs,  if  ordered  to  be 
paid  by  the  companies,  some  of  the  companies  contended  that  they 
ought  to  be  apportioned  according  to  the  amounts  of  the  sums  paid 
into  Court  by  the  companies  respectively,  a  plan  which  had  been 
adopted  in  several  similar  cases.  Others  of  the  companies  con- 
tended that  the  costs  ought  to  be  borne  in  equal  shares :  London 
and  Brighton  Railway  Company  v.  Shropshire  Union  Railway ^  ^c. 
Company  ;  (6)  for  that  there  was  no  necessary  connection  between 
the  expenses  of  a  purchase  and  the  amount  of  the  purchase-money ; 

(a)  21  Beav.  162.  (6)  23  Beav.  605. 
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that    if   indeed  a   large   purchase   included   several   properties 

which  the  vendor  held  by  different  titles,  the  expenses  would  be 

greater  than  if  only  one  of  the  properties  were  purchased ; 

*  17    *  but  that  nothing  of  that  kind  occurred  here ;  and  the  only 

effect  which  the  amount  of  the  purchase-money  had  upon  the 
expenses  was  that  the  ad  valorem  stamp  was  heavier. 

The  Lord  Justice  Knight  Bruce.  —  Beading  the  Lands  Clauses 
Consolidation  Act  together  with  the  Episcopal  and  Capitular 
Estates  Act,  the  expenses  of  the  proposed  purchase  ought,  I  think, 
to  be  borne  by  the  companies.  The  petitioner  must,  however,  pay 
the  costs  of  the  church  estates  commissioners,  the  service  of  the 
petition  on  them  having  been  unnecessary,  as  the  order  might 
have  been  made  upon  proof  of  their  consent  in  writing  to  the 
investment  sought.  As  regards  the  mode  of  apportioning  the 
costs,  if  there  is  any  settled  rule  on  the  subject,  I  shall  not  be  dis- 
posed to  depart  from  it ;  but  I  do  not  see  any  such  necessary  con- 
nection between  the  amount  of  purchase-money,  and  the  amount 
of  costs,  as  would  incline  me  to  lay  down  any  general  rule  for 
apportioning  costs  ratably,  according  to  the  amounts  of  the  sums 
forming  the  purchase-money. 

The  Lord  Justice  Turner  concurred  ;  and  their  Lordships 
inquired  of  the  registrar  whether  there  was  any  settled  practice  in 
cases  of  this  description.  It  appeared  that  there  was  not,  and 
ultimately  the  order  was  settled  in  the  following  form :  — 

[Usual  inquiry  as  to  title,  and  in  case  a  good  title -can  be  made, 
direction  that  a  proper  conveyance  or  assignment  be  settled  by  the 
judge.] 

And  it  is  ordered  that,  upon  the  due  execution  thereof  by  such 

parties  thereto,  as  the  Judge  shall  for  that  purpose  direct,  such 

execution  to  be  certified  by  the  chief  clerk,  the  following 

*  18    sums  of  stock  standing  in  the  name  of  the  *  accountant-gen- 

eral, in  trust  in  the  following  matters  and  accounts  (that  is 
to  say)  :  [Here  followed  an  enumeration  of  fourteen  sums  of  stock, 
standing  to  different  accounts,  being  the  whole  sums  standing  to 
those  respective  accounts.]  And  660Z.  19«.  Id.  bank  82.  per  cent 
annuities,  in  trust.  Ex  parte  the  Cheat  Northern  Railway  Company^ 
In  the  Matter y  ^c,  or  so  much  of  the  last-mentioned  sum  of  stock, 
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as,  with  the  money  to  arise  bj  the  sale  of  the  several  other  sums 
of  stock  aforesaid,  and  5L  lla.  10(2.  cash  in  the  bank,  to  the  credit 
of,  Ac,  will  raise  the  sum  of  15,4802.,  be  sold.  And  it  is  ordered, 
that  in  case  of  any  deficiency  so  much,  or  if  necessary  the  whole, 
of  the  sum  of  7492.  lis.  2<f.,  reduced  annuities,  standing  in  the 
name  of  the  accountant-general,  in  trust,  Ux  parte  the  Copyhold 
Commissioners  J  the  Account  of  the  Bishop  of  London^  as,  with  the 
money  to  arise  by  sale  of  the  said  other  stims  of  stock  and  the  said 
cash,  will  raise  the  said  sum  of  15,4802.,  be  also  sold.  [Direction 
to  pay  the  money  to  the  persons  to  be  named  in  the  certificate  of 
execution.] 

Refer  it  to  the  taxing  master  to  tax  and  settle  the  costs  of  the 
petitioner  of  the  following  matters,  including  therein  all  reasonable 
charges  and  expenses  incident  thereto ;  that  is  to  say,  his  costs  of 
the  investment  of  the  said  15,4802.  in  the  purchase  aforesaid,  and 
of  obtaining  this  order,  and  of  all  proceedings  relating  thereto 
(except  such  costs,  if  any,  as  are  occasioned  by  litigation  between 
adverse  claimants). 

And  it  is  ordered  that,  in  such  taxation,  the  taxing  master  do 
distinguish  the  costs  of  the  ad  valorem  stamp  upon  the  assignment 
or  conveyance  of  the  estate  or  interest  in  the  said  lands  under  the 
said  lease  to  the  petitioner. 

And  it  is  ordered  that  [the  several  bodies,  out  of  whose 
*  fimds  the  purchase-money  was  to  be  made  up,  including  *  19 
the  Great  Northern  Railway  Company]  do  pay  to  the  peti- 
tioner his  said  costs,  charges,  and  expenses,  when  taxed  and 
settled  (except  such  costs  as  are  hereinbefore  directed  to  be  distin- 
guished) in  equal  proportions,  and  do  pay  the  costs  so  to  be  distin- 
guished ratably  in  proportion  to  the  amount  which  the  moneys  to 
arise  by  the  sale  of  the  several  sums  of  stock  standing  to  the  sev- 
eral accounts  aforesaid,  together  with  the  cash  to  the  like  respect- 
ive accounts,  are  to  contribute  to  make  up  the  said  sum  of  15,4802., 
the  amount  of  such  equal  and  ratable  proportions  to  be  certified  by 
the  taxing  master. 

And  it  is  ordered,  that  the  taxing  master  do  tax  the  costs  of  the 
church  estates  commissioners,  and  of  the  copyhold  commissioners 
of  appearing  on  this  application ;  and  it  is  ordered,  that  so  much 
of  the  said  7492.  14«.  2d.  reduced  annuities  in  trust  in  the  matter 
Ex  parte  the  Copyhold  Commissioners^  ^(;.,as  will  raise  the  costs  of 
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the  copyhold  commissioners  and  the  church  estates  commissioners, 
when  taxed,  be  sold.  And  it  is  ordered,  that  out  of  the  money  to 
arise  by  such  sale  the  said  costs  be  paid. 


•  20    *  In  the  Matter  of  The  PLUMSTEAD,  WOOLWICH  and 
CHARLTON    CONSUMERS    PURE    WATER    COM- 
PANY, and  The  PLUMSTEAD,  WOOLWICH  and  CHARL- 
TON CONSUMERS  PURE  WATER  COMPANY,  LIMITED ; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849,  and  of  The  JOINT-STOCK  COM- 
PANIES ACT,  1856 ;     . 

AND 

The  OFFICIAL  MANAGER  OP  THE  ABOVE-NAMED  COM- 
PANY V.  DAVIS. 

1860.    May  24,  25.    Before  the  Lords  Justices. 

Before  the  passing  of  the  Joint-stock  Companies  Act,  1856,  a  company  was 
registered  with  unlimited  liability.  It  was  afterwards  registered  under  the 
Act  with  limited  liability.  Held  that  the  Court  of  Chancery  had  no  jurisdic- 
tion to  wind  up  the  affairs  of  the  company. 

The  restriction  as  to  the  time  of  appealing  under  the  Winding-up  Act  of  1848 
does  not  apply  to  an  appeal  from  an  order  on  the  ground  of  want  of  jurisdic- 
tion to  make  it. 

The  Court  of  Bankruptcy  has  no  jurisdiction  to  rehear  a  petition  so  as  to  extend 
the  time  for  appealing. 

This  was  a  motion  on  behalf  of  certain  contributories  to  the 
above  company,  on  the  petition  of  whom,  with  another  petitioner 
since  deceased,  an  order  had  been  made  on  the  19th  of  November, 
1858,  by  Vice-Chancellor  Kindersley,  directing  that  the  company 
should  be  wound  up.  The  present  application  was,  that  that  order 
might  be  altogether  discharged,  or  that  special  directions  might  be 
given  to  confine  the  winding  up  of  the  company  under  the  order  to 
the  transactions  which  occurred  and  the  liabilities  which  accrued 
prior  to  the  6th  of  November,  1856,  the  date  of  the  registration 
of  the  company  as  a  company  of  limited  liability,  or  that  such 
order  might  be  otherwise  varied  and  such  other  order  might  be 
[16] 
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made  on  the  petition  as  their  Lordships  should  think  fit,  and  that 
all  further  proceedings  under  the  order  might  be  stayed,  or  that 
sach  order  might  be  made  with  reference  to  the  proceedings 
already  had  and  to  be  had  under  the  order  as  to  the  Court  should 
seem  meet. 

With  this  motion  there  came  on  to  be  heard  by  order  an  appeal 
firom  a  decision  of  the  Master  of  the  Bolls  in  the  above  suit,  and 
an  appeal  from  an  order  of  the  Court  of  Bankruptcy  in  the  above 
matter. 

*  The  following  is  a  short  statement  of  the  facts.  *  21 
In  the  month  of  May,  1852,  the  defendant  Lewis  Davis, 

who  was  a  brewer  and  brickmaker  at  Plumstead,  and  was  seised  of 
a  freehold  est^  there,  in  which  he  had  discovered  a  spring  whence 
a  supply  of  water  «ould  be  obtained,  caused  a  meeting  of  persons 
residing  in  the  neighbourhood  to  be  held,  with  a  view  to  the  for- 
mation of  a  new  water  company,  and  ultimately,  in  October,  1852, 
an  association  was  formed  for  the  purpose  of  supplying  the  towns 
and  parishes  of  Plumstead,  Woolwich,  and  Charlton,  and  the 
inhabitants  of  those  parishes  respectively,  with  pure  water,  and 
for  other  purposes,  under  the  name  or  style  of  the  Plumstead, 
Woolwich,  and  Charlton  Consumers  Pure  Water  Company  under 
the  7  4  8  Vict.  c.  110,  subject  to  the  provisions  of  that  Act 
and  of  a  deed  of  settlement  dated  the  1st  of  October,  1852,  and 
made  between  the  several  persons  whose  names  were  thereunto 
subscribed  of  the  first  part,  the  defendants  Charles  Starmer  and 
Bichard  Henry  King  of  the  second  part,  and  Bobert  Tliomas 
Barry  of  the  third  part.  By  this  <decd  it  was,  amongst  other 
things,  agreed  that  the  defendants  -Charles  Starmer  and  Bichard 
Henry  King  and  Bobert  Thomas  Barry  should  be  and  they  were 
thereby  appointed  the  trustees  of  the  company,  with  power  in 
the  name  and  on  behalf  of  the  company  to  make,  do  and  execute, 
or  to  rescind,  vary,  alter  or  abandon  all  such  conveyances,  trans- 
fers, contracts  for  sale  or  other  acts,. deeds,  matters  and  things 
whatsoever  in  relation  to  the  lands,  hereditaments,  stocks,  funds, 
securities,  and  estates  vested  or  to  be  vested  in  them,  with  power 
from  time  to  time  to  institute,  conduct,  compromise,  and  terminate 
all  such  proceedings  at  law  or  in  equity  in  relation  thereto  as  the 
directors  should  think  proper. 

*  The  company  was  completely  registered  on  the  14th  of  *  22 
October,  1852. 
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On  the  5th  of  November,  1856,  the  companj  registered  itself  as 
a  oompany  with  limited  liability  under  the  Joint-stock  Companies 
Act,  1856,  (a)  and  changed  its  name  by  adding  thereto  the  word 
«  Umited." 

(a)  The  following  were  the  secdonB  of  the  19  &  20  Vict.  c.  47,  referred  to  in 
the  arguments  and  judgments. 

Sect.  5.  '*  The  memorandum  of  association  shall  contain  the  following  things; 
that  is  to  say,  1.  The  name  of  the  proposed  company.  2.  The  part  of  the 
United  Eangdom,  whether  England,  Scotland,  or  Ireland,  in  which  the  regis- 
tered office  of  the  company  is  to  be  established.  3.  The  objects  for  which  the 
proposed  company  is  to  be  established.  4.  The  liability  of  the  shareholders, 
whether  it  is  to  be  limited  or  unlimited.  5.  The  amount  of  the  nominal  capital 
of  the  pi-oposed  company.  6.  The  number  of  shares  into  which  such  capital  is 
to  be  divided,  and  the  amount  of  each  share,  subject  to  the»  following  restric- 
tion :  that  in  the  case  of  a  company  formed  with  limited  liftbility,  and  hereinafter 
called  a  limited  company,  the  word  '  limited '  shall  be  the  last  word  in  the  name 
of  the  company.^^ 

Sect.  69.  '*  The  provisions  of  this  Act  relating  to  the  winding-up  of  compa- 
nies shall  apply  to  all  companies  registered  under  this  Act,  and  to  all  companies  . 
registered  under  the  Act  passed  in  the  eighth  year  of  the  reign  of  her  present 
Majesty,  cap.  110,  and  intituled,  *An  Act  for  the  Registration,  Incorporation, 
and  Regulation  of  Joint-^ck  Companies,'  from  and  after  the  date  at  which 
they  have  obtained  registration  under  this  Act,  in  manner  hereinafter  mentioned, 
but  not  any  other  companies.'* 

Sect.  60.  "  The  expression  '  the  Court,'  as  used  in  the  third  part  of  this  Act, 
shall  mean  the  following  authorities ;  that  is  to  say :  in  the  case  of  a  company 
engaged  in  working  any  mine  within  and  subject  to  the  jurisdiction  of  the  Stan- 
naries, the  Court  of  the  Vice- Warden  of  the  Stannaries ;  in  the  case  of  a  limited 
company  registered  in  England  that  is  not  engaged  in  working  any  such  mine 
as  aforesaid,  the  Court  of  Bankruptcy  having  jurisdiction  in  the  place  in  which 
the  registered  office  of  the  company  is  situated ;  in  the  case  of  a  limited  company 
registered  in  Ireland,  whose  registered  nominal  capital  does  not  exceed  6000Z., 
the  commissioners  of  bankrupt  in  Ireland.  In  all  cases  not  hereinbefore 
provided  for, '  the  Court '  shall  mean,  as  respects  companies  registered  in  England, 
the  High  Court  of  Chancery  of  England ;  as  respects  companies  registered  in 
Scotland,  the  Court'  of  Session  in  either  division  thereof;  and  as  respects  com- 
panies registered  in  Ireland,  the  Court  of  Chancery  of  Ireland.  And  any  Court 
to  which  jurisdiction  is  given  by  Ihe  third  part  of  this  Act,  not  being  the  Court  of 
Chancery  or  the  Court  of  Session,  shall,  in  addition  to  its  ordinary  powers,  have 
the  same  power  of  enforcing  any  orders  made  by  it  in  pursuance  of  this  Act^  if  in 
England,  as  the  Court  of  Chancery  has,  if  in  Ireland  as  the  Court  of  Chancery 
in  Ireland  has,  in  relation  to  matters  within  the  jurisdiction  of  such  Courts 
respectively." 

Sect.  107.  "  There  shall  be  repealed :  1.  The  Act  passed  in  the  eighth  year  of 
the  reign  of  her  present  Majesty,  cap.  110.  2.  An  Act  passed  in  the  eleventh 
year  of  the  reign  of  her  present  Majesty,  cap.  78,  intituled  '  An  act  to  amend 
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*  The  order  of  the  Yiee-ChanceUor  under  appeal  was  dated  *  28 
the  19th  of  November,  1858,  and  was  intituled,  in  *  the  Mat-  *  24 
ter  of  the  Joint-stock  Companies  Winding-up  Acts,  1848  and 

an  Act  for  the  Registration,  Incorporation,  end  Regulation  of  Joint-stock  Com- 
panies/ 3.  *  The  Limited  Liability  Act,  1856/  But  such  repeal  shall  not  take 
effect  with  respebt  to  any  company  completely  registered  under  the  said  Act  of 
the  eighth  year  of  her  present  Majesty,  until  such  company  has  obtained  regis- 
tration under  this  Act  as  hereinafter  mentioned." 

Sect.  108.  "  The  following  Acts  (that  is  to  say)  :  1.  An  Act  passed  in  the 
eleventh  year  of  the  reign  of  her  present  Majesty,  cap.  45,  and  intituled,  *  An 
Act  to  amend  the  Acts  for  facilitating  the  Winding-up  of  the  affairs  of  Joint- 
stock  Companies  unable  to  meet  their  Pecuniary  Engagements,  and  also  to 
facilitate  the  Dissolution  and  Winding-up  of  Joint-stock  Companies  and  other 
Partnerships.^  2.  An  Act  passed  in  the  thirteenth  year  of  the  reign  of  her 
present  Majesty,  cap.  108,  and  intituled  '  An  Act  to  amend  the  Joint-stock 
Companies  Winding-up  Act,  1848.*  8.  An  Act  passed  in  the  eighth  year  of  the 
reign  of  her  present  Majesty,  cap.  Ill,  and  intituled,  *  An  Act  for  facilitating 
the  Winding-up  the  Affairs  of  Joint-stock  Companies  unable  to  meet  their  Pecun- 
iary Engagements.*  4.  An  Act  passed  in  the  ninth  year  of  the  reign  of  her 
present  Majesty,  cap.  98,  and  intituled,  '  An  Act  for  facilitating  the  Winding-up 
the  Affiurs  of  Joint-stock  Companies  in  Ireland  unable  to  meet  their  Pecuniary 
Engagements ;  *  shall  not  apply  to  companies  registered  under  the  said  Act  of 
the  eighth  year  of  the  reign  of  her  present  Majesty,  cap.  110,  from  and  after  the 
date  at  which  they  have  obtained  registration  under  this  Act  as  hereinafter 
mentioned. 

Sect.  109.  "No  appeal  hereby  enacted  shall  affect:  1.  Any  thing  duly  done 
under  any*Acts  hereby  repealed  before  such  repeal  comes  into  operation.  2. 
Any  right  acquired  or  Uability  incurred  under  any  such  Acts  before  such  repeal 
comes  into  operation.  3.  Any  penalty,  forfeiture,  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  against  any  such  Acts  committed 
before  such  repeal  comes  into  operation.  4.  Any  proceedings  to  be  taken  in 
the  prosecution  of  any  order  for  winding  up  a  company  made  before  such  repeal 
comes  into  operation.** 

The  following  enactment  was  also  referred  to :  — 

20  &  21  Vict.  c.  14,  §  23.  —  **  The  107th  section  of  the  principal  Act  shall  be 
repealed,  and  in  lieu  thereof  be  it  enacted:  That — 1.  An  Act  passed  in  the 
eighth  year  of  the  reign  of  her  present  Majesty,  cap.  110,  sSid  intituled,  '  An  Act 
for  the  Registration,  Incorporation,  and  Regulation  of  Joint-stock  Companies ;  * 
and  2.  An  Act  passed  in  the  eleventh  year  of  the  reign  of  her  present  Majesty, 
cap.  78,  intituled  ^  An  Act  to  amend  an  Act  for  the  Registration,  Incorporation, 
an^  Regulation  of  Joint-stock  Companies ;  *  and  3.  *  The  Limited  Liability  Act, 
1855,*  shall  be  deemed  to  have  been  and  still  remain  unrepealed  as  to  any 
company  completely  registered  which  has  not  obtained  registration  under  the 
principal  Act,  until  such  time  as  such  company  obtains  registration  under  the 
Joint-stock  Companies  Acts,  1856,  1857,  but  from  and  afler  such  time,  and  not 
before,  shall  be  repealed  as  to  such  last-mentioned  company,  and,  subject  as 
aforesaid,  all  the  Acts  mentioned  in  this  section  shall  be  repealed." 
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1849,  and  also  of  the  Joint-stocb  Companies  Act,  1856,  and  of  tlie 
Plumstead,  Woolwich,  and  Charlton  Consumers  Pure  Water  Com- 
pany, and  the  Plumstead,  Woolwich  and  Charlton  Consumers  Pure 
Water  Company,  Limited.  It  directed  that  the  Plumstead,  Wool- 
wich, and  Charlton  Consumers  Pure  Water  Company,  and  the 
Plumstead,  Woolwich,  and  Charlton  Consumers  Pui'e  Water  Com- 
pany, Limited,  should  be  wound  up  under  the  provisions  of  the 
above  Acts.  • 

Before  this  order  was  made,  and  in  order  to  provide  for  the 
event  of  the  Court  of  Chancery  only  making  the  order  as  to  the  com- 
pany in  its  unlimited  state,  a  petition  was  presented  by  the  same 
petitioners  to  the  Court  of  Bankruptcy  in  the  matter  of  the  company 
by  both  its  titles,  praying  that  tiie  company  limited  in  respect 
*  25  of  *  its  transactions  which  occurred  and  liabilities  which 
accrued  since  the  registration  of  the  company  as  a  company 
of  limited  liability  might  be  wound  up  under  the  provisions  of  the 
Act  of  1856,  or  that  such  further  or  other  order  in  the  premises 
might  be  made  as  to  the  Court  might  seem  fit. 

After  the  order  for  winding  up  the  company  generally  had  been 
made  as  above  mentioned  by  the  Vice-Chancellor,  the  petition  to 
the  Court  of  Bankruptcy  came  on  to  be  heard,  and  was  adjourned 
till  the  15th  of  December,  1858,  when,  on  the  petitioners  asking 
that  it  might  be  dismissed,  and  no  person  appearing  to  oppose  such 
application,  an  order  to  that  effect  was  made  by  Mr.  Commissioner 

GOULBURN. 

Robert  Palmer  Harding  was  by  an  order  of  tlie  Vice-Chancellor, 
dated  the  2d  of  December,  1858,  appointed  official  manager  of  the 
company  ;  and  on  the  3d  of  February,  1860,  he  filed  his  bill  in  the 
above  suit  by  his  title  of  official  manager  of  the  company  against 
the  defendant  Dayis  and  the  trustees  of  the  company,  charging 
that  the  terms  upon  which  the  directors  or  trustees  in  the  name  of 
the  company  took  the  land  from  the  defendant  Lewis  Davis  and 
the  terms  of  the  lease  were  improvident  and  injurious  to  the  com- 
pany and  oppressive,  and  that  the  contract  generally  concerning 
the  land  of  the  defendant  Lewis  Davis  was  not  such  as  ought  to 
have  been  entered  into  on  behalf  of  the  company,  nor  such  as  would 
have  been  approved' of  by  the  general  body  of  shareholders  of  the 
company  if  it  had  been  submitted  to  them,  as  by  law  it  ought  to 
have  been,  and  praying  that  it  might  be  declared  tliat  under  the 
Statute  7  &  8  Yict.  c.  110  the  terms  of  the  lease  had  not  come 
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into  force  as  against  the  company  or  the  shareholders  thereof 
or  the  plaintiflF,  and  that  the  plaintiflF  *  might  be  declared  to  *  26 
be  entitled  to  the  benefit  of  the  works  and  improvements  con- 
structed and  made  by  the  company  upon  the  land  of  the  defend- 
ant to  the  extent  of  the  money  expended  in  and  about  such  works 
and  improvements,  or  just  compensation  for  the  same ;  that  the 
money  so  expended  or  that  such  compensation  might  be  declared 
to  be  a  charge  upon  the  land  and  the  works  and  improvements 
and  the  fee-simple  thereof,  and  that  such  charge  or  so  much  there- 
of as  might  not  be  satisfied  out  of  the  rents  and  profits  of  the  said 
premises  might  be  satisfied  by  a  sale  of  the  premises  or  otherwise 
as  to  the  Court  might  seem  meet ;  and  that  the  defendant  Lewis 
Davis  might  be  restrained  from  carrying  on,  continuing  or  taking 
any  further  proceeding  in  an  action  of  ejectment  which  he  had 
brought  against  the  company,  and  from  commencing  or  prosecuting 
any  other  action  or  proceeding  for  recovering  possession  of  the 
said  land  and  works  or  any  of  them. 

The  case  came  on  before  the  Master  of  the  Rolls  on  the  14th  of 
February,  1860,  and  on  the  12th  of  March,  1860,  his  HonoV  dis- 
missed the  bill  on  the  ground  that  the  winding-up  order  was  a 
nullity  by  reason  of  the  Court  of  Chancery  having  no  jurisdiction 
to  make  it.  The  casQ  is  reported  in  the  28th  volume  of  Mr.  Bea- 
van's  Reports,  (a) 

On  the  13th  of  March,  1860,  a  shareholder  in  the  company, 
named  Chapman,  filed  a  petition  in  the  Court  of*  Bankruptcy  pray- 
ing that  the  company  might  be  wound  up  in  that  Court ;  another 
shareholder,  named  Taylor,  afterwards  filed  a  similar  petition. 

On  the  14th  of  March  a  motion  was  made  in  the  *  Court  *  27 
of  Bankruptcy  on  behalf  of  the  survivors  of  the  original  peti- 
tioners in  chancery  and  bankruptcy,  before  Mr.  Commissioner 
HoLBOYD  to  rehear  the  original  petition  in  bankruptcy  which  had 
been  dismissed  as  above  mentioned^  whereupon,  and  on  an  affidavit 
of  one  of  the  solicitors  to  the  surviving  petitioners,  it  was  ordered 
that  the  order  of  dismissal  made  by  Mr.  Commissioner  Goulburn 
should  be  discharged,  and  it  was  ordered  that  the  26th  of  March 
should  be  appointed  for  the  further  hearing  or  the  rehearing  of  the 
original  petition  in  bankruptcy,  and  that  advertisements  to  that 
effect  should  be  published,  similar  to  those  required  in  the  case  of 
an  original  petition  for  winding  up  a  company. 

(a)  PageM5. 
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On  the  26th  of  March,  1860,  the  petition  came  on  accordingly  to 
be  reheard  before  Mr.  Commissioner  Ooulburn,  who  thereupon 
made  the  following  order :  ^^  It  appearing  to  this  Court  that  an  order 
for  winding  up  the  said  Company,  both  in  its  limited  and  unlimited 
character,  was  made  by  his  Honor  the  Vice-Chancellor  Sm  Rich- 
ard ToRiN  KiNDERSLET  ou  the  19th  day  of  November,  1858,  and 
it  further  appearing  that  the  said  order  of  the  said  Vice-Chancellor 
is  still  subsisting  and  undischarged,  this  Court  doth  order  that  the 
said  petition  be,  and  the  same  is,  hereby  discharged."  The  appeal 
in  bankruptcy  was  that  of  the  surrivors  of  the  original  petitioners, 
seeking  to  have  Mr.  Commissioner  Goulburn's  order  reversed  or 
altered,  and  to  have  an  order  made  for  winding  up  the  company  in 
bankruptcy,  as  sought  by  the  original  petition  in  the  Court  of 
Bankruptcy. 

Mr.  Roundell  Palmer j  Mr.  W.  D.  Lems  and  Mr.  ff.  B.  Bag- 

shawe,  for  the  official  manager,  the  plaintiff  in  the  suit,  in  support 
of  the  appeal  from  the  Rolls'  order.  —  The  winding-up  order  made 
•  by  the  Vice-Chancellor  and  the  appointment  of  the  plain- 
*  28  tiff  as  official  manager  *  not  having  been  appealed  from  are 
conclusive,  and  are  at  all  events  so  upon  the  appellant  Davis, 
who  withdrew  his  opposition  to  the  petition  before  the  Vice-Chancel- 
lor under  an  arrangement  as  to  the  payment  of  his  costs.  On  the  true 
construction  of  the  Act  of  1856,  the  company  not  being  exclusively 
a  limited  company,  but  being  only  limited  as  regarded  its  dealings 
since  the  last  registration,  was  not  within  the  59th  or  108th  sec- 
tion of  the  Act  of  1856,  but  remained  within  the  Acts  of  1848  and 
1849.  But  if  the  Court  should  not  think  that  the  whole  of  the 
transactions  were  within  the  jurisdiction  of  the  Court,  those  before 
the  registration  must  be  so,  as  the  Act  cannot  operate  retrospeo- 
tively :  Lofthause^  Ca9e  ;  (a)  and  the  company  must  therefore  be 
regarded  as  having  had  two  es^istences,  one  as  an  unlimited  com- 
pany, and  the  other  as  a  limited  company.  As  to  its  former  state 
the  jurisdiction  of  this  Court  remained,  and  the  winding-up  order 
is  good  at  all  events  to  that  extent.  The  5th  section  of  the  Act 
defines  what  is  meant  in  the  Act  by  the  expression  ^'  a  limited 
company,"  for  it  says,  "  In  the  case  of  a  company  formed  with 
limited  liability,  and  hereinafter  called  a  '  limited  company.' "    A 

(a)  2  De  6.  &  J.  69. 
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company  which  was  originally  formed  with  unlimited  liability  is 
not,  therefore,  what  is  meant. 

Mr.  Selwyn  and  Mr.  Jessel^  for  the  defendant  Davis.  —  By  the 
Act  of  1856,  the  Court  of  Chancery  was  deprived  of  the  jurisdiction 
to  make  an  order  for  winding  up  a  limited  company ;  and  by  the 
last  registration  this  company  became  exclusively  one  of  that 
description.  Nor  is  there  any  foundation  for  the  argument  that 
the  former  unlimited  company  remained  in  existence  for  any  pur- 
pose whatever.  There  was  and  is  only  one  company,  and  that 
is  a  limited  company.  The  order  of  the  Vice-Chancellor 
*  was  therefore  a  nullity,  and  the  plaintifiF  had  no  title  to  sue.  *  29 
The  decree  is  not  sufficiently  favourable  to  Mr.  Davis.  It 
ought  to  have  given  him  his  costs,  and  he,  as  respondent,  is  enti- 
tled to  have  it  varied  in  his  favour  in  that  respect. 

# 

They  also  referred  to  20  A  21  Vict.  c.  14,  §  23.  (a) 

• 

Mr.  Llot/dj  for  one  of  the  trustees,  asked  for  the  costs  of  that 
trustee  in  the  suit. 

• 

Mr.  Glmae  and  Mr.  Oottrell^  in  support  of  the  motion  on  behalf 
of  the  surviving  petitioners  for  the  winding-up  order  to  discharge 
that  order  or  to  modify  it.  —  A  modification  of  the  order  is  the 
correct  course  to  be  taken,  leaving  it  in  force  so  far  as  regards  the 
dealings*  of  the  company  while  it  was  unlimited.  The  Court  of 
Bankruptcy  had  no  jurisdiction  to  deal  with  the  rights  of  the  par- 
ties arising  out  of  the  transactions  of  the  company  while  it  was 
unlimited,  and  unless  the  Court  of  Chancery  has  jurisdiction  to 
deal  with  those  rights,  there  is  no  remedy  in  respect  of  them 
under  any  of  the  Acts.  But  if  the  order  cannot  be  so  modified, 
then  it  ought  to  be  discharged,  so  that  an  official  manager  may  be 
eflectually  appointed. 

Mr.  Jesselj  for  Mr.  Davis,  one  of  the  respondents.  —  Although 
the  order  was  erroneous  the  time  has  gone  by  for  appealing  against 
it,  the  period  limited  by  the  83d  section  of  the  Act  of  1849  for 
appealing  from  an  order  of  the  Vice-Chancellor  being  three  weeks, 
and  no  relaxation  of  this  statutory  restriction  being  possible. 
Sanderson^ 8  Case^  (6)  Ux  parte  Clarke.  (<?) 

(a)  See  aide,  p.  24,  n.     (6)  8  De.G.  &  Sm.  66.     (c)  2  De  G.  &  J.  246. 
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*  80       *  Mr.  J.  R.  Palmer  appeared  for  shareholders  in  the  com- 

pany. 

Mr.  De  Gex,  for  other  shareholders,  and  for  one  of  the  trustees 
under  the  company's  deed.  —  He  contended  that  the  winding-up 
order  ought  to  be  discharged,  and  that  the  restriction  as  to  the 
time  for  appealing  did  hot  apply  where  the  Court  had  made  an 
order  not  within  its  jurisdiction.  He  asked  for  the  costs  of  the 
trustee  in  the  suit. 

Mr.  Bacorij  Mr.  Cf.  M.  CHffard^  and  Mr.  Rannen^  for  other  par- 
ties. 

Mr.  Baity  and  Mr.  Doria^  in  support  of  the  appeal  from  the 
order  of  Mr.  Commissioner  Goulburn.  —  The  application  to  Mr. 
Commissioner  Holboyd  to  appoint  a  day  for  rehearing  and  to 
rehear  the  original  petition  was  an  original  application,  and  there 
is  no  appeal  from  Mr.  Holroyd's  order.  It  is  the  order  of  Mr. 
Commissioner  Goulburn  which  is  the  subject  of  appeal.  Mr.  Hol- 
boyd's  order  was  correct,  for  the  limitation  as  to  time  does  not 
apply  to  a  rehearing. 

They  referred  to  Ex  parte  Roffey^  (a)  Ex  parte  Bakery  (6)  Ex 
parte  BaineSy  (c)  Ex  parte  RemoTy  (d)  Ex  parte  Cheenwood.  (e) 

Mr.  Roxburghy  for  Mr.  Chapman.  —  The  authorities  cited  were 

under  the  old  law  before  the  limitation  of  time  was  introduced. 

This  cannot  be  evaded  by  a  rehearing.    Sandertori^s  Case,  (jg) 

♦  31    Ex  parte  ♦  Carter y  (A)  Ex  parte  Clarkey  (f)  12  &  13  Vict. 

c.  106,  §  12. 

ilfr.  Lewisy  in  reply  in  the  suit. 
Mr.  Q-lasBCy  in  reply  on  the  niotion. 

(a)  2  Rose,  245.  {d)  Buck,  427. 

(6)  1  Mont.  &  MA.  279.  \e)  1  Mont.  &  Ayr.  65. 

(c)  1  Gl.  &  J.  259.  (g)  3  De  G.  &  Sm.  66. 

Ih)  1  De  G.,  M.  &  G.  212;  4  H.  L.  Cas.  837. 

(0   2DeG.  &J.  245. 

[24] 


IN  RE  PLUMSTEAD,  ETC.,  WATER  COMPANY.  *  31 

Mr.  Bailify  in  reply  on  tiie  petition  in  bankruptcy. 

The  Lord  Justice  Knight  Bbuce.  —  We  must  in  the  first  place 
deal  with  the  appeal  from  the  dismissal  of  the  bill  by  the  Master 
of  the  Rolls.  Having  regard  to  the  arguments  on  which  his 
Honor  proceeded  in  dismissing  the  bill,  we  are  to  state  whether  in 
our  opinion  the  orders  of  the  Vice-Chancellor  Kinderslby  of  the 
14th  of  November,  1868,  and  the  2d  of  December,  1858,  or  either 
of  them,  were  or  was  made  without  jurisdiction,  not  whether  hav- 
ing jurisdiction  the  Vice-Chancellor  correctly  exercised  it.  The 
latter  question  probably,  at  this  distance  of  time,  we  should 
scarcely  be  at  liberty  to  enter  into,  even  if  we  were  disposed  to  do 
so.  The  Master  of  the  Bolls  was  of  opinion  that  the  orders  of  the 
Vice-Chancellor  were  made  upon  the  supposition  of  the  continuance 
of  a  jurisdiction  which  had  in  fact  then  ceased  to  exist,  and  that 
he  was  bound  to  treat  those  orders  as  of  no  validity,  and  as  not 
existing.  The  Master  of  the  Bolls  appears  to  have  been  relieved 
from  the  difficulty  of  diflFering  from  the  Vice-Chancellor,  by  the 
consideration  that  the  Vice-Chancellor  seems  to  have  been  informed, 
on  the  occasion  of  the  application  for  the  order  of  November, 
1858,  that  a  decision  had  been  made  or  an  opinion  had  been 
expressed  by  the  Court  of  Appeal  in  some  way  upon  the 
effect  of  the  *  Acts  of  Parliament  with  reference  to  the  point  *  32 
now  in  question.  My  own  belief  is,  that  the  Court  of  Appeal 
never  did  decide  or  express  any  opinion  upon  the  question  involved 
in  this  petition.  The  Vice-Chancellor  seems,  however,  to  have 
considered  that  the  Court  of  Appeal  had  decided  the  point. 

We  are  to  decide,  upon  the  construction  of  the  several  Acts  of 
Parliament  together,  what  was  after  a  certain  time  specified  in  the 
Act  of  1856,  to  be  the  proper  Court  for  winding  up«this  company. 
I  am  of  opinion  that  the  intention  to  be  properly  collected,  from 
the  whole  of  the  Act  taken  together,  is  that  which  the  Master  of 
the  Bolls  has  collected ;  and  I  am  afraid  that  we  are  bound,  how- 
ever unwillingly,  to  treat  the  orders  of  the  14th  November,  1858, 
and  the  2d  of  December,  1858,  as  not  made,  for  they  were  made,  I 
think,  in  the  supposed  exercise  of  a  jurisdiction  that  did  not  exist. 
I  think  that  the  plaintiff  in  the  suit  at  the  Bolls  had  no  title,  and 
that  by  no  course  or  proceeding  could  his  alleged  title  be  main- 
tained so  as  to  sustain  the  suit. 

J  think,  therefore,  that  the  order  of  dismissal  must  stand,  but  I 
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entirely  agree  in  the  course  which  the  Master  of  the  Rolls  took 
•with  regard  to  the  costs  so  far  as  Mr.  Davis  is  concerned,  because 
there  can  be  no  doubt  that  Mr.  Davis,  although  he  did  not  consent 
and  did  not  preclude  himself  from  raising  the  objection,  did  in  a 
sense  acquiesce  ;  and  taking  the  objection  as  he  did,  and  treating 
the  suit  as  he  did;  although  I  do  not  forget  that  he  suggested  the 
objection  by  his  answer,  I  think  that  he  was  not  entitled  to  any 
costs  of  the  suit  at  the  Bolls,  and  that  he  is  not  entitled  to  any 
costs  of  the  appeal.  The  doubt  which  I  have  had  with  regard  to 
the  costs  at  the  Bolls,  and  of  the  appeal  from  the  Bolls, 

*  33    *  has  been  with  reference  to  the  costs  of  the  other  defendants 

Admiral  King  and  Captain  Harmar. 

Then  comes  the  consideration  of  the  motion  supported  by  Mr. 
Qlasse,  which  is  of  course  not  in  the  Bolls  cause  but  in  the  matter, 
and  it  must  follow,  if  the  view  that  as  I  have  said  I  take  of  the 
true  construction  of  the  Acts  is  correct,  that  the  orders  must  be 
discharged.  It  is  true  that  a  considerable  time  —  much  more 
than  three  weeks,  and  much  more  than  three  months  —  has 
elapsed  ;  but  we  discharge  these  proceedings,  not  upon  any  differ- 
ence of  opinion  between  us  and  the  Vice-chancellor  in  the  exer« 
cise  of  discretion,  but  on  the  ground  that  they  have  been  made 
without  jurisdiction,  and  ought  to  be  deemed  to  have  had  from  the 
beginning  no  effectual  existence. 

With  regard  to  the  petition  in  bankruptcy,  I  am  afraid  that 
there  the  objection  of  time  does  apply,  and  that  tliose  who  com- 
plain of  what  has  taken  place  in  bankruptcy  have  come  too  late. 
Although  we  dismiss  the  petition  in  bankruptcy,  I  think  that  we 
sh6uld  do  so  without  prejudice  to  any  proceedings  that  may  be 
taken  before  the  learned  commissioner,  either  on  the  petition  of 
Mr.  Chapman,  or  on  the  petition  of  Mr.  Taylor,  or  of  any  other 
person. 

The  Lord  Justice  Turner.  —  This  case  comes  before  us  on 
three  applications :  first,  an  application  to  discharge  the  order  of 
the  Vice-Chancellor  Sir  B.  T.  Einderslet  for  winding  up  the  com- 
pany ;  secondly,  an  appeal  from  a  decree  of  the  Master  of  the 
Bolls,  by  which  his  Honor  dismissed  the  bill  filed  by  the 

*  34    official  manager  of  the  company  appointed  *  under  the  order 

of  the  Vice-Chancellor ;  and  thirdly,  a  petition  in  bankruptcy 
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presented  by  shareholders  in  the  company  for  the  purpose  of  wind- 
ing it  up. 

What  is  right  to  be  done  on  the  two  first  of  these  applications 
seems  to  me  to  depend  mainly,  if  'not  wholly,  on  the  construction 
of  the  Act  of  Parliament  of  1866 ;  as  to  the  petition  in  bankruptcy, 
there  may  be  distinct  considerations,  but  the  other  cases  depend, 
as  I  think,  main^,  if  not  wholly,  upon  the  construction  of  the 
above-mentioned  Act,  as  to  which  the  question  is,  whether  it  has 
taken  away  the  jurisdiction  of  the  Court  of  Chancery  as  to  a  com- 
pany originally  founded  with  unlimited  liability,  but  registered 
under  that  Act  with  limited  liability. 

The  construction  of  this  Act  is  open  to  considerable  question, 
but  I  am  satisfied  that  the  intention  of  the  legislature  was  to  place 
within  the  jurisdiction  of  the  Court  of  Bankruptcy  all  companies 
originally  imlimited  which  were  registered  under  the  Act  as  lim- 
ited companies,  and  to  take  away  all  jurisdiction  over  such  compa- 
nies under  the  Acts  which  had  been  previously  passed  for  the 
purpose  of  winding  up  companies.  There  was  a  statutable  juris- 
diction created  by  the  original  winding-up  Acts,  and  I  think  that 
the  true  meaning  of  this  Act  of  Parliament  was  to  take  away  that 
statutable  jurisdiction  in  the  particular  cases  to  which  I  have 
referred. 

It  is  said  that,  on  the  true,  construction  of  this  Act,  there  were 
here  two  companies,  one  a  company  with  limited  liability,  and  the 
other  a  company  with  unlimited  liability,  but  I  think  it  impossible 
to  maintain  that  argument,  for  when  we  look  at  the  107th  section 
of  the  Act,  we  find  first  of  all  a  repeal  of  the  statutes  7  &  8 
Vict.  ♦  c.  110,  and  10  A  11  Vict.  c.  78,  with  a  proviso  that  *  36 
such  repeal  shall  not  take  place  with  respect  to  any  company 
completely  registered  under  the  7  &  8  Vict.  c.  110  until  such  com- 
pany had  obtained  registration  under  the  new  Act,  so  that  a 
company  incorporated  under  the  7  &  8  Vict.  c.  110  (which  would 
be  a  company  up  to  that  time  incorporated  with  unlimited  liability), 
is  called  '^  such  company ''  though  it  obtains  registration  under 
that  Act.  Again,  in  the  108th  section  of  the  Act  there  is  a  repeal 
of  the  winding-up  Acts,  so  far  as  relates  to  these  companies.  The 
section  says  that  the  following  Acts  (that  is  to  say,  the  former 
winding-up  Acts)  shall  not  apply  to  companies  registered  under 
this  Act,  nor  to  companies  registered  under  the  Act  of  the  7  &  8 
Vict.  c.  110,  from*  and  after  the  date  at  which  they  have  obtained 
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registration  under  this  Act ;  so  that  the  jiirisdiction.under  the  for- 
mer winding-up  Acts  is  taken  away  as  to  companies  created  under 
the  7  &  8  Vict.  c.  110,  when  these  companies  become  registered 
under  this  Act,  whether  registered  with  limited  or  with  unlimited 
liability. 

Other  provisions  of  the  Act  lead  to  the  same  conclusion.  By 
the  59th  section,  it  is  enacted  that  the  provisioMs  of  the  Act  re- 
lating to  the  winding-up  of  companies  shall  apply  to  all  companies 
registered  under  the  Act,  and  to  all  companies  registered  under 
the  Act  of  the  7  &  8  Vict.  c.  110,  from  and  after  the  date  at  which 
they  have  obtained  registration  under  the  Act  of  1856  in  manner 
mentioned  in  the  Act,  but  not  to  any  other  companies  ;  and  by  the 
jurisdiction  clause  (a),  in  the  case  of  a  limited  company  registered 
in  England  that  is  not  engaged  in  working  any  such  mine  as  is 
comprised  within  the  exceptions  specified  in  the  Act,  the 
•  36  Court  of  Bankruptcy  *  having  jurisdiction  in  the  place  in 
which  the  registered  office  of  the  company  is  situate  is  the 
Court  which  is  to  have'  the  power  under  this  Act. 

Now  can  it  be  said  that  the  company  is  not  a  limited  company 
registered  in  England,  when  by  the  operation  of  being  registered 
it  has  been  brought  within  the  provisions  of  this  Act  by  the  59th 
section  ?  The  best  argument  for  the  official  manager  was  brought 
forward  last,  namely,  that  which  was  founded  on  the  5th  section, 
and  which  went  to  show  that  that  section  was  intended  to  define  a 
limited  company.  The  section  says,  "  that  in  case  of  a  company 
formed  with  limited  liability,  and  hereinafter  called  a  limited  com- 
pany, the  word  *  limited  '  shall  be  the  last  word  in  the  name  of  the 
company."  But  this  goes  no  further  than  to  show  that  companies 
formed  with  limited  liability  were  to  be  included  in  the  description 
of  limited  companies.  It  does  not  show  that  other  companies 
were  not  to  be  included  in  the  term,  and,  therefore,  cannot  be  taken 
as  a  controlling  definition  that  no  company  should  be  taken  to  be 
a  limited  company  within  the  meaning  of  the  Act  unless  it  was 
formed  with  limited  liability.  I  should  be  very  slow  in  acting  upon 
any  such  conclusion  as  is  attempted  to  be  deduced  from  that  sec- 
tion, as  against  the  general  words  of  the  Act,  and  as  against  the 
extended  construction  which  the  Act  appears  to  bear  in  its  dif- 
ferent parts. 

On  the  whole  policy  and  purport  of  the  Act,  the  conclusion  at 

(a)  Sect.  60 :  see  ante,  p.  22,  note. 
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which  I  have  arrived  (a  conclusion  fortified  hy  the  23d  section  of 
the  Act  of  1^57)  f  is  that  the  statutable  jurisdiction  originally 
created  for  the  purpose  of  winding  up  these  companies  is  taken 
away  from  the  Court  of  Chancery  (to  which  it  had  been  given), 
and  is  now  transferred  to  the  Court  of  Bankruptcy. 

*  Some  misunderstanding  seems  to  have  existed  as  to  a  *  37 
case  decided  in  the  matter  of  the  Welsh  Potosi  Mining  Com- 
pany, but  I  am  satisfied  that  it  was  never  intended  to  decide 
any  thing  in  that  case  which  can  at  all  afiect  the  presen|;  question. 
The  point  there  was  that  a  shareholder  had  actually  retired  before 
the  passing  of  the  Act  which  authorized  limited  liability,  and  it 
was  held  that  the  Act  could  not  be  so  construed  as  to  make  per- 
sons liable  who  were  not  under  any  liability  at  the  time  of  the 
passing  of  it. 

I  think  that  the  only  mode  of  dealing  with  the  motion  supported 
by  Mr.  Glasse^  is  to  discharge  the  order  for  the  winding-up  of  the 
company  in  Chancery.  The  result  of  that  will  be,  that  the  plain- 
tiff in  the  suit  at  the  Rolls,  being  the  official  manager  appointed 
under  that  order,  which  was  merely  null  and  void,  there  having  been 
no  jurisdiction  to  appoint  him,  can  have  no  title  to  maintain  the 
suit.  Glad  as  we  should  have  been  to  save  expense  in  this  case, 
certainly  we  should  not  be  justified  in  substituting  as  a  plaintiff  on 
the  record  a  person  who  may  have  a  good  title,  in  order  to  sup- 
port a  bill  filed  by  a  plaintiff  who  had  no  title  at  all.  That  is  a 
length  to  which  the  Court  cannot  be  asked  to  go. 

As  to  the  petition  in  bankruptcy,  it  appears  to  me  that  the  appli- 
cation to^ehear  the  original  petition  is  altogether  out  of  time ;  all 
that  can  be  done,  therefore,  will  be  to  dismiss  that  petition.  The 
dismissal  of  it  will  not  prevent  any  one,  upon  the  new  state  of  cir- 
cumstances which  will  now  arise  in  consequence  of  the  jurisdiction 
of  the  Court  of  Chancery  being  removed  altogether,  from  making 
any  application  which  he  may  be  advised  to  the  Court  of  Bank- 
ruptcy to  wind  up  under  the  powers  given  to  that  Court. 

♦  The  order,  therefore,  will  be  to  discharge  the  order  for  the    *  38 
winding  up  made  in  Chancery ;  to  affirm  the  decision  at  the 
Rolls  subject  to  the  question  of  costs,  to  which  my  learned  brother 
has  referred,  and  to  dismiss  the  petition  presented  in  bankruptcy. 

The  reserved  question  as  to  costs  was  then  discussed,  and  their 
Lordships  ultimately  gave  no  costs  to  any  of  the  parties. 
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I860.    May  25,  26.    Before  the  Lord  Chancellor  Lord  CAifPBELL. 

Li  1841  a  client,  before  going  abroad,  gave  a  power  of  attorney  to  his  solicitor 
in  England,  to  manage  the  whole  of  the  client^s  property  and  concerns  in 
England  while  he  was  abroad,  and,  generally,  to  do  all  other  acts,  deeds, 
matters,  or  things  whatsoever  in  or  about  the  estates,  property,  and  affairs  of 
the  client,  as  amply  as  the  client  could  do  or  have  done. 

Li  March,  1849,  the  attorney,  professing  to  act  under  the  power,  borrowed  5002. 
upon  deposit  of  a  policy  of  assurance  belonging  to  the  client,  and  after- 
wards misapplied  the  money :  Hdd,  that  whether  the  power  of  attorney  p^M 
authorized  the  raising  of  the  money  upon  the  security  of  the  policy  or  not, 
yet,  when  coupled  with  a  correspondence  between  the  attorney  and  client 
showing  that  the  latter,  believing  the  power  to  have  that  effect,  desired  it  to 
be  so  exercised  when  occasion  should  require,  it  precluded  the  client  from 
disputing  the  validity  of  the  mortgage.* 

Extent  of  general  words  in  powers  of  attorney. 

The  circumstance  of  only  one  solicitor  acting  in  a  transaction  does  not  con- 
stitute him  the  solicitor  of  both  parties,  so  as  to  affect  (5ne  with  notice  of 
facts  known  to  the  other.' 

The  omission  to  require  strict  legal  evidence  of  title  before  advancing  money 
is  not  necessarily  such  negligence  as  wpuld  be  attended  with  the  same  con- 
sequences ife  actual  notice.' 

Actual  payment  of  money  to  an  attorney  under  a  power  not  requisite  to  enable 
him  to  give  a  discharge. 

This  was  an  appeal  by  the  plaintiflF  from  the  decree  of  Vice- 
Chancellor  Stuart,  so  far  as  it  declared  that  Mr.  and  Mrs.  HoU, 
two  of  the  defendants  to  the  suit,  were  entitled  to  the  payment  of 
so  much  as  remained  due  of  a  sum  of  500Z.  out  of  the  proceeds  of 
certain  policies  of  insurance,  and  to  the  costs  of  the  suit  against 
the  plaintiff. 

The  facts  of  the  case  will  be  found  fully  detailed  in  the 
*  89    *  report  of  the  hearing  below  in  Mr.  Giffard's  Reports,  (a) 

(a)  Vol.  2,  p.  138. 

^  See  Wall  v.  Cockcrell,  10  H.  L.  Cas.  229. 

'  See  Espin  v.  Peroberton,  4  Drew.  883  ;  S.  C.  3  De  GT.  &  J.  547 ;  Lloyd  o. 
Attwood,  8  De  6.  &  J.  614 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  260-262 ;  2  Dart  V.  & 
P.  (4th  Eng.  ed.)  803 ;  2  Sugden  V.  &  P.  (8th  Am.  ed.)  757,  758,  771,  772. 

'  See  Ware  v.  Lord  Egmont,  4  De  G.,  M.  &  G.  460  note  (1)  ;  Stephenson  o. 
Royce,  5  Ir.  Ch.  491 ;  Cox  o.  Corenton,  31  Beav.  378 ;  Kerr  F.  &  M.  (1st  Am. 
ed.)  236,  253,  254. 
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The  followiiig  statement  will  be  sufficient  for  the  purposes  of  this 
report. 

The  plaintiff,  William  Perry,  on  being  appointed  consul  at  Pan- 
ama, executed  a  power  of  attorney,  dated  the  12th  November, 
1841,  whereby,  after  reciting  that,  being  about  to  leave  the  United 
Kingdom  and  reside  at  Panama,  he  had  requested  John  Parkinson 
to  take  upon  himself  the  care  of  his  estate  and  property,  and  to 
act  for  him  in  his  affairs  during  his  absence,  which  Parkinson  had 
consented  to  do,  he  appointed  John  Parkinson  his  true  and  lawful 
attorney  to  conduct  and  manage  all  and  every  his  affairs,  matters, 
and  things  within  the  United  Kingdom  during  his.  Perry's, 
absence,  and  for  that  purpose  authorized  and  empowered  Parkinson 
in  the  name  and  on  the  behalf  of  him,  Perry,  to  ask,  demand,  sue 
for,  recover,  and  receive  from  all  persons  and  bodies  politic  or  cor- 
porate in  the  United  Kingdom  all  sums  of  money,  debts,  dues, 
goods,  wares,  merchandises,  chattels,  effects,  or  things,  of  what 
nature  or  description  whatsoever,  which  then  or  at  any  time  dur- 
ing the  subsistence  of  the  power  might  beoome  due  or  owing  to 
him.  Perry ;  to  settle  any  account  or  reckonings,  and  receive  bal- 
ances ;  to  receive  all  sums  of  money  then  due  or  which  might 
become  due  on  mortgages  or  other  secui'ities,  and  on  receipt 
thereof  to  sign  good  discharges ;  to  execute  all  sufficient  reconvey* 
ances,  releases,  or  other  assurances  of  land  held  in  mortgage ;  to 
sign  certificates  of  bankrupts  and  releases  of  insolvents,  and  to 
compound  for  debts,  and  to  receive  compositions  or  dividends,  and 
to  give  discharges  for  such  debts,  or  submit  to  arbitration  all 
other  claims,  rights,  matters,  and  things  concerning  him.  Perry, 
as  he,  Parkinson,  should  think  fit  for  the  benefit  of  Perry, 
and  to  enter  into  arbitration  bonds ;  *  to  appear  for  Perry  *  40 
in  all  Courts,  before  all  magistrates,  or  officers  at  law  or  in 
equity  whatsoever,  as  Parkinson  should  think  fit ;  to  sue,  arrest, 
distrain  upon,  imprison,  and  out  of  prison  liberate,  release,  and 
discharge,  all  persons  indebted  or  to  become  indebted  to  Perry. 
In  the  name  of  Perry  to  commence  any  action  or  suit,  real  as  well 
as  personal,  in  any. Court  of  law  or  equity;  to  recover  any  debt, 
sums  of  money,*  right,  title,  interest,  property,  matter,  or  thing 
whatsoever  due  to  Perry,  by  any  means,  and  to  prosecute  or  dia- 
continue,  or  become  nonsuit  therein  if  Parkinson  should  see  fit, 
and  in  any  lawful  way  to  recover  debts ;  to  appoint  any  solicitor 
or  attorney  at  law  or  in  equity ;  to  sign  and  give  any  warrant  or 
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warrants,  and  to  prosecute  and  defend  in  the  premises  in  Perry  or 
Parkinson's  name ;  to  enter  upon  all  farms,  lands,  hereditaments, 
and  real  estates  of  Perry,  and  to  examine  their  condition,  and 
forthwith  to  give  proper  notices  for  repairing  the  same,  and  to 
oversee  and  manage  and  improve  them  to  the  best  advantage ;  to 
pay  or  allow  all  taxes,  rates,  charges,  deductions,  expenses,  and 
all  other  payments  and  outgoings  due  or  to  become  due  on  account 
of  such  lands,  and  to  contract  with  any  person  for  leasing  all  or 
any  of  the  said  premises ;  to  set  fines  for  new  leases,  and  to  accept 
surrenders  of  leases,  and  for  that  purpose,  in  Perry's  name,  and 
as  his  act  and  deed,  to  make,  seal,  deliver,  and  execute  any  lease 
or  leases,  demises,  or  grants  or  other  deeds  necessary  in  that 
behalf;  to  receive  and  recover  all  rents  and  arrears  of  rents,  ser- 
vices, issues,  profits,  emoluments,  and  sums  of  money  due  or  to 
become  due ;  and  to  enter  and  distrain,  and  the  distresses  to  retain 
and  keep,  or  to  sell  and  dispose  of  according  to  law  ;  and  for  all 
or  any  of  the  purposes  aforesaid  to  enter  into  and  sign,  seal  and 
execute,  and  perfect,  and,  as  the  act  and  deed  or  acts  and  deeds 

of  Perry,  to  deliver  any  contract  or  contracts,  deed  or  deeds, 
*  41    *  surrender  and  assurance  for  conveying,  either  by  way  of 

absolute  sale  or  in  exchange,  the  said  messuages,  lands,  tene- 
ments, or  hereditaments,  or  any  part  or  parts  thereof,  in  and  about 
the  premises  aforesaid ;  and  for  the  better  doing,  performing,  and 
executing  all  or  any  of  the  matters  and  things  aforesaid,  generally 
to  do  all  and  every  or  any  other  acts,  deeds,  matters,  or  things 
whatsoever  in  or  about  the  estates,  property,  and  affairs  of  him 
the  said  W.  Perry,  as  amply  and  effectually  to  all  intents  and  pur- 
poses as  the  said  W.  Perry  could  do  or  have  done  in  his  proper 
person  if  the  power  had  not  been  executed ;  he,  the  said  W.  Perry, 
thereby  ratifying  and  confirming,  and  promising  or  agreeing,  at 
all  or  any  time  or  times,  to  allow,  ratify,  and  confirm,  all  and 
whatsoever  J.  Parkinson  should  lawfully  do  or  cause  to  be  done  in 
and  about  the  premises  by  virtue  of  the  power. 

Shortly  after  the  execution  of  the  power  Perry  left  England  for 
Panama,  having  previously  deposited  with  Parkinson  two  policies 
of  assurance  on  the  life  of  the  Rev.  J.  D.  Haslewood,  one  in  the 
Hope  Life  Assurance  Society  for  the  sum  of  619Z.  10^.,  which  was 
afterwards  exchanged  for  a  like  policy  in  the  Imperial  Assurance 
Company,  and  the  other  in  the  Law  Life  Assurance  Society. 
Perry  was  also  entitled  to  certain  leasehold  houses  and  premises 
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at  Eennington,  the  rents  of  ivhich,  as  well  as  his  salary,  Parkinson 
received  for  him  under  the  power  of  attorney. 

In  1849,  Parkinson,  as  solicitor  of  the  executors  under  some 
wills,  received  from  them  a  sum  of  650/.,  being  the  amount  of  leg- 
acies bequeathed  by  those  wills  to  Mrs.  Holl,  for  the  purpose  of 
paying  it  to  her ;  and  on  Mrs.  Holl  and  her  husband  going  to  him 
in  March,  1849,  to  receive  payment,  he  proposed  to  them  to  lend 
500/.,  part  of  the  amount,  to  a  client  of  his  on  security. 
On  their  *  assenting,  he  retained  the  500/.  out  of  the  sum  in  *  42 
his  hands,  and  gave  a  check  for  150/.  for  the  balance  to  Mr. 
Holl,  by  whom  it  was  afterwards  received.  Parkinson  at  the  same 
time  mentioned  Perry  as  the  client  for  whom  the  money  was  bor- 
rowed, and  the  deposit  of  the  policy  for  1800/.  as  the  security  for 
repayment ;  and  this  policy  was,  some  time  afterwards,  accordingly 
deposited  with  the  HoUs. 

Perry,  while  at  Panama,  became  desirous  that  Parkinson  should 
negotiate  a  loan  for  him,  and  a  correspondence  ensued  between 
them  upon  that  subject,  the  material  part  of  which  was  as  fol- 
lows :  — 

"  11th  October,  1848.  —  Parkinson  to  Perry^ 

•  ^^  I  send  you  a  copy  of  a  letter  from  the  Law  Life  Assurance, 
stating  what  the  office  will  give  for  Haslewood's  policy.  Consider- 
ing that  the  policy  and  bonus,  amounting  together  to  8856/.,  will 
be  paid  on  old  Haslewood's  death,  and  his  age  is  seventy-seven,  I 
think  you  ought  not  to  make  that  sacrifice,  but  rather  borrow 
money  upon  it,  if  you  require  any." 

"  May  15th,  1850.  —  Perry  to  Parkinson. 

"  I  beg  of  you,  thertfore,  to  raise  1000/.  for  me,  either  on  Hasle- 
wood's policy  or  on  the  houses  at  Eennington.  I  should  think 
that,  probably,  the  former  would  be  the  easiest  method,  but  I  leave 
it  to  you  to  do  the  best  you  can  for  me. 

"  When  you  get  the  money,  which  I  trust  you  will  be  able  to  do 
on  the  power  of  attorney  you  hold  of  mine,  and,  without  loss  of 
time,  I  would  beg  of  you  to  pay  it  to  my  credit  to  Messrs.  Mocatta 
&,  Goldsmid,  who  will  send  it  out  in  francs,  by  which  I  gain  con- 
siderably." 
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"  5th  September,  1850.  —  Perry  to  Parkinson. 

'^I  hope  soon  to  hear  that  you  have  been  enabled  to 
^48    *  raise  some  money  for  me,  either  on  the  houses  or  on  Hasle- 
wood's  policy." 

"  18th  September,  1850.  —  Perry  to  Parkinson. 

'^  If  you  can  send  me  1500Z.,  or  20002.,  I  shall  be  able  to  retire 
from  this  place  two  years  hence,  after  selling  the  same  house  for 
6000/.  or  7000Z.  I  hope  you  have  been  able  to  sell  the  houses  in 
Eennington,  and  raise  lOOOZ.  on  Haslewood's  policy  of  insurance. 
Do  not  sell  it,  however ;  but  you  have  power  and  authority  to  raise 
money." 

*<  19th  November,  1850.  —  Same  to  Same. 

^'  I  am  surprised  at  not  hearing  that  you  have  negotiated  the 
loan  for  me.  If  your  friend  in  Scotland  does  not  agree  to  advance 
the  money  on  Haslewood's  security,  take  the  trouble  to  see  the 
directors  of  the  Law  Life." 

That  he  might  be  in  a  situation  to  raise  the  money  required  by 
Perry,  Parkinson  induced  Mr.  and  Mrs.  Holl  to  return  to  him  the 
policy  for  1800Z.,  and  to  take  for  their  security  in  lieu  of  it, a 
deposit  of  the  policy  for  619Z.  10^.,  giving  them  at  the  same  time 
an  instrument,  dated  the  6th  June,  1851,  and  signed  ^^  William 
Perry  —  his  attorney  Parkinson,"  which  purported  to  be  an  agree- 
ment to  deposit  with  Holl  and  his  wife  the  policy  for  619/.  10«.,  as 
a  security  for  the  500/.,  with  a  covenant  that  Perry  would,  if  re- 
quired, execute  a  proper  deed  of  assignment.  By  this  and  other 
means  Parkinson  succeeded  in  raising  and  sending  out  the  funds 
required  by  Perry. 

In  1857,  Parkinson,  who  had  all  along  'paid  to  Mr.  and  Mrs. 
Holl  the  interest  upon  the  500/.,  became  insolvent,  and,  by  deed 
dated  the  22d  June,  1857,  assigned  all  his  property  for  the  benefit 

of  his  creditors. 
♦  44  *in  September,  1857,  Mr.  Haslewood  died,  and  shortly 
afterwards  the  HoUs  gave  notice  of  their  claim  as  equitable 
mortgagees  upon  the  proceeds  of  the  policy  for  619/.  10«.,  and 
those  proceeds  were,  soon  after  the  institution  of  the  present  suit, 
paid  by  the  office  into  Court. 

Perry,  on  being  informed  of  the  claim  of  the  Holls,  filed  the  bill 
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in  this  suit  against  the  HoUs  and  Parkinson,  stating  that  he  had 
never  authorized  the  deposit  by  way  of  mortgage  of  the  policy  for 
6197.  10». ;  and  praying  that  it  might  be  declared  that  the  plaintiff 
was  not  liable  to  the  payment  of  the  sum  of  5002.,  or  any  interest 
in  respect  thereof,  purported  to  be  secured  by  the  agreement  of  the 
6th  June,  1851,  and  that  the  same  agreement  might  be  declared 
to  be  void  against  the  plaintiff,  and  might  be  ordered  to  be  can- 
celled or  delivered  up  to  the  plaintiff,  and  that  the  sum  standing 
in  Court  and  representing  the  proceeds  of  the  policy  might  be  paid 
to  the  plaintiff. 

Mr.  Craig  and  Mr.  Schomberg^  for  the  plaintiff,  in  support  of  the 
appeal.  —  The  defendant  Parkinson  had  no  power  to  borrow  upon 
the  policy  for  619Z.  108.,  either  under  the  power  standing  alone,  or 
when  coupled  with  the  correspondence  between  the  plaintiff  and 
him.  The  words  of  the  power  give  the  most  ample  authority  to 
Parkinson  to  manage  the  plaintiff's  affairs ;  but  give  no  power  to 
borrow  money.  If  he  had  such  authority  it  must  have  been  by 
implication  from  the  terms  of  the  power.  But  powers  of  attorney, 
however  large  in  their  terms,  only  give  the  authorities  necessary 
to  carry  the  special  purposes  of  the  instrument  into  effect.  Attr 
wood  V.  Munnifigs^  (a)  Burmester  v.  Norris,  (6)  Amongst 
the  authorities  specially  *  conferred  by  the  power  of  attorney  *  45 
is  one  to  repair  the  property  and  to  manage  the  real  estate. 
From  this,  perhaps,  a  power  might  be  implied  to  borrow  for  repairs ; 
but  there  is  nothing  to  justify  borrowing  generally  upon  the  security 
of  the  policy.  The  authority  given  by  the  power  of  attorney  is  not 
extended  by  the  correspondence.  There  is  no  letter  in  the  corre- 
spondence which  authorizes  borrowing  on  the  policy  for  6192.  108., 
and  no  letter  prior  to  the  transaction  with  the  Holls  which  author- 
izes borrowing  upon  either  of  the  policies.  At  the  time  of  the 
transaction,  therefore,  there  was  clearly  no  authority  given  to  bor- 
row money  generally,  and  whatever  was  written  afterwards  by 
Perry  must  be  considered  as  written  in  ignorance  of  what  Parkin- 
son had  done,  and  cannot  be  made  the  foundation  of  an  implication, 
as  against  Perry,  of  an  authority  given  by  him  to  borrow  upon 
the  policy.  Upon  the  assumption,  however,  that  Parkinson  had 
authority  to  borrow,  still  we  submit  that  there  has  been  here  no 
payment  to  or  to  the  use  of  Perry  of  the  500Z.  in  question.    Park- 

(a)  7  B.  &  G.  278.  (b)  6  Ezch.  796. 
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inson,  being  at  the  time  of  the  transaction  of  March,  1849,  a  debtor 
to  the  HoUs  for  6607.,  was  allowed  by  them  to  retain  the  500/. 
purported  to  be  advanced  to  Perry  by  way  of  set-oflF  against  his 
debt.  Such  a  transaction  cannot  be  treated  as  a  payment  to  Perry. 
Todd  V.  Reidy  (a)  RusBell  v.  Bangley,  (6)  Toung  v.  White^  (c) 
Scott  V.  Irving,  (d)  Thirdly,- we  contend  that  the  HoUs  are  affected 
with  constmctive  notice  of  the  fraud.  Parkinson  prepared  the 
memorandum  of  deposit,  and  otherwise  acted  for  them  as  their 
solicitor  in  the  transaction,  as  well  as  for  Perry,  and  notice  to  him 

was  notice  to  them.  Le  Neve  v.  Le  Neve^  (e)  Kennedy  v. 
♦  46    Ghreen.  (^r)     Even  if  he  was  not  •  their  solicitor,  still  the 

circumstance  that  the  policy  was  not  at  once  forthcoming, 
and  was  not  sent  to  them  till  some  months  after  the  money  was 
retained,  ought  to  have  aroused  suspicion,  and  have  put  them  upon 
inquiry.  On  the  ground,  therefore,  of  gross  negligence,  the  Court 
will  refuse,  it  is  submitted,  to  aid  them  against  the  plaintiff,  who 
has  never  received  the  money,  and  in  whose  account  current  with 
Parkinson  the  advance  of  the  500/.  is  not  mentioned. 

Mr,  MalvM  and  Mr.  Lewin^  for  the  defendants,  Mr.  and  Mrs. 
HoU.  —  The  power  of  attorney  given  to  Parkinson  extends  to  the 
borrowing  of  money  generally.  It  gives  a  power  generally  to  im- 
prove the  property ;  and  how  is  that  to  be  done  without  raising 
money?  There  are  two  sets  of  general  words  in  the  power  —  the 
first  set  includes  every  description  of  management  —  the  last  are 
the  ordinary  general  words.  On  the  whole  instrument  every 
power  is  given  to  Parkinson  which  Perry  himself  could  have  exer- 
cised had  he  been  in  England.  That  view  is  further  confirmed  by 
the  correspondence.  The  letters  all  repeat  the  direction  contained 
in  that  of  May  15th,  1850,  to  borrow  money,  and  on  Haslewood's 
policy.  No  distinction  is  made  in  the  letters  between  the  two 
policies,  but  both  are  alluded  to.  But,  supposing  even  the  mort- 
gage not  to  have  been  valid  in  March,  1849,  still  it  was  set  up  by 
what  took  place  in  June,  1851,  when  the  policy  in  the  Law  Life 
office  was  given  up  to  Parkinson  by  the  HoUs  on  condition  of  his 
leaving  with  them  the  policy  in  the  Imperial  office.  At  that  time 
Parkinson  had  clearly  authority  to  mortgage  the  former  policy,  and 

(a)  4  B.  &  Aid.  210.  (d)  1  B.  &  Ad.  605. 

(6)  4  B.  &  Aid.  395.  (e)  8  Atk.  646. 

(c)  7  Beav.  506.  (g)  8  Myl.  &  K.  699. 
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therefore  he  must  be  taken  to  have  done  so.  The  authorities  cited 
as  to  set-off  have  not  any  bearing  upon  the  mode  in  which 
the  money  was  paid  in  the  present  case.  Parkinson,  *  when  *  47 
he  gave  the  check  for  1502.  to  the  Holls,  had  the  whole  650/. 
due  to  them  standing  at  his  bankers,  and  the  transaction  was  the 
same  in  effect  as  if  he  had  actually  paid  the  whole  fund  to  the 
HoUs,  and  they  had  then  returned  to  him  the  500Z.  as  an  advance 
to  Perry.  In  borrowing  the  money  Parkinson  was  acting  intra 
viresy  and  therefore  properly  received  the  money  as  agent  for  Perry. 
With  his  subsequent  employment  of  the  money  tiie  Holls  had 
nothing  to  do.  There  were  no  circumstances  calculated  to  raise 
suspicion  as  to  the  transaction.  The  power  of  attorney,  on  the 
face  of  it,  showed  a  power  of  borro\ring ;  and  so  would  the  letters 
have  done  if  they  had  been  produced. 

Mr.  Heiherington,  for  the  defendant  Parkinson. 

Mr.  Craig  J  in  reply.  —  The  power,  though  it  extends  to  the 
improvement  and  even  to  the  sale  of  the  property,  does  not  neces- 
sarily extend  to  mortgaging.  StraughiU  v.  Anstey.  (jot)  The  cor- 
respondence does  not  extend  the  scope  of  the  power,  but  is  merely 
evidence  to  show  that  Perry  erroneously  thought  that  he  had  given 
power  to  borrow.  The  utmost  effect  to  be  attributed  to  the  power 
and  the  correspondence  is  that  they  conferred  an  authority  to  bor- 
row if  money  was  required  for  the  purposes  of  the  power.  That 
it  was  so  required,  the  defendants  have  failed  to  show. 

The  Lobd  Chancellor.  —  Having  heard  this  case  very  ably 
and  fully  argued  on  both  sides,  and  being,  I  trust,  in  complete  pos- 
session of  all  the  facts  and  arguments  that  can  be  adduced,  I 
have  *  come  to  the  conclusion  that  the  decree  of  the  Vice-    *  48 
Chancellor  ought  to  be  affirmed. 

Mr.  Craig  has  put  three  points  distinctly  and  powerfully,  and 
has  made  the  most  of  them ;  but  I  think  that  he  has  failed  in  all 
three. 

With  regard  to  the  first,  it  seems  to  me  that,  looking  to  the 
power  of  attorney  and  the  correspondence,  I  ought  to  come  to  the 
conclusion  that  Mr.  Perry  intended  to  give  to  Mr.  Parkinson 
the  power  to  borrow  money  on  this  security ;  that  he  believed  he 

(a)  1  De  G.,  M.  &  G.  635. 
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had  done  so  ;  and  that  he  wished  Mr.  Parkinson  (when  the  occa- 
sion occurred)  to  borrow  money  upon  the  security.  There  is  not 
the  slightest  imputation  on  Mr.  Perry's  conduct  in  the  affair.  He 
has  been  deceived  and  defrauded,  his  confidence  has  been  mis- 
placed and  abused  ;  but  I  think  that,  after  executing  the  power  of 
attorney  and  after  the  correspondence'  which  is  in  evidence,  he  is 
not  entitled  to  come  to  a  Court  of  Equity  and  say,  ^'  that  which 
has  been  done  according  to  my  wishes  and  intentions  was  done 
without  my  authority,"  especially  after  the  authority  which  he  says 
he  has  given,  or  which,  at  all  events,  he  may  be  presumed  to.  have 
given.  It  seems  to  me  not  at  all  equitable  that  he  should  be 
allowed,  under  these  circumstances,  to  assert  effectually  that  this 
disposition  of  the  policy  of  insurance  was  fraudulently  obtained 
and  void  as  against  him. 

When  I  look  to  the  power  of  attorney,  it  is  one  of  the  most 
peculiar  nature.  I  fully  agree  with  the  cases  cited  by  Mr.  Craig 
to  show  that,  if  there  is  a  power  of  attorney  to  do  a  particular  act 
followed  by  general  words,  these  general  words  are  not  to  be  ex- 
tended beyond  what  is  necessary  for  doing  that  particular  act  for 

which  the  power  of  attorney  is  given.     But  this  is  a  power 
*  49    of  *  attorney  given  to  manage  the  whole  of  the  property  and 

concerns  of  Mr.  Perry  in  England  while  Mr.  Perry  was  at 
Panama.  The  whole  of  his  concerns  of  every  description  are  to 
be  managed  by  Mr.  Parkinson,  and  he  is  to  do  generally  in  Eng- 
land whatever  Mr.  Perry  himself  might  do  if  he  were  in  this  coun- 
try instead  of  being  on  the  other  side  of  the  Atlantic ;  these  words 
following  the  power  to  sell  the  real  estate  and  to  control  the  whole 
of  the  property,  "  and  generally  to  do  all  and  every  of  any  other 
acts,  deeds,  matters,  and  things  whatsoever  in  or  about  the  estates, 
property,  and  affairs  of  him  the  said  William  Perry  as  amply  and 
effectually  to  all  intents  and  purposes  as  he  the  said  William  Perry 
could  do  or  have  done  in  his  own  proper  person  if  these  presents 
had  not  been  made,  he  the  said  William  Perry  hereby  ratifying 
and  confirming,  and  promising  and  agreeing  at  all  or  any  time  or 
times  to  allow,  ratify,  and  confirm,  all  and  whatsoever  the  said 
John  Parkinson  shall  lawfully  do  or  cause  to  be  done  in  and  about 
the  premises  aforesaid  by  virtue  hereof."  Therefore  all  that  Par- 
kinson might  do  respecting  the  disposal  and  management  of  the 
property  was  to  be  ratified  and  confirmed ;  and  it  might,  in  one 
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sense  of  4ihe  word,  be  a  promise  to  ratify  his  act  in  raising  money 
npon  this  policy. 

But  I  do  not  mean  to  rest  my  judgment  upon  the  ground  that 
this  power  of  attorney  per  se  would  have  authorized  the  raising  of 
the  money  upon  the  security  of  the  policy.  When  I  look  to  the 
correspondence,  it  seems  to  me,  not  indeed  to  be  evidence  of  a 
firesh  power  having  been  given  to  Mr.  Parkinson  to  raise  money  on 
the  policy  after  this  transaction  of  March,  1849,  but  to  show,  and 
I  think  to  show  conclusively,  that,  before  March,  1849,  Mr.  Perry 
thoroughly  believed  that  Mr.  Parkinson  had  authority  to  raise 
money  on  that  policy,  and  wished  him  to  do  so  when  the  oc- 
casion should  arise.  *  I  will  refer  to  a  few  of  the  letters.  *  50 
There  is  a  letter  of  the  11th  October,  1848,  before  the  trans^ 
action  in  question,  which  shows  that,  although  Mr.  Parkinson  most 
improperly  misapplied  the  money  which  he  had  raised,  he  bond 
fide  thought  that  he  had  power  to  raise  the  money  ;  and  I  believe 
that,  when  he  represented  to  Mr.  and  Mrs.  HoU  that  he  had  that 
power,  it  was  not  a  fraudulent  representation,  but  that  he  con- 
sidered with  the  most  perfect  good  faith  that  that  power  had  been 
conferred  upon  him.  He  writes  on  the  11th  of  October,  1848, 
^^  on  the  other  side  I  send  you  a  copy  of  a  letter  from  the  Law 
Life  Assurance,  stating  what  the  office  will  give  for  Haslewood's 
policy.  Considering  that  the  policy  and  bonuses,  amounting  to- 
gether to  3356Z.,  will  be  paid  on  old  Haslewood's  death,  and  his 
age  is  seventy-seven,  I  think  you  ought  not  to  make  that  sacrifice, 
but  rather  borrow  money  upon  it."  Does  that  not  clearly  intimate 
that  Mr.  Parkinson  considered  himself  as  having  authority,  if  it 
was  expedient,  to  deal  with  this  security  ;  and  that  he  gave  pru- 
dent advice  when  he  recommended  Mr.  Periy  not  to  sell  it  to  the 
Law  Life  Company,  but  rather  to  borrow  money  on  it,  if  he  re- 
quired it  ?  Mr.  Parkinson  asks  for  instructions,  and  gives  this 
advice ;  but  clearly  intimates  (as  it  seems  to  me)  his  belief  that, 
as  soon  as  it  was  deemed  expedient  for  money  to  be  borrowed  on 
this  security,  it  could  be  done  without  any  other  or  fresh  power  of 
attorney  being  given.  Now  there  is  no  letter  put  in  evidence  at 
all  detracting  from  the  inference  to  be  drawn  from  this  letter  of 
October,  1848.  We  have  no  other  evidence  whatsoever  in  the 
correspondence  of  what  was  done  until  we  come  down  to  May, 
1850.  The  subsequent  letters  certainly  would  not  prove  by  them- 
selves that  there  was  any  authority ;  and,  although  there  might 
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have  been  an  authority  in  1850,  that  would  not  show  that  there 
was  an  authority  in  1849.    But  it  seems  to  me  that  these 

•  61    letters  are  very  strong  to  show  *  that,  in  the  opinion  of  Mr. 

Perry,  he  had,  before  1849,  given  Mr.  Parkinson  full  power 
to  deal  with  the  policy.  In  a  letter  of  the  15th  May,  1850,  he 
says,  "  I  beg  of  you,  therefore,  to  raise  lOOOZ.  for  me  on  Hasle- 
wood's  policy,  or  on  the  houses  at  Kennington."  How  is  he  to  do 
that  ?  "  When  you  get  the  money,  which  I  trust  you  will  be  able 
to  do  on  the  power  of  attorney  you  hold  of  mine,  and  without  loss 
of  time,  I  would  beg  of  you  to  pay  it  to  my  credit  to  Messrs.  Ma- 
cotta  &  Goldsmid,  who  will  send  it  out  in  francs,  by  which  1  gain 
considerably."  Now  here  is  an  express  declaration  under  his  own 
hand,  that  he  believed  the  power  of  attorney  to  be  sufficient ;  that 
he  had  induced  Parkinson  to  come  to  the  same  conclusion,  and 
that  both  of  them  thoroughly  believed  that  that  power  conferred 
the  necessary  authority  on  Parkinson.  Again,  on  the  5th  Sep- 
tember, 1850,  he  writes,  "  I  hope  soon  to  hear  that  you  have  been 
enabled  to  raise  some  money  for  me,  either  on  the  houses  or  on 
Haslewood's  policy,"  —  that  is,  not  under'  any  fresh  power  that  I 
have  conferred  on  you,  but  under  the  power  you  originally  pos- 
sessed. It  is  telling  him  that  he  has  that  power,  and  that  Perry 
has  given  it.  Again,  on  the  18th  of  September,  1850, ''  If  you  can 
send  me  1500/.  or  20002.,  I  shall  be  able  to  retire  from  this  place 
two  years  hence  after  selling  the  same  house  for  6000/.  or  7000/. 
I  hope  you  have  been  able  to  sell  the  houses  in  Kennington  and 
raise  1000/.  on  Haslewood's  policy  of  insurance.  Do  not  sell  it 
however,  but  you  have  power  and  authority  to  raise  money." 
And,  if  he  had  it  then,  it  is  quite  clear  that  the  intimation  given  to 
Parkinson  by  Perry  was,  that  he  had  it  originally  when  the  power 
of  attorney  was  executed.  Then,  on  the  19th  of  November,  1850, 
he  writes,  '^  I  am  disappointed  at  not  hearing  that  you  have  nego- 
tiated the  loan  for  me.  If  your  friend  in  Scotland  does  not  agree 
'  to  advance  the  money  on  Haslewood's  security,  take  the 

*  52    trouble  to  see  the  directors  of  the  Law  *  Life."    That  is  a 

clear  acknowledgment  that  it  might  have  been  borrowed  from 
Mr.  and  Mrs.  HoU.  On  the  12th  of  March,  1851,  he  writes,  "  I 
have  written  to  Erskine  "  (that  is  his  brother  Sir  Erskine)  ^'  about 
advancing  me  some  money  on  Haslewood's  security,  and  as  you 
hold  the  documents  it  could  be  done  at  small  cost."  That  is,  you 
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hold  the  policies,  and  all  that  you  have  to  do  therefore,  holding  the 
policies,  is  to  act  under  the  power  of  attorney. 

Under  all  these  circumstances,  the  plaintiff  having,  in  the  course 
of  this  correspondence,  intimated  to  Parkinson  that  Parkinson  was 
authorized  to  borrow  money  for  him  upon  the  power  of  attorney, 
and  Parkinson  having  exercised  that  power  and  done  what  both 
parties  considered  that  he  had  authority  to  do,  namely,  to  borrow 
money,  although  he  afterwards  misapplied  it,  I  do  not  think  the 
plaintiff  has  any  place  to  stand  here  and  say  that  this  was  done 
without  his  authority. 

Then,  the  next  question  is  as  to  the  payment  of  the  money,  and 
upon  that  really  I  have  never  felt  the  sms^^lest  doubt,  because  I 
entirely. concur  in  the  doctrine  laid  down  with  regard  to  set-off  be- 
tween an  agent  employed  to  receive  money  and  the  debtor.  It  is 
clear  that  set-off  against  the  agent  is  not  payment  to  the  principal, 
who  employs  him  to  receive  the  money.  ^  But  here  we  have  a 
different  transaction.  Parkinson  had  the  money,  and  there  is 
every  reason  to  suppose,  that,  if  the  Holls  had  declined  the  secu- 
rity, they  would  have  had  the  whole  650Z.  There  is,  however,  an 
offer  made  to  them  that  it  shall  be  lent  to  Mr.  Perry.  They  accept 
that  offer ;  the  money  would  have  been  forthcoming  and  they 
would  have  had  the  whole ;  but,  instead  of  taking  it  into  their 
hands  or  pocketing  150Z.  and  paying  back  to  Mr.  Parkinson 
the  500{.  they  take  a  check  for  the  difference.  The  500Z.  *  is  *  58 
to  remain  as  a  loan  from  them  to  Mr.  Perry,  and  that  was  a 
payment  by  the  Holls  to  Mr.  Parkinson  ;  and,  being  a  payment  to 
Mr.  Parkinson,  it  was  a  payment  to  Mr.  Perry,  who  had  given  au- 
thority to  Mr.  Parkinson,  under  the  power  of  attorney,  to  receive 
all  money  on  his  account. 

Then,  as  to  the  last  ground  on  which  the  plaintiff  relies,  I  think 
he  can  hardly  contend  seriously  that  Mr.  Parkinson  ought  to  be 
considered  as  having  been  the  attorney  of  Mr.  and  Mrs.  HoU. 
Although  they  had  no  other  attorney,  it  is  clear  that  Parkinson 
was  not  their  attorney.  It  does  not  follow,  that  if  there  is  not  an 
attorney  on  each  side,  the  attorney  who  does  act  is  the  attorney  of 
both.  It  is  clear  here  that  Mr.  Parkinson  was  acting  only  for  Mr. 
Perry,  and  that  there  is  no  ground  for  saying  that  he  was  employed 
as  the  solicitor  of  Mr.  and  Mrs.  HoU ;  and  to  go  on  to  say  that, 
when  Parkinson  was  ipse  doli  fahricaiorj  and  knew  the  iniquity 

>  See  Chitty  Contr.  (lOth  Am.  ed.)  958. 
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which  he  contemplated,  his  knowledge  of  that  should  be  the  knowl- 
edge of  the  Holls  —  would  really  be  almost  exposing  the  doc- 
trine of  notice  to  ridicule. 

But  Mr.  Craig  relied  more  strenuously,  and  with  better  reason, 
on  the  ground  of  negligence,  and  if  there  had  been  gross  negli- 
gence on  the  part  of  the  Holls,  so  that,  upon  their  suspicions  being 
awakened,  by  reasonable  inquiry  they  might  have  saved  themselves 
from  the  fraud  that  was  attempted  to  be  practised,  they  would  not 
be  entitled  to  a  decree  in  their  favour.  But  I  can  see  no  negli- 
gence. Mr.  Craig  says,  "  Why  did  not  they  demand  a  sight  of 
the  power  of  attorney  ?  "  The  answer  is,  that  the  affairs  of  life 
could  not  go  on  without  reasonable  confidence.  If  the  Holls 
unreasonably  gave  confidence  to  Parkinson,  of  course  they  must  suf- 
fer ;  but  I  think  that  they  cannot  be  accused  of  having  unrea- 
*  64  sonably  *  trusted  Parkinson,  who  told  them,  and  told  them 
truly,  that  he  was  the  agent  of  this  respectable  gentleman  at 
Panama ;  that  he  had  charge  of  all  his  affairs ;  that  Mr.  Perry 
was  his  client,  and  wished  to  borrow  the  money ;  that  he  would 
pay  bl.  per  cent,  and  that  this  was  a  favourable  investment.  I 
cannot  see  that  Mr.  and  Mrs.  HoU  were  at  all  to  be  blamed  for 
giving  credit  to  that  representation  which,  so  far,  was  true,  al- 
though there  was  in  contemplation  an  enormous  fraud  in  misap- 
plying the  money.  There  was  a  regular  deposit ;  there  was  the 
memorandum  made,  and  from  time  to  time  the  interest  was  regu- 
larly paid.  I  do  not  see,  therefore,  that  there  was  any  unreason- 
able confidence  reposed  by  them  in  Parkinson ;  but  there  was 
confidence  reposed  in  Parkinson  by  Mr.  Perry ;  and  I  think  that, 
although  both  parties  are  innocent,  one  is,  generally  speaking,  not 
sorry  to  see  that  the  loss  has  fallen  on  that  innocent  party  who 
employed  and  authorized  the  fraudulent  person,  and  thereby  was 
remotely  the  cause  of  the  fraud  being  committed. 

For  these  reasons  I  think  that  the  appeal  must  be  dismissed  with 
costs.  As  to  Kennedy  v.  Qreen^  (a)  I  entirely  assent  to  the  law 
there  laid  down ;  but  I  think  it  in  entire  harmony  with  that  case 
to  say,  that  here  there  has  not  been  such  negligence  on  the  part  of 
Mr.  and  Mrs.  HoU  as  ought  to  deprive  them  of  the  benefit  of  their 
security. 

(a)  8  M7I.  &  E.  699  [Kerr  F.  &  M.  (1st  Am.  ed.)  261]. 
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I860.    May  2,  26.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Jubticbs. 

A  testator  bequeathed  a  legacy'  upon  trast  for  his  widow  for  life,  and  after  her 
death  upon  trust  for  A.  and  B.  in  equal  shares.  "  And  in  case  of  the  death 
of  either  of  them  in  the  lifetime  of  my  said  wife,  then  upon  trust  to  pay  the 
whole  of  the  said  trust  fund  unto  the  surviTor  of  them  the  said  A.  and  B., 
his  executors,  administrators,  or  assigns. ^^  A  died  in  the  lifetime  of  the 
widow :  Held,  that  upon  his  death  B.  acquired  an  indefeasible  nested  interest 
in  the  whole  fund.' 

Scurfidd  ▼.  Howes,  3  B^o.  C.  C.  90,  approT^. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
on  a  special  case. 

Edward  Prichard,  the  elder,  by  his  will  dated  the  8d  of  June, 
1851,  directed  his  executors  to  invest  his  personal  estate,  after 
payment  of  his  debts,  Ac,  upon  the  trusts  therein  expressed.  The 
will  then  declared  the  trusts  of  a  sum  of  5000/.  m  the  following 
terms:  — 

"  As  to  the  sum  of  5000Z.  sterling,  or  the  stocks,  funds,  or 
securities,  upon  which  the  same  shall  be  from  time  to  time  invested, 
upon  trust  to  pay  the  dividends,  interest,  and  produce  thereof  unto 
my  said  wife  for  and  during  the  term  of  her  natural  life,  to  and 
for  her  own  absolute  use  and  benefit,  and  from  and  after  her  decease 
upon  trust  to  pay,  transfer,  and  assign  the  said  trust  sum  of  5000/., 
or  the  stocks,  funds,  or  securities  upon  which  the  same  shall  be 
invested,  between  my  said  son  Edward  Prichard  and  my  said 
grandson  Arthur  White  in  equal  shares  and  proportions,  and  in 
case  of  the  death  of  either  of  them  in  the  lifetime  of  my  said  wife, 
then  upon  trust  to  pay  the  whole  of  the  said  trust  fund  of  5000/. 
and  interest  as  aforesaid  unto  the  survivor  of  them,  the  said 
Edward  Prichard  and  Arthur  White,  his  executors,  administrators, 
or  assigns." 

The  testator  died  soon  after  making  his  will ;  his  son  Edward 
Prichard  died  in  1856,  leaving  a  will.    The  testator's  widow  and 

>  See  1  Jarman  Wills  (3d  Eng.  ed.),  785-787;  Marriott  v.  AbeU,  L.  B.  7 
£q.  478. 
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Arthur  White,  his  grandson,  were  still  alive.    Upon  the  death  of 

Edward  Prichard,  the  question  arose,  whether  Arthur  White,  the 

grandson,  was  entitled  to  a  vested  and  indefeasible  interest  in 

•66    the  *  funds  representing  the  5000Z.,  subject  to  the  life-inter^ 

est  of  the  testator's  widow. 

A  special  case  was  accordingly  filed  which  stated  the  above 
facts,  and  that  Arthur  White  (the  plaintiff  in  the  special  case)  had, 
with  the  concurrence  of  the  widow,  requested  the  testator's  execu- 
tors to  sell  the  funds  representing  the  5000/.,  and  out  of  the 
proceeds  to  purchase  for  the  widow  a  life  annuity  of  an  amount 
equal  to  the  income  of  those  funds,  and  to  pay  the  residue  of  the 
purchase-money  to  the  plaintiff.  The  questions  asked  were,  first, 
whether  the  plaintiQ*  was  entitled  to  a  vested  and  indefeasible 
interest  in  the  entirety  of  the  funds,  subject  to  the  widow's  life- 
interest  ;  and,  secondly,  whether  the  executors  would  be  justified 
in  carrying  into  execution  the  above  proposal  or  arrangement  for 
the  sale  of  the  funds. 

The  Master  of  the  Rolls  having  answered  these  questions  in  the 
negative  Arthur  White  appealed. 

Mr.  Pecky  for  the  appellant.  —  The  grandson  claims  an  absolute 
title  to  the  whole  fund,  subject  to  the  life-interest  of  the  widow. 

[The  Lobd  Justice  Turner.  —  Can  we  decide  who  is  entitled  to 
the  fund  in  reversion  ?  Does  the  Act  13  &  14  Vict.  c.  85,  enable 
the  Court  to  determine  future  rights  ?] 

The  widow  has  agreed  to  concur  with  the  plaintiff  in  disposing  of 
the  fund  and  having  a  life  annuity  bought  for  her  with  part  of  the 
proceeds,  leaving  him  to  receive  the  rest ;  so  that  the  question  in 
fact  is,  whether  the  plaintiff  and  the  widow  together  can  call  upon 
the  trustee  for  a  transfer  of  the  fund. 

[Their  Lordships  upon  this  stated  their  opinion  to  be,  that  they 
could  determine  the  questions.] 

I  contend,  then,  that  the  limitation  over  to  the  grandson 

*  57    took  effect  on  the  death  of  the  son,  and  *  that  there  is  nothing 

to  divest  his  interest.    "  Survivor "  properly  means    the 

longer  liver  of  the  two,  and  "  either  "  is  not  opposed  to  "  other," 
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but  to  "  BurTivor."  Seurfield  v.  Sawes  (a)  is  almost  identical  with 
the  present  case,  and  is  directly  in  the  appellant's  favour.  The 
words  here  are  even  more  favourable  to  the  plaintiff,  for  the  gift 
over  there  was  simply  to  "  the  survivor,"  here  to  "  the  survivor  of 
them  the  said  Edward  Prichard  and  Arthur  White,"  which  shows 
more  distinctly  that  the  qualification  was  the  surviving  the  legatee, 
not  tlie  surviving  the  tenant  for  life.  It  is  suggested,  in  Mr  Jar- 
man's  Treatise  on  Wills,  (i)  that  Seurfield  v.  Howes  has  been 
overruled ;  but  the  cases  he  refers  to  do  not  bear  out  this  position, 
and  in  none  of  them  was  that  case  cited.  In  Roper  on  Leg- 
acies, («)  it  is  treated  as  good  law,  and  all  the  cases  are  consid- 
ered reconcilable.  AntrobuB  v.  Hodgson  ((2)  is  in  our  favour. 
Browne  v.  Lord  Kenyon  (e)  is  distinguishable,  for  the  language 
there  used  was  sufficient  to  show  that  the  death  of  the  tenant  for 
life  was  the  period  of  survivorship  referred  to. 

Mr.  Follett  and  Mr.  T.  Hughes^  for  the  executors  of  Edward 
Prichard.  — The  general  rule  established  by  the  cases  is,  that  sur- 
vivorship is  to  be  referred  to  the  period  of  distribution,  where  dis- 
tribution is  postponed  to  a  period  subsequent  to  the  death  of  the 
testator.  If  a  fund  is  given  to  A.  for  life,  remainder  to  ^^  B.  and 
C,  or  the  survivor  of  them,"  the  authorities  show  that  this  means 
to  ^^  B.  and  C,  or  such  one  of  them  as  shall  survive  the  tenant  for 
life."  The  difference  between  this  and  a  gift  to  A.  for  life, 
remainder  to  B.  and  C,  with  a  direction  that  in  case  *  of  the  *  58 
death  of  one  of  them,  the  whole  fund  shall  go  to  the  survivor, 
is  merely  verbal.  "  Survivor,"  therefore,  is  to  be  construed  as 
meaning  '^  one  who  survives  the  widow,"  and  the  result  is,  that  if 
one  dies  in  the  lifetime  of  the  widow  and  the  other  survives  her, 
the  survivor  takes  the  whole  fund ;  but  if  both  die  in  the  widow's 
lifetime,  the  original  gift  in  moieties  remains,  the  event  on  which 
the  share  of  the  one  first  dying  was  to  be  divested  never  having 
happened.    Harrison  v.  Foreman,  (jg') 

[  The  Lobd  Justice  Tubneb.  —  Has  the  rule  in  Cripps  v.  WaJr 
cott  (Ji)  ever  been  applied  to  a  case  like  the  present,  where  there  is 

(a)  8  Bro.  C.  C.  90.  (e)  3  Madd.  410. 

(6)  Vol.  1.  p.  706,  2d  ed.  (jg)  6  Ves.  207. 

(c)  Vol,  1,  p.  585,  White's  ed.  (h)  4  Madd.  15. 

(d)  16  Sim.  450. 
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no  difficulty  in  referring  the  surviyorship  to  the  death  of  the  leg- 
atee who  first  dies  ?  ] 

It  is  difficult  to  lay  down  any  tangible  distinction  between  that 
case  and  this,  (a)  In  Scurfield  y.  HoweBy  (5)  which  is  relied  oa 
by  the  plaintiff,  the  present  question  was  not  mooted,  the  argument 
turned  on  the  question,  whether  the  gift  had  not  altogether  failed 
by  the  death  of  both  legatees  in  the  lifetime  of  the  tenant  for  life. 
Wagstaff  y.  Orosby  (c)  is  in  our  fayour,  and  Page  v.  May  ((i)  is 
undistinguishable  from  the  present  case.  The  natural  period  of 
suryiyorship  is  the  death  of  the  tenant  for  life,  it  being  a  forced 
and  unnatural  construction  to  suppose  a  testator  to  proyide  for 
suryiyorship  among  legatees  who  died  before  the  period  of  distri- 
bution. Browne  y.  Lord  Kenyon  (e)  is  yery  similar  to  the  present 
case. 

[The  Lord  Justice  Turner.  —  What  do  you  say  to  the  words 
^'  his  executors,  administrators  or  assigns  "  in  the  present  case  ?  ] 

They  are  not  substitutionary,  but  only  a  superfluous  ex- 
*  59  pression  of  intention  that  the  suryiyor  *  should  take  an  abso- 
lute interest.  In  Page  y.  May^  the  expression  '^  or  their 
representatiyes "  was  used,  which  might  with  more  reason  haye 
been  considered  substitutionary. .  Antrobvs  y.  Hodgson  (^)  is  not 
against  us ;  the  gift  there  was  a  contingent  gift  to  the  suryiyor. 
The  cases  referred  to  in  Mr.  Jarman's  note  to  Scurfield  y.  Howe$ 
all  support  the  yiew  that  the  period  of  distribution  is  the  period 
for  ascertaining  suryiyorship. 

Mr.  Pecky  in  reply.  —  What  I  contend  for  is  not  opposed  to  the 
general  .rule  on  which  the  respondents  rely,  the  present  case  being 
wholly  distinct  in  its  nature  from  the  class  of  cases  in  which  that 
rule  has  been  applied.  If  a  fund  is  giyen  to  A.  for  life,  remainder 
to  B.  and  C.  or  the  suryiyor  of  them,  "  suryiyor "  may  naturally 
be  interpreted  to  refer  to  suryiying  tlie  tepant  for  life.     But  if  on 

(a)  See  Crowder  o.  Stone,  3  Buss.  217  (the  marginal  note  is  incorrect  on 
this  point) ;  Bright  v.  Bowe,  3  Myl.  &  E.  316 ;  Ive  o.  King,  16  Jar.  489. 
(6)  3  Bro.  C.  C.  90.  («)  3  Madd.  410. 

(c)  2  ColL  746.  Ig)  16  Sim.  450. 

(d)  24  Beav.  323. 
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the  death  of  one  of  a  set  of  legatees  his  share  is  given  over  to  the 
BoiriTors  of  them,  it  is  a  forced  construction  to  hold  that  ^'  survi- 
Yors  "  means  any  thing  else  than  those  of  the  legatees  who  survive 
the  one  so  dying.  In  Page  v.  May^  which  is  cited  against  us,  this 
point  did  not  call  for  decision,  the  claimant  being  the  represen- 
tative of  the  three  legatees  none  of  whom  survived  the  tenant  for 
life,  and  the  only  question  was  whether  the  gift  to  them  had  abso- 
lutely failed.  In  Harrison  v.  Foreman^  the  words  "  living  at  his 
decease  "  made  the  matter  plain.  Browne  v.  Lord  Kenyon  turned 
on  the  words  ^^  if  he  be  then  dead." 

Judgment  reserved. 

May  26. 

The  Lord  Chancellor,  after  stating  the  clause  in  the  will,  pro- 
ceeded as  follows :  — 

The  testator  having  died  soon  after  making  his  will,  *  his  *  60 
son  Edward  Prichard  having  died  in  1856,  and  his  widow 
and  Arthur  White,  his  grandson,  being  still  alive,  the  question 
arises  upon  the  construction  of  this  clause  of  the  will,  whether 
Arthur  White,  the  grandson,  is  entitled  to  a  vested  and  inde- 
feasible interest  in  the  funds  now  representing  the  said  sum  of 
5000Z.  subject  to  the  life-interest  of  the  testator's  widow  therein. 

I  am  of  opinion  that  this  question  ought  to  be  answered  in  the 
af&rmative. 

According  to  the  grammatical  and  natural  meaning  of  the  lan- 
guage of  the  will,  such  I  think  must  be  taken  to  have  been  the 
intention  of  the  testator.  In  case  either  the  son  or  grandson 
should  die  in  the  lifetime  of  the  widow,  the  whole  sum  of  50002. 
was  to  go  to  the  survivor  of  the  son  and  grandson,  his  executors, 
administrators,  or  assigns.  The  survivorship  was  that  of  the  son 
surviving  the  grandson,  or  the  grandson  surviving  the  son.  The 
ultimate  disposition  of  the  fund  was  to  be  determined  on  the  death 
of  the  son  or  grandson  in  the  lifetime  of  the  widow,  without  any 
consideration  as  to  either  of  them  surviving  the  widow. 

According  to  the  contrary  construction  contended  for,  it  is 
admitted  that  if  the  grandson  should  survive  the  widow  he  would 
be  entitled  to  the  whole  ;  but  the  son  and  grandson  are  supposed  to 
have  taken  a  vested  interest  in  a  moiety  of  the  50002.  liable  to  be 
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divested  only  on  the  doable  contingency  of  one  of  them  dying  in 
the  lifetime  of  the  widow,  and  the  other  sarviving  her.  I  cannot 
think  that  the  testator  had  any  notion  that  the  personal  represen- 
tatives of  the  predeceasing  son  or  grandson  could  have  any  in- 
terest in  the  fund.  It  is  allowed  that  the  whole  was  to  go  to  the 
son  or  grandson  if  he  survived  the  widow,  and  it  would  seem 

*  61    strange  that  the  *  representatives  of  the  predeceasing  son  or 

grandson,  who  could  make  no  claim  if  the  survivor  of  the 
two  should  survive  the  widow,  should  be  entitled  to  a  moiety  if 
both  died  in  the  widow's  lifetime.  In  the 'absence  of  any  words 
expressly  to  denote  such  an  intention,  I  think  (irrespective  of  the 
authorities)  that  in  the  event  that  has  happened  the  same  effect  is 
to  be  given  to  this  clause  as  if  the  grandson  alone  had  been  named 
as  legatee  after  the  death  of  the  widow. 

Referring  to  the  authorities  relied  upon  by  Mr.  Follett  in  his 
able  argument  I  think  the  only  principle  established  by  them  is, 
that  a  gift  once  vested  shall  not  be  divested  except  on  the  happen- 
ing  of  the  precise  event  or  events,  upon  the  happening  of  which  the 
substituted  gift  was  made  by  the  testator  to  depend.  Here  the 
defendants,  to  apply  this  principle,  must  show  that  the  divesting  of 
the  gift  of  the  moiety  of  the  50002.  to  the  son  was  only  to  take 
place  on  the  grandson  surviving  the  widow.  This  seems  to  me  to 
be  contrary  to  the  manifest  intention  of  the  testator,  who  defines 
the  contingency  to  be  only  the  grandson  surviving  the  son,  not 
adding  the  grandson  surviving  the  widow. 

The  strongest  case  in  favour  of  the  respondents  seems  to  be  that 
of  Browne  v.  Lord  Kenyon.  (a)  Bequest  from  and  after  the  death 
of  the  survivor  of  two  tenants  for  life,  upon  trust  to  pay  lOOOZ.  to 
Sir  John  Chetwoode,  ^^  but  if  he  be  then  dead,  then  to  pay  the.  said 
lOOOZ.  to  his  two  brothers,  Charles  and  Philip,  in  equal  shares,  or 
the  whole  to  the  survivor  of  them."  Charles  and  Philip  as  well  as 
Sir  John  died  before  the  surviving  tenant  for  life  (a  lady),  and  it 
was  held  that,  there  being  no  person  at  her  decease  answer- 

•  62   ing  the  description  of  "  the  survivor,"  •  the  estates  of  Charles 

and  Philip  took  equally  ;  upon  the  ground  that  the  event  had 
not  happened,  upon  the  happening  of  which  the  gift  was  to  be 
divested.  But  there  the  will  contained  expressions  clearly  indicat- 
ing that  the  date  at  which  the  testatrix  meant  the  survivorship  to 
be  ascertained,  was  that  of  the  death  of  the  last  tenant  for  life. 

(a)  3  Madd.  410. 
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So,  in  Belk  v.  Slacks  (a)  the  bequest  was  upon  trust  for  A.  for 
life,  and  after  the  decease  of  A.  and  B.  the  same  fund  was  given 
to  0.  and  D.,  to  be  equally  divided  between  them  "  or  to  the  survi- 
vor or  survivors  of  them." 

In  Harrison  v.  Foreman,  (6)  the  substituted  gift  is  in  express 
terms  "  to  the  survivor  living  at  the  decease  of"  the  tenant  for 
life.  There  being  no  such  survivor,  the  prior  gift  was  held  not  to 
have  been  divested. 

While  there  does  not  seem  to  be  any  authority  standing  in  the 
way  of  the  construction  for  which  the  appellant  contends,  Scurfidd 
V.  Howes,  (c)  an  authority  entitled  to  great  respect,  is  directly  in 
his  favour.  There  the  testator  bequeathed  5001.  to  A.  for  life,  and 
after  her  decease  to  her  two  children,  share  and  share  alike  ;  but 
if  either  of  them  should  die  before  the  decease  of  their  mother,  the 
whole  to  the  survivor.  Both  died  in  the  mother's  lifetime,  and  it 
was  held  that  the  whole  sum  of  500Z.  belonged  to  the  representa- 
tives of  the  survivor.  This  was  the  solemn  decision  of  a  very  con- 
siderable Judge,  Lord  Alvanlet,  when  Master  of  the  Rolls.  For 
the  assertion  that  it  has  been  overruled  there  seems  to  me  to  be 
no  foundation.  On  the  contrary,  it  appears  to  have  been 
*  followed  in  several  subsequent  cases  cited  by  the  appellant's  *  68 
counsel. 

For  these  reasons  I  feel  bound,  however  reluctantly,  to  differ 
from  his  Honor  the  Master  of  the  Bolls  on  the  construction  of  this 
wiU. 

The  second  question  submitted  to  us  is  a  mere  corollary  to  the 
first,  and  the  answer  must  be  ^'  that  the  defendants  (the  trustees), 
with  the  concurrence  of  Mary  Prichard  the  widow,  will  be  justified 
in  carrying  into  execution  the  arrangement  for  the  sale  of  the  said 
capital  sum  in  the  manner  stated." 

I  think  there  should  be  no  costs  of  the  appeal  except  of  the 
executors,  which  will  come  out  of  the  residue. 

• 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 

The  Lord  Justice  Turner.  —  I  am  entirely  of  the  same  opin- 
ion. The  case  was  very  cleverly  put  in  argument  by  Mr.  Follett^ 
on  the  part  of  the  respondents.  He  said,  as  \  understood  his  argu- 
ment, that,  in  the  case  of  a  bequest  to  A.  for  life,  and  after  his 

(a)  1  Keen,  288.  (6)  6  Ves,  207.  (c)  8  Bro.  C.  C.  90. 
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death  to  B.  and  C.  or  the  surviyor  of  them,  it  was  settled  by  the 
authorities  that  the  suryivorship  was  to  be  referred  to  the  period 
of  distribution,  —  the  death  of  A. ;  that  the  settled  construction 
of  such  a1t)equest  was  that  it  meant  that  if  B.  or  G.  died  in  the 
lifetime  of  A.,  the  other  of  them  suryiving,  A.  was  to  take  the 
whole,  and  that  what  the  authorities  had  settled  in  that  case  being 

expressed  in  tliis  the  same  consequence  must  follow  ;  but  on 
*  64    considering  *  this  argument,  I  think  it  will  be  found  to  be 

more  ingenious  than  sound.  Where  there  is  a  bequest  to  A. 
for  life,  and  after  his  death  to  B.  and  G.  or' the  suryiyor  of  them, 
some  meaning  must  of  course  be  attached  to  the  words  ''  the  sur- 
yiyor." They  may  refer  to  any  one  of  three  eyents  —  to  one  of 
the  persons  named  suryiying  the  other,  to  one  of  them  only  sur- 
yiying  the  testator,  or  to  one  of  them  only  suryiying  the  tenant 
for  life,  and  in  the  absence  of  any  indication  to  the  contrary  they 
are  taken  to  refer  to  the  latter  eyent  as  being  the  more  probable 
one  to  haye  been  referred  to  ;  but  where,  as  in  the  present  case, 
the  bequest  is  to  A.  for  life  and  after  his  death  to  B.  and  G.,  and 
in  case  either  of  them  dies  in  the  lifetime  of  A.  the  whole  to  the 
suryiyor,  it  is  plain  that  the  words  in  their  natural  import  refer  to 
the  one  suryiying  the  other,  and  the  question  is  not  to  which  of  the 
eyents  aboye  mentioned  the  testator  intended  to  refer,  but  whether 
there  is  any  context  to  alter  the  ordinary  meaning  of  the  words 
which  he  has  used.  There  does  not  appear  to  me  to  be  any  such 
context  in  this  case,  and  I  think,'therefore,  with  all  respect  to  the 
Master  of  the  Rolls,  the  decree  must  be  altered  accordingly.  The 
case  is  more  strong  in  fayour  of  the  appellant  from  the  words, 
^^  his  executors,  administrators,  or  assigns,"  being  added  to  the 
limitation  in  fayour  of  the  suryiyor,  but  I  do  not  think  our  judg- 
ment requires  the  addition  of  that  circumstance  to  support  it,  and 
I  prefer  deciding  it  upon  the  more  general  ground.  For  the  rea- 
sons which  I  haye  giyen,  I  do  not  think  tliat  the  case  of  Scurfidd 
y.  Howes  is,  as  suggested  by  the  late  Mr.  Jarman,  at  ytynance  with 
the  other  authorities  to  which  he  has  referred. 
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1860.    May  26,  28.    Before  the  Lord  Chancellor  Lord  Camfbrix. 

Where,  in  a  suit  for  specific  performance  of  an  agreement  for  a  farming  lease, 
there  is  a  conflict  of  evidence  on  the  question  whether  the  plaintiff  has  com- 
mitted breaches  of  covenant  which  would  have  created  a  forfeiture  of  the 
lease,  if  granted,  the  Court  will  decree  specific  performance,  directing  the 
lease  to  be  ante-dated,  so  as  to  enable  the  defendant  to  try  the  question  at 
law.'  But  such  a  decree  will  not  be  made  unless  the  conflict  of  evidence 
leaves  it  in  doubt  whether  there  has  been  any  breach  which  would  render  it 
proper  to  refuse  specific  performance.  A  breach  for  that  purpose  must  be 
serious  and  wilful.    Import  of  a  covenant  to  farm  on  the  four-course  system. 

This  was  an  appeal  from  the  decree  of  Vice-Chancellor  Stuart, 
dated  the  28th  February,  1860,  for  the  specific  performance  on  the 
part  of  the  defendant,  Sarah  Lay,  of  an  agreement  to  grant  a  lease 
of  a  farm  to  the  plaintifi*. 

The  agreement  was  in  the  following  terms :  — 

^^  Memorandum  of  an  agreement  made  the  3d  of  October, 
1855,  between  Sarah  La^,  of  Wakes  Colne,  in  the  county  of 
Essex,  widow,  of  the  one  part,  and  Alfred  Rankin,  of  Park 
Hall,  Gosfield,  in  the  said  county,  gentleman,  of  the  other 
part. 

^'  The  said  Sarah  Lay  agrees  to  let,  and  the  said  Alfred  Rankin 
to  hire,  from  the  29th  day  of  September  last,  the  messuage,  farm, 
and  lands  now  in  the  occupation  of  the  said  Sarah  Lay,  as  devisee 
for  life  thereof  under  the  will  of  her  husband,  the  late  Mr.  Robert 
Lay ;  the  term  of  years  to  be  twelve,  provided  the  said  Sarah  Lay 
shall  so  long  live,  and  provided  no  forfeiture  of  the  copyholds  be 
incurred ;  the  rent  to  be  220Z.  peV  annum,  payable  half-yearly, 
'  subject  to  j;he  following  reduction,  that  is  to  say,  the  rent  to  be 
2101.  per  annum  in  case  the  average  price  of  wheat  for  the  preced- 
ing year  shall  have  been  142.  per  load  at  Colchester  market,  and  a 
reduction  to  200Z.  per  annum  if  such  average  shall  have  been  under 
12/.  a  load.     The  repairs  to  be  done  by  the  tenant,  the  landlady 

'  See  Pain  v.  Coombs,  1  De  6.  &  J.  84,  and  cases  in  note  (1)  to  this  point; 
2  Dart  V.  &  P.  (4th  Eng.  ed.)  999 ;  Fry  Specif.  Perfm.  (2d  Am.  ed.)  384, 
646,646.  •         . 
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finding  rough  materials.    With  regard  to  repairs  now  wanted, 

*  66    it  is  understood  between  *  the  parties  that  the  said  Sarah 

Lay  shall,  at  her  option,  either  do  the  same  forthwith,  or  allow 
the  said  Alfred  Rankin  such  a  suni  of  money  as  shall  be  agreed  on 
by  the  parties  about  to  value  on  behalf  of  the  landlord  and  tenant. 
The  said  Alfred  Rankin  to  reside  in  the  farm-house,  and  to  farm 
the  lands  in  a  good  and  husbandlike  manner  on  the  four-course 
system,  and  not  to  break  up  any  pasture  ;  and  with  regard  to  the 
pasture  land  hereby  let,  it  is  understood  that  the  same  is  so  let 
subject  to  any  existing  conmion  rights.  The  said  Alfred  Rankin 
to  consume  all  hay,  straw,  and  clover  and  green  crops  on  the  said 
premises,  and  to  spread  the  manure  arising  therefrom  on  such  por- 
tion of  the  land  as  most  requires  it  4  nevertheless,  it  is  understood 
that  the  said  Alfred  Rankin  may  sell  off  part  of  the  hay,  provided 
the  value  thereof  be  expended  in  the  purchase  of  oil  cake  or  other 
food  to  be  fed  out  by  cattle  on  the  premises,  or  in  the  purchase  of 
artificial  manure  of  like  value.  And  it  is  mutually  understood 
that,  on  the  termination  of  the  tenancy,  a  valuation  shall  be  made 
between  the  parties  hereto,  or  their  representatives,  in  the  same 
manner  as  at  the  commencement  thereof.  The  tenant  not  to  cut 
down  or  injure  any  timber  or  other  trees,  but  to  be  allowed  to  lop 
and  top  the  pollards  in  the  customaiy  manner.  The  tenant  to  be 
at  liberty  to  kill  game.  The  said  Sarah  Lay  to  have  a  right  of  en- 
try at  all  reasonable  times,  and  for  any  reasonable  purpose.  Each 
of  the  parties  agree,  at  the  request  of  the  other,  to  execute  any 
document  that  can  be  reasonably  required  for  giving  greater  effect 
to  these  presents.  Witness  the  hands  of  the  respective  parties  the 
day  and  year  first  above  written. 

"  Sarah  Lay, 

"  Alfred  Rankin." 

In  pursuance  of  this  agreement  the  plaintiff  forthwith  entered 
upon  the  farm,  and  had  ever  since  continued  in  the  occupation  and 
possession  of  it. 

*  67        *  On  the  20th  December,  1869,  the  defendant  Sarah  Lay, 

in  the  names  of  herself  and  of  a  mortgagee  of  the  farm,  who 

was  also  a  defendant,  caused  the  plaintiff  to  be  served  with  a  notice 

to  quit,  on  the  alleged  ground  of  the  plaintiff  not  farming  the  lands 

in  accordance  with  the  terms  of  the  agreement,  and  on  the  26th  of 
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December,  1859,  the  defendant  and  her  mortgagee  commenced  an 
action  of  ejectment  against  the  plaintiff. 

Subsequently  to  the  service  upon  Rankin  of  the  notice  to  quit, 
two  half-years'  rent  became  due,  which  was  tendered  by  Rankin  to 
and  accepted  by  Sarah  Lay,  and  for  which  she  gave,  through  her 
agent,  a  receipt  in  the  following  form :  — 

"  Braintree,  Nov.  7, 1859. 
''  Received  of  A.  Rankin,  Esq.,  921.  14ts.  Id.  for  balance  of  his 
rent  due  to  Mrs.  Lay  at  Michaelmas  last  (without  prejudice  to  any 
question  between  them  as  to  notice  to  quit  and  mode  of  farming). 

'*  E.  G.  Craig." 

The  plaintiff  then  filed  the  bill  in  this  suit  against  Sarah  Lay 
and  the  mortgagee,  alleging  that  the  statement  contained  in  the 
notice  to  quit  was  false ;  that  the  premises  comprised  in  the  agree- 
ment were,  when  the  plaintiff  entered,  in  a  very  bad  condition ; 
that  the  plaintiff,  on  the  faith  of  the  agreement,  had  laid  out  large 
sums  upon  the  farm  in  repairs  and  improvements ;  and  that  the 
plaintiff  had  ascertained  from  the  mortgagee  that  he  claimed  to  be 
entitled  to  the  legal  estate,  and  not  to  be  bound  by  the  agreement 
between  the  mortgagor  and  the  plaintiff,  but  to  be  entitled  to  the 
possession  of  the  farm  and  premises  notwithstanding  that  agree- 
ment. 

The  bill  prayed  that  the  defendant  Sarah  Lay  might  *  be  *  68 
decreed  specifically  to  perform  the  agreement ;  and  to  exe- 
cute to  the  plaintiff  a  lease  of  the  premises  comprised  therein  in 
conformity  with  the  agreement ;  that  the  mortgagee  might,  if  nec- 
essary, be  ordered  to  concur  in  the  execution  of  the  lease ;  or,  if 
the  Court  should  be  of  opinion  that  the  mortgagee  was  not  bound 
to  concur  in  the  lease,  then  that  the  mortgagor  might  redeem  the 
mortgage,  or  that  the  plaintiff  might  be  at  liberty  to  redeem  it ; 
and,  finally,  for  an  injunction  to  restrain  the  defendants  from  fur- 
ther proceeding  with  the  action  of  ejectment  already  commenced 
against  the  plaintiff,  and  from  bringing  any  fresh  action  for  the 
recovery  of  the  premises. 

The  main  issue  between  the  parties  at  the  hearing  before  the 
Vice-Chancellor  was,  whether  the  plaintiff  had  or  not  neglected  to 
farm  the  premises  in  accordance  with  the  covenants  on -his  part, 
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which  would  have  been  contained  in  a  lease  granted  pursuant  to 
the  agreement,  and  thereby  incurred  a  forfeiture  of  the  lease. 

The  Vice-Chancellor,  after  hearing  numerous  affidavits  on  both 
sides  upon  this  question,  made  the  decree  appealed  against,  declar- 
ing thereby  that  the  agreement  ought  to  be  performed,  and  order- 
ing the  defendant  Sarah  Lay  to  execute  to  the  plaintiff  a  lease  of 
the  premises  comprised  in  the  agreement  for  the  term  therein 
mentioned,  such  lease  to  bear  date  the  3d  October,  1855,  the  plain- 
tiff undertaking  to  admit  in  any  action  that  might  be  brought  under 
such  lease  for  the  recovery  of  the  possession  of  the  premises  there- 
by demised,  or  upon  any  breach  or  breaches  of  any  covenant  or 
covenants  to  be  contained  in  such  lease,  that  such  lease  was  exe- 
cuted on  the  day  on  which  it  should  bear  date.    It  was  also  ordered 

thereby",  that  the  defendant,  the  mortgagee,  should  join  in 
*69    and  execute  the  lease;  that  an  injunction  should  *  issue 

restraining  the  defendants  from  further  proceeding  in  their 
action  of  ejectment,  and  that  the  defendants  should  pay  to  the 
plaintiff  his  taxed  costs  in  this  suit,  including  his  costs  of  the 
action  at  law. 

Mr.  W.  D.  Lewis  and  Mr.  T.  H.  Terrell,  for  the  plaintiff.  — 
Upon  the  question  of  breach  of  covenant,  the  evidence  adduced  in 
the  cause  is  contradictory,  and  the  Vice-Chancellor,  after  a  care- 
ful consideration  of  it,  has  decided  in  favour  of  the  plaintiff.  The 
Court  will  not  refuse  relief  by  way  of  specific  performance  unless 
breaches  of  a  gross  and  wilful  character  have  been  proved.  Parker 
V.  Taswellj  (a)  Chregory  v.  Wihon.  (6)  Where  there  is  a  conflict 
of  evidence,  whether  the  covenants  agreed  upon  have  or  not  been 
broken,  the  practice  has  been  to  direct  the  lease  to  be  antedated 
on  a  day  antecedent  to  the  alleged  breaches,  and  to  require  from 
the  plaintiff  an  undertaking  to  admit  in  any  action  that  the  lease 
was  dated  on  the  day  of  its  date.  Pain  v.  Coombs j  (c)  Lillie  v. 
Legh.  (d)  The  acceptance  by  the  defendant  Sarah  Lay  of  rent 
accrued  due  after  the  alleged  breaches  of  covenant,  although  the 
receipt  is  in  form  without  prejudice,  is  a  waiver  of  the  forfeiture 
on  the  ground  of  such  breaches.     Croft  v.  Lundey.  (e) 

(a)  2  De  G.  &  J.  659.  (d)  3  De  G.  &  J.  204. 

(6)  9  Hare,  683.  (c)  6  H.  L.  Cas.  672. 

(c)   iDeG.  &J.  34. 
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Mr.  Craig  and  Mr.  JSrskiney  for  the  defendants.  —  The  bill  was 
not  filed  till  notice  of  the  trial  of  the  action  of  ejectment  had  been 
served.  This  was  such  delay  as  to  be  a  sufficient  objection  to  a 
decree  for  specific  performance.  The  bill  also  should  aver  per- 
formance of  the  covenants  to  be  contained  in  the  lease  on  the 
plaintiff's  part.  Here  there  is  no  such  averment  in  the 
*  bill,  and  the  evidence  proves  the  contrary  to  have  been  the  *  70 
case.  It  is  not  because  there  are  slight  and  unsupported 
contradictions  of  substantial  evidence,  showing  breaches  of  cove- 
nant to  have  been  committed,  that  the  Court  will  decree  specific 
performance,  and  leave  the  lessor  to  try  the  whole  question  over 
again  at  law,  depriving  him  of  his  legal  right  to  re-enter  in  the 
mean  time.    Now  here  the  evidence  is  substantially  all  on  one  side. 

It  shows  that  the  farm  has  not  been  properly  cultivated  on  the 
four-course  system ;  that  clover  has  been  mowed  twice ;  that  farm 
produce  has  been  sold  off  the  premises  without  any  such  an 
equivalent  as  is  provided  by  the  agreement;  and  that  the  farm 
has  been  allowed  to  be  altogether  out  of  repair.  These  are  sub- 
stantial and  fatal  breaches  of  covenant,  and  the  Court  never  gives 
relief  by  decreeing  specific  performance  of  an  agreement  for  a 
lease,  where  there  has  been  a  breach  of  the  covenants  which  would 
be  contained  in  the  lease.  Nunn  v.  7}ruscottj{^a)  Reynolds  v. 
Pitt^  (&)  ERll  V.  Barclay^  ((?)  Oreen  v.  Bridges^  (d)  Gregory  v. 
Wilsonj  (e)  Lewis  v.  Bond,  (^g)  Bracebridge  v.  Buckley^  (K)  Flint 
V.  Brandon^  (t)  Jtayner  v.  Stone,  (i)  The  rent  was  paid  and 
accepted  without  prejudice  to  any  question,  and  is  not  therefore  a 
waiver  of  a  forfeiture  for  breaches  of  continuing  covenants.  Blyth 
V.  Dennetty  (J)  Price  v,  Worwood.  (wi) 

Mr.  Lewis  was  not  called  upon  to  reply. 

The  Lord  Chancellor. —  This  case  has  been  most  ably 
argued  on  the  part  of  *  the  appellants  by  Mr.  Craig  and  Mr.    *  71 
Erskine.     But  after  having  heard  both  those  learned  gentle- 

(a)  S  De  6.  ft  Sm.  304.  (h)  2  Price,  200. 

(6)  19  Ve«.  134.  '          (i)  8  Vea.  159. 

(c)  16  Ves.  402.  {k)  2  Eden,  128. 

(d)  4  Sim.  96.  (/)  13  C.  B.  178. 


(0  9  Hare,  683.  (m)  4  H.  &  N.  512. 

(^)  18BeaY.85. 
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men,  I  am  bound  to  say,  that  I  think  the  decree  ought  to  be 
affirmed. 

Now,  the  first  objection  to  the  application  for  specific  perform- 
ance was  made  upon  the  ground  of  delay.  I  agree  that,  if  there 
hadr  been  unreasonable  delay  in  asking  for  specific  performance, 
that  would  be  a  sufficient  ground  for  refusing  it.  But  can  it  be 
said  that  there  was  any  unreasonable  delay  here?  The  parties 
were  going  on  for  a  considerable  time  without  any  serious  difier- 
ence,  and  both  parties  seemed  disposed  to  go  on  without  either  of 
them  asking  that  the  lease  should  be  executed.  It  very  often  hap- 
pens, that  there  is  an  agreement  for  a  lease  for  a  certain  time,  but 
that  no  lease  is  executed,  the  parties  going  on  during  the  term 
merely  upon  the  agreement.  That  seems  to  have  been  the  inten- 
tion of  both  sides  here  for  a  considerable  time  ;  and  I  cannot  see, 
that,  until  the  ejectment  was  brought  which  rendered  it  indispen- 
sably necessary  that  the  plaintifi*  should  come  and  ask  for  specific 
performance,  any  delay  had  occurred  which  should  debar  him  of 
the  right  to  specific  performance.  Although  he  did  not  imme- 
diately file  his  bill  for  specific  performance,  he  filed  it  in  quite 
sufficient  time  to  prevent  the  action  of  ejectment  having  any  oper- 
ation, if  it  was  improperly  brought.  I  do  not  think,  therefore, 
that  there  has  been  laches  on  his  part,  which  would  prevent  him 
from  having  any  remedy  which  he  would  be  otherwise  entitled 
to.i 

Now,  it  is  admitted  that  he  is  entitled  to  a  specific  performance 
unless  there  have  been  breaches  of  the  covenants  on  his  part, 
which  would  have  worked  a  forfeiture  of  the  lease  if  granted.  If 
such  breaches  were  made  out,  they  would  be  an  answer  to  the  bill, 
and  would  entitle  the  defendants  to  a  reversal  of  the  decree 
*  72  which  has  been  *  pronounced.  I  think  that  the  cases  of 
Gregory  v.  Wilson  (a)  and  Letvis  v.  Bond  (i)  are  well  de- 
cided, and  I  mean  entirely  to  be  bound  by  the  doctrine  there  laid 
down.  If  there  has  been  a  breach  of  the  agreement,  that  is  to  say, 
if  there  has  been  what  would  have  amounted  to  such  a  breach  of 
any  covenant,  which  ought  to  have  been  introduced  into  the  lease 
(had  it  been  granted)  as  would  have  worked  a  forfeiture,  and  that 
is  clearly  made  out,  then  that  is  an  answer  to  the  bill,  and  specific 

(a)  9  Hare,  683.  (6)  18  Beav.  85. 

*  See  Fry  Specif.  Perfm.  (2d  Am.  ed.)  424,  §  733  et  seq. 
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performance  should  not  be  decreed.^  Bat  if  that  is  not  made  out, 
then  I  think  the  proper  course  to  be  adopted  is  that  which  was 
adopted  in  the  two  cases  that  have  been  referred  to,  of  Pain  v. 
Coombs  (a)  and  LUlie  t.  Leghy  (6)  which  is  to  decree  specific  per- 
formance, and  to  direct  that  the  lease  should  bear  date  at  the  date 
of  the  agreement,  giving  the  landlord  the  opportunity,  if  he  thinks 
fit,  of  bringing  an  action  of  covenant  upon  the  lease,  or  bringing 
an  ejectment  for  the  forfeiture,  and  so  of  recovering  possession  of 
the  premises.  The  same  Judge  who  decided  the  case  of  Gregory 
V.  Wilson  ((?)  concurred  in  the  decision  of  Fain  v.  Coombs ;  (a) 
and  what  is  there  laid  down  to  have  been  decided  is,  that,  there 
being  a  conflict  of  evidence  upon  the  question  whether  the  cov- 
enants agreed  for  had  not  been  already  broken,  the  proper  decree 
was  to  direct  the  lease  to  be  dated  at  a  time  antecedent  to  the 
alleged  breach,  and  to  require  from  the  plaintifi*  an  undertaking 
to  agree  in  any  action  that  the  lease  was  executed  on  that  day. 

We  must,  however,  be  cautious  in  putting  a  proper  construction 
upon  the  expression  "  conflict  of  evidence ; "  for  evidence, 
merely  contradictory,  would  be  no  sufficient  *  ground  for  a  *  73 
decree  for  specific  performance,  unless  the  contradiction  is 
such  as  to  leave  it  in  doubt  whether  there  has  been  such  a  breach 
of  covenant  as  to  render  it  expedient  and  proper  to  refuse  specific 
performance  upon  that  ground. 

In  the  present  case  there  is  not  only  contradictory  evidence,  but 
there  is  a  conflict  of  evidence  within  that  meaning  of  the  word ; 
for  I  must  say  that,  upon  this  evidence,  I  am  not  satisfied  that 
there  has  been  a  breach  of  the  covenants  which  would  have  worked 
a  forfeiture  of  the  lease,  and  would  have  entitled  the  landlord  to 
maintain  an  action  for  a  breach  of  the  covenants,  and  so,  as  upon 
forfeiture,  to  recover  possession  of  the  premises.  The  inclination 
of  my  mind  at  present  is  on  the  other  side.  It  is  not  every  breach 
that  will  be  sufficient;  it  must  be  a  serious,  wilful,  deliberate 
breach,  which  would  work  a  forfeiture,  and  would  render  the  lease 
void.  Now,  with  regard  to  the  difierent  breaches  of  covenant 
alleged, — the  departure  from  the  four-course  system,  the  mowing 
clover  twice  in  a  year,  the  selling  the  produce  of  the  farm  off  the 
premises,  and  the  repairs,  —  there  is  not,  under  any  one  of  these 

(a)  1  De  6.  dk  J.  84.  (e)  9  Hare,  683. 

(6)  3  De  6.  &  J.  204. 

>  See  Fry  Specif.  Perfm.  (2d  Am.  ed.)  882,  §  640  d  seq, 
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heads,  evidence  that  at  all  satisfies  me  that  there  would  have  been 
a  forfeiture  of  the  lease,  and  that  an  action  of  ejectment  must  nec- 
essarily have  succeeded.  With  regard  to  the  four-course  system, 
any  slight  departure  from  it  would  not  necessarily  work  a  forfeiture. 
There  is  considerable  difference  of  opinion  as  to  the  four-course 
system,  and  what  constitutes  a  breach  of  that  system,  particularly 
with  regard  to  fallow ;  what  would  be  a  breach  of  the  covenant 
that  the  land  should  lie  fallow  one  year  ;  whether  a  green  crop  is 
allowed,  and  what  green  crop  is  allowed.  All  that  is  left  in  doubt. 
There  is,  indeed,  evidence  to  show  that  there  was  really  no  breach 
of  covenant  in  that  respect  on  the  part  of  the  plaintiff.  There 
*  74  is  not  only  his  own  evidence,  but  the  evidence  of  *  other  per- 
sons who  say  that  the  four-course  system  was  substantially 
pursued,  and  that  the  farm  is  now  in  better  condition  than  it  was 
at  the  time  the  agreement  was  entered  into.  As  to  mowing  clover 
twice,  I  do  not  suppose  that  that  would  be  such  a  breach  of  the 
covenant  as  would  have  been  considered  a  proper  ground  for  the 
forfeiture,  or  would  have  induced  a  jury  to  find  for  the  plaintiff  in 
an  action  of  ejectment. 

Then  as  to  the  selling  part  of  the  produce  off  the  farm  without 
bringing  back  an  equivalent:  upon  that  the  evidence  is  contra- 
dictory ;  but  if  it  can  be  proved  that  the  farm  is  in  a  better  condi- 
tion than  it  was  in  at  the  time  when  the  agreement  was  entered 
into,  that  would  lead  to  the  fair  inference  that  there  had  been  no 
deterioration  of  the  farm  by  sending  out  the  produce  of  the  farm 
without  an  equivalent  being  brought  in.  As  to  the  repairs,  I  think 
it  stands  uncontradicted  that  the  repairs  of  the  farm  are  at  present 
in  an  unsatisfactory  state ;  but  it  is  asserted  on  the  part  of  the 
plaintiff,  and  sworn  to,  that  the  repairs  which  ought  to  have  been 
done  on  the  part  of  the  defendant  were  not  done,  and  he  accounts 
in  that  manner  for  the  condition  in  which  the  farm  now  is. 

Upon  the  whole,  I  think  there  is  not  by  any  means  such  a  case 
made  out  on  the  part  of  the  defendant  as  to  show  that  there  was  a 
clear  breach  of  the  covenants  that  ought  to  have  been  in  the  lease, 
so  that  a  forfeiture  would  have  been  worked  and  an  ejectment 
could  have  been  maintained. 

A  question  has  also  been  raised  with  regard  to  waiver,  which  it 

is  not  for  me  to  determine.     Not  only  was  the  rent  received,  but 

with  regard  to  part  of  the  breaches  of  the  covenant  that  are 

*  76    complained  of,  they  were  done  *  with  the  knowledge  of  tlie 
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defendant ;  and  although  she  says  that  she  complained,  that  is 
denied  on  the  ^ other  side,  and  upon  that  point  the  eyidence  is 
contradictory. 

I  think  that,  according  to  the  doctrine  laid  down  and  acted  upon 
in  Pain  v.  Coombs^  (a)  Vice-Chancellor  Stuart  was  fully  justified 
in  making  the  decree  which  is  under  appeal,  and  which  I  think 
ought  to  be  affirmed,  except  that  the  proceedings  in  ejectment 
should  be  stayed  without  costs.  As,  however,  the  appeal  was 
brought  not  upon  that  part  of  the  decree,  but  on  the  ground  of  spe- 
cific performance  being  decreed,  the  appellant  must  pay  all  the 
costs  of  the  appeal. 


CARNE  V.  LONG. 

I860.     May  28.    Before  the  Lord  Chancellor  Lord  Campbell. 

The  Penzance  Public  Library  was  established  and  kept  on  foot  by  the  snbscrip- 
tions  of  certain  inhabitants  of  Penzance,  for  the  purpose  of  purchasing  and 
preserving  books  for  the  use  of  such  subscribers.  The  subscribers  were 
elected  by  ballot,  and  the  management  of  the  library  conducted,  according  to 
printed  rules,  by  officers  chosen  by  the  subscribers  from  amongst  themselves. 
By  one  of  these  rules  it  was  provided,  that  the  property  in  the  books  and 
every  thing  else  belonging  to  the  library  should  be  altogether  vested  in  the 
officers  for  the  time  being,  who  should  be  trustees  for  the  subscribers ;  and 
another  rule  provided  that  the  institution  should  not  be  broken  up  so  long  as 
ten  members  remained :  HM,  that  a  devise  of  freeholds  to  the  trustees  for 
the  time  being  of  the  Penzance  Public  Library,  to  hold  to  them  and  their 
successors  for  ever,  for  the  use,  benefit,  maintenance,  and  support  of  the  said 
library,  was  void,  as  tending  to  a  perpetuity.' 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart, 
declaring  valid  and  effectual  the  following  deyise  contained  in  the 
will  of  Richard  Long,  the  testator  in  the  cause,  dated  the  22d  Jan- 
uary, 1853. 

After  directing  payment  of  his  debts  and  funeral  and  tes- 
tamentary expenses  out  of  his  personal  estate,  and  *  making    *  76 
certain  specific  devises  and  bequests,  and  giving  all  his  other 
real  and  personal  estate  to  the  trustees  therein  named,  their  heirs, 

(a)  1  De  G.  &  J.  84. 

'  See  Saltonstall  v.  Sanders,  11  Allen,  462;  Beaumont  v.  Oliveira,  L.  R.  4 
Ch.  Ap.  304 ;  S.  C.  L.  R.  6  £q.  504 ;  Whicker  v.  Hume,  1  De  G.,  M.  &  G.  506, 
note  (2) ;  S.  C.  7  H.  L.  Gas.  124 ;  Thomson  v.  Shakespear,  1  De  G.,  F.  ft  J. 
399,  note  (1). 
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executors,  administrators,  and  assigns,  according  to  the  nature  and 
quality  thereof  respectively,  upon  trust  in  the  first  place  to  pay 
and  discharge  all  his  debts,  funeral,  and  testamentary  expenses, 
and  in  the  next  place  in  trust  for  the  only  use  and  benefit  of  his 
wife  for  and  during  her  natural  life,  the  will  proceeded  as  fol- 
lows :  — 

^'  And  from  and  after  the  decease  of  my  said  wife  I  give  and 
devise  all  that  my  freehold  mansion  house  and  premises  called  The 
Abbey,  situate  in  Penzance  aforesaid,  with  the  appurtenances  there- 
unto belonging,  unto  the  trustees  fqr  the  time  being  of  the  Pen- 
zance Public  Library,  to  hold  to  them  and  their  successors  for 
ever,  for  the  use,  benefit,  maintenance,  and  support  of  the  said 
library." 

« 

Upon  the  decease  of  the  testator's  widow  in  1857,  the  bill  in  the 
present  suit  was  filed  by  the  trustees  of  the  Penzance  Public 
Library,  praying  that  the  devise  in  their  favour  contained  in  the 
testator's  will  might  be  declared  good  and  valid,  and  that  all  nec- 
essary directions  might  be  given  for  vesting  the  legal  estate 
therein  in  the  plaintifis. 

The  Penzance  Public  Library,  it  appeared,  was  established  in 
1818,  by  means  of  the  voluntary  subscriptions  of  certain  inhabi- 
tants of  that  town,  its  original  members,  for  the  purpose  of  pur- 
chasing and  preserving  books  for  the  use  of  the  subscribers.  The 
members  were  eligible  by  ballot,  and  the  management  of  the 
institution  was  conducted  in  accordance  with  certain  printed  rules 
by  ofiicers  chosen  from  amongst  themselves  by  the  general  body 
of  subscribers.     Amongst  these  rules  were  the  following : — 

*  77       *  "  Rule  1.  —  Subscribers  of  one  guinea  annually,  being 
duly  elected  and  paying  one  guinea  entrance,  shall  be  ordi- 
nary members. 

'^  Rule  2.  —  Subscribers  of  ten  guineas  shall  be  ordinary  mem- 
bers for  life. 

• "  Rule  3.  —  Annual  subscribers  of  two  guineas,  and  life  sub- 
scribers of  twenty  guineas,  shall  be  also  members  of  the  com- 
mittee. 

"  Rule  7.  —  Strangers  who  have  not  resided  in  Penzance  or  its 
neighbourhood  more  than  three  months,  may  (on  the  recommenda- 
tion of  a  member  entered  in  a  book  called  the  visitors'  book)  have 
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access  to  the  library,  and  the  privilege  of  reading  the  books  there 
for  one  month  only. 

"  Rule  27.  —  The  property  in  the  books,  and  every  thing  else 
belonging  to  the  library,  shall  be  altogether  vested  in  the  officers 
for  the  time  being,  who  shall  be  trustees  for  the  subscribers ;  and 
no  member  shall  have  any  individual  right  or  property  therein,  or 
shall,  on  pretence  of  such  right,  retain  any  book,  refuse  to  pay  any 
fine,  or  break  any  of  the  rules  that  are  now  or  may  hereafter  be 
adopted. 

**  Rule  28.  —  None  of  these  laws  which  may  hereafter  be  made 
shall  be  altered,  but  at  the  annual  general  meeting ;  a  notice  of 
any  proposed  alteration  must  be  stuck  up  in  the  library  at  least 
one  month  before  such  notice. 

^'  Rule  29.  —  The  institution  shall  not  be  broken  up  as  long  as 
ten  members  remain ;  but  whenever  the  number  shall  be  reduced 
below  ten,  all  donations  shall  be  returned  to  the  donors,  or  their 
representatives,  who  may  claim  the  same ;  and  the  remaining 
books  and  other  articles  shall  be  forthwith  sold  by  public 
auction,  and  *  the  proceeds  appropriated  to  the  foundation  or  *  78 
support  of  some  scientific  institution  iii  the  town  of  Penzance, 
to  be  determined  by  a  majority  of  the  remaining  members." 

Mr.  Mdins  and  Mr.  JEddiSy  for  the  plaintiffs.  —  It  is  admitted 
that  the  society  could  not  take  the  benefit  of  this  devise  if  it  were 
a  body  in  the  nature  of  a  corporation  aggregate.  But  it  cannot  be 
so  regarded ;  nor  can  the  gift  to  it  be  considered  as  a  gift  to  a 
charity,  for  it  is  not  for  a  public  purpose.  The  gift  might  have 
been  void  if  made  for  the  benefit  of  a  public  library  belonging  to 
the  Crown.  Trustees  of  the  British  Museum  v.  White,  (a)  But 
this  library  is  not  a  public  one  in  that  sense,  for  although  any 
inhabitant  of  Penzance  might  become  a  member  by  payment  of  the 
subscription,  still  the  beneficiaries  can  be  regarded  only  as  a  limited 
class.  The  trust  here  is  not  in  the  nature  of  a  public  dedication, 
but  rather  of  a  gift  to  a  number  of  private  persons.  Liley  v* 
Sey.  (6) 

The  Lord  Chancellor.  —  Is  not  the  case  governed  by  the  late 
decision  in  Thomson  v.  Shdkespear  f  (c)     By  one  of  the  rules  of 

(a)  2  Sim.  &  Stu.  694.  (c)   1  De  G..  F.  &  J.  899. 

(6)  1  Hare,  680. 
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the  society,  it  is  provided  that  the  institution  is  not  to  be  broken 
up  so  long  as  ten  members  remain.  Does  not  that  show  that  the 
testator  must  have  contemplated  a  gift  in  perpetuity  ?  ]  The 
object  of  the  gift  in  Thtymson  v.  Shakespear  (a)  was  to  keep  on 
foot  a  museum  as  a  perpetual  memorial  of  Shakespeare,  an  object 
which  could  only  be  effected  by  means  of  a  gift  in  perpetuity.  In 
the  present  case  the  body  of  subscribers  might,  without  violating 
the  terms  of  the  gift,  alienate  at  any  time  the  property  devised, 
and  apply  the  proceeds  in  the  purchase  of  books  or  other  articles 
necessary  for  the  use  of  the  society. 

*  79        *  Mr.  Bacon  and  Mr.  Bovill^  for  the  heir-at-law,  were  not 
called  upon. 

The  Lord  Chancellor.  —  I  think  that  this  devise  falls  within 
the  principle  of  the  recent  decision  of  Thomson  v.  Shakespear  ;  (a) 
that  it  must  lead  to  a  perpetuity  ;  and  that  it  is  not  therefore  for 
a  lawful  purpose. 

I  agree  with  thfi  Vice-Chancellor,  that  this  is  not  a  charity 
within  the  meaning  of  the  Statute  of  Mortmain,  but  I  do  not  know 
that  I  quite  concur  in  all  his  remarks  about  the  duty  of  the  Court 
to  struggle  against  the  application  of  the  Mortmain  Act.  That  Act 
was  passed  to  remedy  what  was  considered  a  great  public  mischief, 
and  I  do  not  know  that  it  is  a  great  interference  with  the  rights  of 
a  person  to  prevent  him,  when  on  the  point  of  descending  into  the 
grave,  from  making  a  disposition  of  his  property  away  from  his 
family  in  scecula  seculorum. 

I  look  upon  this  as  a  devise  for  the  benefit  of  a  society  of  indi- 
viduals in  Penzance.  My  objection  to  it  is,  that  it  tends  to  a  per- 
petuity, an  objection  with  which  the  Vice-Chancellor  does  not 
appear  to  have  dealt,  but  which  appears  to  me  wholly  fatal  to  the 
devise.  The  clear  intention  of  the  testator,  as  expressed  by  the 
will,  is  that  this  should  be  a  gift  in  perpetuity  to  this  institution  at 
Penzance.  The  gift  is  to  the  trustees  for  the  time  being  of  the 
society  and  their  successors,  to  be  held  to  them  and  their  succes- 
sors for  ever,  they  holding  it  for  the  use,  benefit,  maintenance,  and 
support  of  the  library;  If  the  devise  had  been  in  favour  of  the 
existing  members  of  the  society,  and  they  had  been  at  liberty 

(a)  1  De  G.,  F.  &  J.  899. 
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to  dispose  of  *  the  property  as  they  might  think  fit,  then  it  *  80 
might,  I  think,  have  been  a  lawful  disposition,  and  not  tend- 
ing to  a  perpetuity.  But  looking  to  the  language  of  the  rules  ot 
this  society,  it  is  clear  that  the  library  was  intended  to  be  a  per- 
petual institution,  and  the  testator  must  be  presumed  to  have 
known  what  the  regulations  were.  By  one  of  these  it  is  provided, 
that  the  society  is  not  to  be  broken  up  so  long  as  ten  members 
remain. 

The  devise,  therefore,  is  for  the  benefit  of  a  subsisting  society, 
and  one  which  is  intended  to  subsist  so  long  as  ten  members 
remain,  and  the  property  comprised  in  the  devise  is  therefore  to 
be  taken  out  of  commerce  and  to  become  inalienable,  not  for  a  life 
or  lives  in  being  and  twenty-one  years  afterwards,  but  for  so  long 
as  ten  of  the  members  of  the  society  shall  remain.  This  seems  to 
me  a  purpose  which  the  law  will  not  sanction  as  tending  to  a  per- 
petuity ;  and  I  think  the  recent  decision  in  Tliom%on  v.  Shakespear 
is  in  point  and  governs  the  present  case. 

The  decision  of  the  Vice-Chancellor  must  therefore  be  reversed 
without  costs,  and  the  devise  declared  to  be  void. 


•  DRAKE  V.  SYMES.  *  81 

1860.    May  30.    Before  tbe  Lords  JusncBS. 

After  the  defendants  to  an  original  bill  had  answered  the  interrogatories,  the 
plaintiff  amended  his  bill,  adding  fresh  statements  and  new  defendants,  bat 
retaining  most  of  the  materials  of  the  original  bill.  He  then  filed  interroga- 
tories, going  through  the  whole  of  the  statements  of  the  bill  as  amended,  and 
required  each  of  the  defendants  to  answer  all  the  interrogatories.  Hetd,  that 
an  order  made  on  the  application  of  the  original  defendants,  that  the  inter- 
rogatories should  be  taken  off  the  file,  with  liberty  for  the  plaintiff  to  the  new 
interrogatories  within  a  limited  time,  had  been  rightly  made.^ 

This  was  a  motion  by  the  plaintiff  to  discharge  an  order  of  Vice- 
Chancellor  Wood,  directing  that  interrogatories  which  had  been 
filed  for  examination  of  the  defendants,  in  answer  to  the  amended 

>  See  Newrj  v.  Kilmorey,  L.  R.  11  Eq.  425;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
486,  776. 
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bill,  should  be  taken  oflF  the  file,  with  leave  to  the  plaintiflfs  to  file 
fresh  interrogatories  before  the  7th  of  June. 

The  original  bill  was  filed  by  the  plaintifis  on  the  6th  of  May, 
1859,  on  behalf  of  themselves  and  all  other  the  shareholders  in  a 
life  insurance  society  (except  the  defendants)  against  the  directors. 
An  answer  was  put  in,  to  which  exceptions  for  insuflSciency  were 
allowed,  (a)  The  defendants,  on  the  11th  of  January,  1860,  put 
in  a  further  answer.  The  plaintifis,  on  the  27th  of  March,  1860, 
amended  their  bill,  adding  other  defendants,  and  filed  interrogato- 
ries, going  through  the  whole  of  the  statements  in  the  amended 
bill,  which  were  to  a  great  extent  the  same  as  those  of  the  original 
bill,  and  by  the  note  at  the  foot  required  each  of  the  defendants  to 
answer  all  the  interrogatories.  The  original  defendants  moved  to 
take  the  interrogatories  ofi*  the  file,  and  an  order  to  the  efiect  above 
mentioned  was  made  by  Vice-Chancellor  Wood. 

Mr.  Lococh  WMy  for  the  plaintiffs,  in  support  of  the  appeal  mo- 
tion. —  It  was  necessary  to  call  upon  the  new  defendants  to  answer 
all  the  interrogatories.  What  the  plaintiffs  have  done  is  both 
regular  and  proper,  as  regards  them,  and  the  interrogatories 
*  82  ought  not  to  be  taken  ofi*  the  file.  Even  *  as  to  the  original 
defendants,  there  is  no  sufficient  reason  for  so  doing ;  they 
are  not  obliged  to  answer  again  any  thing  which  they  have  already 
answered. 

Mr.  W.  M.  James  and  Mr.  Cottony  in  support  of  the  Vice-Chancel- 
lor's order,  —  Such  interrogatories  as  these  are  an  abuse  of  the 
process  of  the  Court.  It  may  be  proper  to  call  upon  new  defend- 
ants to  answer  them  all,  but  the  plaintiff*  ought  not  to  be  allowed 
to  throw  upon  the  original  defendants  the  burden  of  picking  out 
apd  declining  to  answer  so  much  of  them  as  has  already  been 
answered,  which  amounts  to  the  greater  part  of  them.  The  Court 
will  not  allow  the  mere  fact  of  some  other  persons  having  been 
made  defendants  to  protect  the  interrogatories  from  being  taken 
off  the  file ;  if  such  were  to  be  the  rule,  the  making  a  person  a 
party  on  the  most  frivolous  pretence  might  be  made  a  means  of 
oppressing  the  original  defendants. 

Mr.  L.  Webby  in  reply. 

(a)  See  Johns.  647. 
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The  Lord  Justice  Knight  Bruce.  —  The  motion  before  the 
Vice-chancellor  was  made,  as  I  understand  the  case,  by  persons 
who  were  the  only  defendants  to  the  ori^nal  bill,  and  who  had 
answered  the  original  bill,  and  who  must  be  tak^n  in  form  at  least, 
bat  as  I  think  in  substance  also,  to  have  answered  fully  the  inter- 
rogatories founded  on  the  original  bill.  The  bill  is  then  amended, 
and  certain  materials  are  added;  whether  the  addition  of  new 
defendants  is  substantial  or  unsubstantial,  I  give  no  opinion ;  that 
point  may  be  assumed  either  way.  In  the  amended  bill,  all  the 
original  defendants  were  retained,  new  interrogatories  were 
filed,  and  these  new  interrogatories  include  the  whole  *  mat-  *  83 
ter  of  the  bill,  not  only  the  matter  introduced  by  amendment, 
but  matter,  not  inconsiderable  in  extent,  which  was  in  the  original 
bill,  and  has  been  retained  in  the  amended  bill.  The -interrogato- 
ries then  contain  a  note,  requiring  each  of  the  defendants  to  answer 
all  of  them.  This  requisition  applies  to  the  original  defendants  as 
much  as  to  the  new ;  the  original  defendants  are,  therefore,  re- 
quired to  answer  over  again  almost  every  interrogatory  which  they 
had  previously  answered.  I  am  of  opinion  that  such  a  course,  if 
not  both  irregular  and  oppressive,  is  substantially  irregular ;  that 
the  interrogatories  were  rightly  ordered  to  be  taken  off  the  file, 
and  that  the  present  appeal  motion  ought  to  be  refused  with  costs. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  The 
object  of  the  Act  15  &  16  Vict.  c.  86,  and  of  the  orders  of  the  Court, 
was  that  defendants  should  not  be  required  to  answer  as  to  matters 
with  respect  to  which  it  was  useless  for  them  to  answer,  thus  saving 
the  expense  occasioned  by  an  answer  as  to  immaterial  points. 
This  object  would  be  defeated  if  such  a  course  as  has  been  taken 
by  the  plaintiffs  in  the  present  case  were  to  be  allowed. 
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♦  84  ♦  TAYLOR  t;.  LINLEY. 

I860.     May  SO.    Before  the  Lord  Chancellor  Lord  Campbrix. 

Shares  in  a  railway  company,  which  had  demised  its  undertaking  to  another  rail- 
way company  for  1000  years,  at  a  fixed  annual  rent,  secured  by  power  of 
re-entry,  with  an  option  to  the  lessees  to  become  purchasers  of  the  line : 
Edd,  to  retain  their  quality  of  pure  personal  estate,  and  not  to  be  an  interest 
in  land  within  the  Statute  of  Mortmain.^ 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuart, 
by  which  a  declaration  was  introduced  into  an  order  on  further 
consideration  to  the  effect  that  certain  shares  in  the  Hull  and 
Selby  Railway  Company,  in  the  Chief  Clerk's  certificate  mentioned, 
and  the  dividends  received  thereon  since  the  death  of  the  testator 
in  the  cause,  were  pure  personal  estate  bequeathed  to  charity,  and 
formed  part  of  the  charity  fund  in  the  testator's  will  mentioned. 

The  following  are  the  short  facts  of  the  case,  which  is  reported 
below,  in  Mr.  Giffard's  reports,  (a) 

The  testator  by  his  will,  dated  the  6th  October,  1853,  bequeathed 
all  his  printed  books,,  household  furniture,  and  all  such  his  moneys 
and  securities  for  money,  and  all  such  other  part  of  his  personal 
estate  whatsoever  and  wheresoever  not  thereinbefore  bequeathed, 
as  might  be  lawfully  bequeathed  by  him  for  charitable  purposes, 
and  which  he  called  his  charity  fund,  to  the  trustees  of  his  will, 
upon  trust  to  keep  the  same  separate  and  distinct  from  the  pro- 
ceeds of  the  sale  of  his  real  estate,  and  such  parts  of  his  personal 
estate  as  could  not  be  lawfully  applied  to  charitable  purposes,  and 
directed  the  property  to  be  sold,  and  the  moneys  to  arise  from  the 
sale  to  be  invested  in  the  names  of  his  trustees,  and  of  the  Rever- 
end Norfolk  Jackson,  in  the  public  stocks,  or  on  mortgage  of  free- 
hold or  copyhold  estates  in  England  or  Wales,  to  be  held  by  them 
upon  trust  that  the  same  should  be  distributed  by  them  and 

♦  85    the  Mayor  of  Beverley,  and  the  vicar  of  *  St.  Mary's,  Beverley, 

for  the  time  being,  for  the  benefit  of  honest  and  deserving 
domestic  female  servants,  living  within  eight  miles  of  the  Guildhall 

(a)  Vol.  1,  p.  67. 

>  See  Myers  v.  Perigal,  2  De  6.,  M.  &  6.  699,  note  (2)  ;  Edwards  o.  Hall, 
6  De  G.,  M.  &  6.  74;  Entwistle  v.  Davis,  L.  R.  4  £q.  272;  Angell  &  Ames 
Corp.  (9th  ed.)  §  667,  and  notes. 
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of  Beverley,  in  the  manner,  and  subject  to  the  regulations  in  the 
will  mentioned. 

By  the  decree  the  usual  administration  accounts  had  been  di- 
rected ;  and  it  was,  amongst  other  things,  ordered  that,  in  taking 
the  accounts  of  the  testator's  personal  estate,  such  part  thereof  as 
could  not  by  law  be  bequeathed  for  charitable  purposes  should  be 
distinguished  from  such  part  thereof  as  could  by  law  be  bequeathed 
for  such  purposes. 

The  chief  clerk,  by  his  certificate  dated  the  14th  February,  1859, 
certified  that  the  executors  had  received  personal  estate  not  spe- 
cifically bequeathed  to  the  amount  of  1000/.  12s.  lOd.,  of  which 
5202.  Is.  4td.  was  by  Ikw  bequeathed  for  charitable  purposes ;  and 
1522.  18«.  9d.j  further  part  thereof  was  nc^  so  bequeathed ;  and 
8272. 178.  9d.  residue  thereof  was  also  not  efiectually  so  bequeathed, 
not  being  of  the  nature  of  pure  personal  estate,  but  having  arisen 
firom  dividends  in  respect  of  shares  in  the  Hull  and  Selby  Rail- 
way Company,  which  dividends  were  paid  out  of  the  rents  received 
by  that  company  from  the  North  Eastern  Railway  Company,  as 
lessees  of  the  whole  of  the  Hull  and  Selby  Railway  under  a  lease, 
dated  the  12th  May,  1855,  for  the  term  of  1000  years,  at  a  fixed 
rent  of  70,0002.  But  the  certificate  in  this  respect  was  expressed 
to  be  subject  to  the  Court  being  of  a  contrary  opinion.  The  cer- 
tificate stated  that  the  above-mentioned  companies,  by  contract 
under  seal,  dated  the  30th  June,  1845,  had  agreed  between  them- 
selves, in  addition  to  the  terms  of  the  above  lease,  that  the  North 
Eastern  Railway  Company  should,  at  any  period  during  the 
continuance  of  the  lease,  *  after  the  expiration  of  five  years  *  86 
from  the  1st  July,  1845,  having  obtained  the  necessary 
powers  from  Parliament  for  that  purpose,  And  after  giving  six 
months'  notice,  have  power  to  purchase  the  whole  of  the  works 
and  plant  of  the  Hull  and  Selby  Railway  Company.  The  certif- 
icate fiirther  stated  that  the  North  Eastern  Railway  Company  had 
intimated  an  intention  of  exercising  their  right  of  purchase  under 
the  contract,  but  that  no  formal  notice  had  been  given  by  them 
to  that  effect. 

By  the  114th  section  of  the  Act  6  Will.  4,  c.  80,  incorporating 
the  Hull  and  Selby  Railway  Company,  it  was  enacted,  that  all  the 
shares  in  the  undertaking  or  the  joint-stock  or  fund  of  the  said 
company  should,  to  all  intents  and  purposes,  be  deemed  personal 
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estate,  and  trausmissible  as  such,  and  should  not  be  deemed  to  be 
of  the  nature  of  real  property. 

By  the  statute  9  &  10  Vict.  c.  241,  passed  in  1846,  the  Hull  and 
Selby  Railway  Company  were  empowered  to  lease  for  any  term  of 
years,  and  also  absolutely  to  sell,  their  undertaking  and  the  premises 
connected  therewith  to  the  London  and  North  Midland  Railway 
Company  and  the  Manchester  and  fjeeds  Railway  Company,  or  one 
of  them,  as  the  case  might  be.  By  the  second  section  of  this  Act  it 
was  enacted  that  the  purchase-money  of  the  Hull  and  Selby  Com- 
pany should  be  paid  to  the  directors  thereof  for  the  time  being,  to 
be  held  by  them  upon  the  trusts  thereinafter  mentioned.  By  the 
fifth  section  it  was  provided  that,  upon  payment  of  the  purchase- 
money  to  the  Hull  and  Selby  directors  as  aforesaid,  the  Acts  relat- 
ing to  the  Hull  and  Selby  Railway  Company  should  be  and  the 
same  were  thereby  repealed. 

The  seventh  section  provided  that,  on  payment  of  the  pur- 
*  87    chase-money  *  to  the  Hull  and  Selby  Railway  Company,  that 
undertaking,  with  its  works,  plant,  &c.,  was  to  become  vested 
in  the  purchasing  companies  or  company,  as  the  case  might  be. 

By  the  fifteenth  section,  it  was  provided  that  the  directors  of 
the  Hull  and  Selby  Railway  Company  were  to  stand  possessed  of 
the  said  purchase-money  upon  trust,  after  paying  or  providing 
for  the  payment  of  all  debts,  liabilities  and  engagements  of  the 
Hull  and  Selby  Railway  Company,  to  divide  the  purchase  and  other 
moneys  ratably  between  the  several  persons  who,  at  the  time  of 
the  payment  of  the  purchase-money,  or  the  balance  or  surplus 
thereof,  as  the  case  might  be,  should  be  proprietors  of  shares  in 
the  capital  of  the  same  company  in  proportion  to  the  number  and 
amount  of  their  respective  shares  therein,  and  their  respective 
executors,  administrators,  and  assigns. 

By  the  North  Eastern  Railway  Company's  Act,  1854  (17  &  18 
Yict.  c.  211),  the  York  and  North  Midland  Railway  Company  was 
dissolved,  and  its  undertaking,  rights,  property,  and  efiects  united 
and  vested  with  and  in  the  North  Eastern  Railway  Company,  and 
the  undertaking,  and  the  liabilities  and  obligations  of  the  dissolved 
company  were  also  by  the  same  Act  transferred  to  and  imposed 
upon  the  North  Eastern  Railway  Company. 

The  lease  of  the  12th  May,  1855,  referred  to  in  the  chief  clerk's 
certificate,  purported  to  be  made  in  pursuance  of  an  agreement 
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contaiDed  in  a  deed  of  arrangment,  dated  June  80, 1845,  between 
the  Hull  and  Selby  Railway  Company  of  the  one  part,  and  the  York 
and  North  Midland  Railway  Company  of  the  other  part,  and 
it  reserved  a  power  of  re-entry  by  the  *Hull  and  Selby  *88 
Railway  Company  for  non-payment  of  the  rent  or  breach  of 
the  covenants  reserved  and  contained  in  the  lease,  and  it  con- 
tained a  proviso  that  the  demised  premises  were  to  be  held  subject 
to  the  right  and  privilege  thereby  reserved  to  the  directors  of  the 
Hull  and  Selby  Railway  Company  to  hold  their  meetings  in  the 
rooms  at  the  Hull  station. 

Mr,  Greene  and  Mr.  Q-.  0.  ^dwards^  in  support  of  the  appeal. 
—  We  admit  the  general  and  well-established  rule  that  shares  in 
a  railway  company  carrying  on  business  in  the  ordinary  way  are 
pure  personalty.  Myers  v.  Perigal^  (a)  Edwards  v.  Hall.  (6)  In 
the  present  case,  however,  we  submit  that  the  lease  by  the  Hull 
and  Selby  Company  to  the  North  Eastern  Railway  Company 
with  the  optional  contract  of  sale,  has  changed  the  nature  of  the 
property  in  the  shares.  What  the  shareholders  of  the  former 
company  now  receive  is  an  aliquot  share  of  a  fixed  rent  for  the 
demise  of  their  land,  secured  by  a  power  of  re-entry.  That  is  suf- 
ficient to  impart  a  taint  of  realty  to  their  shares,  at  least  to  the 
extent  of  preventing  the  property  in  them  from  being  pure  per- 
sonalty. Toppin  V.  LomaSj  (<?)  Ware  v.  Cumberlege.  (rf)  The 
Hull  and  Selby  Company  have  here  no  longer  any  interest  in  the 
property  of  the  line  leased,  but  have  only  to  look  to  a  fixed  rent 
issuing  out  of  the  land.  They  are,  in  fact,  no  longer  a  trading 
company,  but  are  in  the  position  of  a  landlord  entitled  to  receive 
and  demand,  not  a  share  of  the  profits,  but  an  annual  rental  of 
70,000/.  from  the  lessees ;  and  their  shares,  therefore,  are  no 
longer  within  the  rule  laid  down  in  Myers  v  Perigal  (a) 
*  and  the  other  cases  relating  to  railway  companies  still  car-  *  89 
rying  on  business.     Morris  v.  Glyn.  (e) 

Mr.  F.  Q-.  A.  Williams^  for  another  party  in  the  same  interest 
as  the  appellant. 

(a)  2  De  6.,  M.  &  6.  699.  {d)  20  Beav.  503. 

(6)  6  De  G.,  M.  &  G.  74.  (e)  6  Jur.  N.  S.  1047. 

(c)   16  C.  B.  146. 
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Mr.  Malins  and  Mr.  Bury,  for  the  charity  trustees.  —  The 
shares  in  the  Hull  and  Selby  Railway  Company  are  admitted  to 
have  been  pure  personalty  the  day  before  the  lease.  What  the 
shareholders  parted  with  by  the  lease  was  pure  personalty  for  an 
annual  consideration  of  a  fixed  sum,  the  security  remaining  what 
it  was  before,  viz.,  the  profit  to  arise  from  working  the  railway,  or 
pure  personal  estate.  It  is  difficult  to  see  how  the  taint  of  realty 
could  arise  upon  the  execution  of  the  lease.  The  land  is.  realty, 
but  the  Statute  6  Will.  4  and  the  authorities  say,  that  the  shares 
are  pure  personal  estate.  After  the  lease  the  Hull  and  Selby 
shareholders  receive  their  dividends  out  of  a  sum  of  a  fixed  amount, 
but,  with  the  exception  of  the  covenants  of  the  lessees,  their  secu- 
rity for  the  dividends  is  no  higher  than  it  was  before.  Watson  v. 
Spratley,  (a)  Hayter  v.  Tocher.  (6)  The  proviso  that  the  directors 
of  the  Hull  and  Selby  Company  are  to  have  the  privilege  of  holding 
meetings  at  the  Hull  station,  is  for  the  purpose  only  of  their  receiv- 
ing the  rent  when  payable,  and  dividing  it  amongst  the  share- 
holders. 

Mr,  Ghreenej  in  reply.  —  Tlie  lessees  cannot  be  regarded  as 
agents  for  the  lessors  for  the  purpose  of  earning  profits  and  paying 

them  out  of  such  profits.  If  there  should  be  no  profit  made 
*  90    in  any  particular  year,  the  lessors  would  still  be  entitled  *  to 

demand  and  receive  the  70,000Z.  for  rent.  The  Hull  and 
Selby  Railway  Company  having  thus  divested  themselves  of  their 
trading  capacity,  their  shares  have  been  brought  within  the  Mort- 
main Act. 

He  referred  to  Baxter  v.  Brotim.  (<?) 

The  Lord  Chancellor.  —  The  general  rule  is  well  established, 
that  shares  in  a  railway  company  carrying  on  business  are  pure 
personal  estate.  I  am  now  called  upon  to  say  that,  if  a  railway 
company,  instead  of  carrying  on  business  itself,  enters  into  an 
arrangement  with  another  railway  company,  such  as  that  between 
tlie  Hull  and  Selby  Railway  Company  and  the  North  Eastern  Rail- 
way Company,  in  this  case,  the  shares  in  the  lessors'  company 
cease,  from  the  time  at  which  that  which  is  here  called  a  lease  is 

(a)  10  Exch.  222.         (6)  4  K.  &  J.  243.         (c)  7  Man.  &  6.  19S. 
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executed,  to  be  pnre  personalty.  I  was  much  struck  with  the 
argument  of  Mr.  Greene,  but  it  has  not  conyinced  me  that  the 
Yice-Chancellor's  decision  is  wrong.  In  this  case,  after  the  lease 
had  been  executed,  the  Hull  and  Selby  Company  still  continue  to 
subsist  as  a  railway  company,  consisting  of  directors  and  share-  ^ 
holders ;  and  shares  therein  are  held  and  transferred  exactly  in 
the  same  manner  as  they  were  previously  to  the  lease,  and  at  any 
time,  on  breach  of  any  or  either  of  the  covenants  in  the  lease,  the 
company  may  re-enter  and  resume  the  working  of  their  line.  Then 
the  question  is.  Is  the  character  of  the  shares  to  be  considered  as 
altered  in  the  interval  between  the  execution  of  the  lease  and  the 
resumption  of  the  line  by  the  company  on  forfeiture  ?  I  think 
that  they  are  not  to  be  considered  as  changed  in  *  quality,  *  91 
and  that  they  still  remain  pure  personal  estate.  Although 
this  is  called  a  lease,  regard  must  still  be  had  to  what  the  real 
character  of  the  transaction  was.  The  real  arrangement  was,  that 
the  Hull  and  Selby  Railway  Company  were  to  allow  the  lessees  to 
work  the  line,  and  make  a  profit  on  it,  and  out  of  that  profit  to  pay 
a  fixed  sum  per  annum  to  the  lessors.  It  was  a  fixed  sum  of 
70,000/.,  but  I  think  in  the  result  it  is  the  same  thing  as  if  it  had 
been  a  sum  varying  according  to  the  amount  of  profit  made  by  the 
lessees.  The  whole  profit  of  the  line  is  made  by  the  lessees,  but 
the  rental  paid  to  the  lessors  is  part  of  that  profit,  and  the  nature 
of  their  property  remains  unchanged.  Suppose  the  lease  had 
been  of  part  only  of  the  line,  and  that  instead  of  a  letting  for  1,000 
years,  it  had  been  only  for  a  day,  as  if  the  use  of  the  London  and 
Epsom  line  were  let  for  a  fixed  sum  during  the  Derby  day.  Would 
that  have  altered  the  character  of  the  shares  ?  I  think  not.  That 
would  only  be  reserving  compensation  out  of  the  profits  made  by 
the  persons  called  lessees,  for  the  use  of  the  line  for  a  day.  There- 
fore it  seems  to  me  that  the  Yice-Chancellor  has  taken  the  right 
view  of  this  question,  and  that  these  shares  are  not  an  exception 
to  the  general  rule,  that  shares  in  a  railway  company  carrying  on 
business  are  pure  personalty. 

The  appeal  must  be  dismissed  with  costs. 
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♦  92  *  ARNOLD  v.  BAINBRIGGE. 

I860.    May  28,  29,  80,  31.    Before  the  Lords  Justices. 

A  mortgagee  of  a  devisee  filed  a  bill  to  enforce  his  security,  and  obtuned  a 
decree  containing  an  inquiry  as  to  the  incumbrances  on  the  estate.  Immedi- 
ately afterwards  a  legatee,  whose  legacy  was  charged  on  the  estate  and  had 
priority  over  the  mortgage,  filed  his  bill  to  have  the  legacy  raised.  Hdd^ 
that  the  decree  in  the  other  suit  was  no  bar  to  his  proceeding  with  his  suit, 
for  that  a  prior  incumbrancer  is  not  bound  to  go  in  under  a  decree  obtained 
by  Kpuimd  incumbrancer,  but  is  at  liberty  to  institute  a  suit  of  his  own.' 

A  testator  in  1815  devised  an  estate  to  A.  for  life,  remainder  to  his  sons  suc- 
cessively in  tail,  remainder  to  B.  in  tail,  and  in  1818  made  another  will, 
devising  the  estate  to  A.  for  life,  remainder  to  his  sons  successively  in  tail, 
remainder  to  C.  in  tail.  Hdd,  that  a  decree  establishing  the  will  of  1818, 
made  in  a  suit  to  which  B.  was  not  a  party,  but  A.  and  his  first  son  were  par- 
ties, as  representing  the  inheritance,  was  not  binding  as  between  B.  and  C. 

This  was  an  appeal  by  the  plaintiffs  from  a  decree  of  the  Mas- 
ter of  the  Rolls  dismissing  their  bill  with  costs,  but  without  preju- 
dice to  such  claim,  if  any,  as  they  might  be  entitled  to  make  in  a 
suit  of  Mo9B  V.  BainbriggBy  in  which  a  decree  had  been  made. 

The  object  of  the  suit  was  to  raise  two  legacies  of  1,000/.,  given 
by  a  will  dated  in  1818  of  Thomas  Bainbrigge,  the  validity  of  which 
had  been  the  subject  of  much  litigation. 

The  testator  in  1815  made  a  will,  by  which  he  devised  to  Ann 
James,  James  Hall  and  James  Blair,  his  Woodseat  estate,  upon 
trusts,  which,  for  the  prese^tit  purpose,  may  be  stated  with  sufficient 
accuracy  as  follows:  Upon  trust  for  the  separate  use  of  Miry 
Anne  Bainbrigge  for  life,  and  after  her  decease  for  her  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  her  daugh- 
ters as  tenants  in  common  in  tail,  with  remainder  to  Thomas 
Parker  Bainbrigge  (the  eldest  son  of  the  testator's  brother  Joseph 
Bainbrigge)' in  tail  general,  with  remainder  in  trust  for  the  second 
and  other  sons  of  Joseph  Bainbrigge  in  tail  general,  and  in  default 
of  such  issue,  to  the  testator's  own  right  heirs. 

*  93       *  The  testator,  on  the  17th  of  June,  1818,  made  a  codicil, 

by  which  he  gave  legacies  of  lOOOZ.  a  piece  to  the  children 
of  Elizabeth  Arnold,  payable  at  twenty-one,  and  made  alterations 

^  See  Hagan  v.  Walker,  14  How.  0^.  S.)  37 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
279. 
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in  his  will,  the  result  of  which  was  to  produce  a  testamentary  dis- 
poffltion  substantially  identical  with  that  made  by  the  will  which 
is  next  stated. 

The  testator,  on  the  18th  of  June,  1818,  made  another  will,  by 
which  he  devised  the  Woodseat  estate  to  James  Blair,  Robert  Hood, 
and  John  Hawthorn,  upon  trust  to  pay  to  each  of  the  children  of 
Elizabeth  Arnold  the  sum  of  lOOOZ.  on  their  respectively  attaining 
the  age  of  twenty-one,  and  subject  thereto  for  Mary  Ann  Bainbrigge 
for  life,  and  after  her  death  for  her  sons  successively  in  tail,  with 
remainder  to  her  daughters  as  tenants  in  common  in  tail,  and  in 
default  of  such  issue,  upon  trust  to  raise  and  pay  for  each  of  the 
children  of  Elizabeth  Arnold  the  further  sum  of  10002.,  to  be  paid 
on  their  respectively  attaining  the  age  of  twenty-one,  and  subject 
thereto  upon  trust  for  the  first  and  other  sons  of  Elizabeth  Arnold 
successively  in  tail,  with  remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  remainder  to  the  testator's  own  right  heirs. 

The  testator  died  on  the  20th  of  June,  1818,  and  the  second  will 
was  proved  in  March,  1819.  Joseph  Bainbrigge,  named  in  the 
first  will,  was  the  testator's  heir-at-law. 

Mary  Anne  Bainbrigge  married  George  Alsop,  who  assumed  the 
name  of  Bainbrigge.  She  had  two  children,  the  eldest  of  whom, 
Thomas  Alsop  Bainbrigge,  was  born  in  1880,  and  was  the  first 
tenant  in  tail  under  the  limitations  of  each  will. 

*  Joseph  Bainbrigge  at  first  disputed  the  validity  of  the  *  94 
will  of  1818 ;  but  afterwards,  by  a  deed  dated  the  6th  of 
December,  1820,  he  confirmed  it,  and  on  the  same  day  entered 
into  a  written  agreement  with  the  trustees,  Blair,  Wood,  and 
Hawthorn,  for  the  purchase  from  them  of  a  small  part  of  the  tes- 
tator's real  estate. 

This  purchase  was  not  completed,  but  Joseph  Bainbrigge  was 
let  into  possession,  and  in  1824  sold  the  benefit  of  the  contract  to 
Thomas  Parker  Bainbrigge. 

In  November,  1829,  Joseph  Bainbrigge  filed  a  bill  to  set  aside 
the  confirmation  of  1820  as  obtained  from  him  by  misrepresenta- 
tion, and  to  have  the  validity  of  the  will  of  1818  triei^,  and  to  ob- 
tain possession  of  the  estates  on  the  ground  of  intestacy.  In  June, 
1830,  the  trustees  and  persons  beneficially  interested  under  the 
will  of  1818  filed  a  bill  against  Joseph  Bainbrigge,  and  the  persons 
claiming  under  the  will  of  1815,  to  perpetuate  the  testimony  of 
witnesses  in  support  of  the  will  of  1818.    And  on  the  same  day 
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Mary  Anne  Bainbrigge  and  her  husband  and  Thomas  Alsop  Bain- 
brigge  filed  a  bill  against  the  other  persons  claiming  under  the  will 
of  1818  to  have  the  trusts  of  that  will  carried  into  execution. 
This  suit  was  afterwards  abandoned. 

Pending  these  proceedings,  the  trustees  of  the  will  of  1818 
brought  ejectment  against  Thomas  Parker  Bainbrigge  to  recover 
possession  of  the  land  agreed  to  be  sold  by  them  to  Joseph  Bain- 
brigge. Thomas  Parker  Bainbrigge  thereupon,  on  the  9th  of  June, 
1831,  filed  a  bill  against  the  trustees  and  the  persons  benefi- 
cially interested  under  the  will  of  1818,  asking  for  an  injunction 
against  the  ejectment,  and  that  proper  directions  might  be 

*  95    given  for  ascertaining  the  validity  of  the  will  of  1818  ;  ♦  and 

that,  if  it  should  be  found  valid,  then  the  agreement  of  De- 
cember, 1820,  might  be  specifically  performed. 

On  the  29th  of  July,  1831,  Mary  Anne  Bainbrigge  filed  her  bill, 
stating  both  wills,  and  seeking  to  establish  the  will  of  1818,  and 
to  have  the  trusts  carried  into  execution ;  and  by  a  supplemental 
bill  she  put  in  issue  the  deed  of  December,  1820,  and  prayed  a 
declaration  that  it  was  binding  on  Joseph  Bainbrigge,  and  that  he 
was  thereby  estopped  from  disputing  the  validity  of  the  will  of  1818. 
None  of  Joseph  Bainbrigge's  children  were  parties  to  these  suits, 
the  defendants  being  the  trustees  of  the  will  of  1818,  the  persons 
claiming  beneficially  under  it  (Thomas  Alsop  Bainbrigge  being 
before  the  Court  as  first  tenant  in  tail),  and  Joseph  Bainbrigge  as 
heir-at-law..  The  children  of  Elizabeth  Arnold  were  made  parties, 
as  being  entitled  to  legacies  charged  on  the  real  estate. 

In  July,  1833,  a  decree  was  made  in  the  suit  instituted  by  Thomas 
Parker  Bainbrigge.  The  bill  was  dismissed  with  costs,  as  against 
all  parties,  except  the  trustees  and  Joseph  Bainbrigge,  and  so 
much  of  the  bill  as  impeached  the  validity  of  the  will  of  1818  was 
dismissed  with  costs  as  against  them  also,  and  a  decree  was  made 
for  specific  performance,  with  the  usual  reference  as  to  title. 

On  the  17th  of  February,  1836,  a  decree  in  the  original  and 
supplemental  suits  by  Mary  Anne  Bainbrigge  was  made  at  the 
Rolls,  establishing  the  will  of  1818,  and  directing  the  trusts  there- 
of to  be  carried  into  execution,  and  directing  the  usual  accounts 
of  the  testator's  personal  estate,  and  inquiries  as  to  his  real  estate. 
Thomas  Parker  Bainbrigge,  under  the  order  of  reference 

*  96    made  in  his  suit,  carried  into  the  Master's  office  *  objections 

to  the  title  to  the  purchased  property,  the  principal  objections 
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being  that  the  codicil  and  will  of  1818  were  invalid.  In  June, 
1838,  the  Master  reported  in  favour  of  the  title,  and  his  report  was 
confirmed.  It  was  alleged  by  the  plaintiffs  in  the  present  suit, 
that  Thomas  Parker  Bainbrigge  had  withdrawn  his  objections  to 
the  title,  bj  reason  of  an  agreement  for  compromise  entered  into 
by  him  in  the  year  1835  with  the  trustees,  by  which  he  agreed  to 
withdraw  from  all  opposition  to  the  will  of  1818.  A  great  amount 
of  evidence  was  entered  into  upon  this  question,  but  the  Court 
considered  that  no  compromise  having  any  such  effect  as  was  con- 
tended for  was  proved. 

On  the  27th  of  January,  1838,  Mary  Anne  Bainbrigge  died,  and 
the  suits  in  which  she  was  plaintiff  were  prosecuted  by  her  eldest 
son. 

Joseph  Bainbrigge  died  on  the  12th  of  April,  1842,  leaving 
Thomas  Parker  Bainbrigge  his  eldest  son  and  heir-at-law. 

Thomas  Alsop  Bainbrigge  died  an  infant,  and  without  issue,  on 
the  80th  of  September,  1843.  His  sister,  who  was  the  only  other 
child  of  Mary  Anne  Bainbrigge,  also  died  an  infant,  and  without 
issue,  in  July,  1845. 

Elizabeth  Arnold  had  several  children  who  attained  twenty-one. 
William  Arnold  Bainbrigge,  the  eldest  son,  took  possession  of  the 
estates  on  the  failure  ot  Mary  Anne  Bainbrigge's  issue,  he  being 
the  next  tenant  in  tail  under  the  limitations  of  the  will  of  1818. 
Thomas  Arnold,  another  of  her  children,  assigned  his  first  legacy 
of  1000/.  to  Henry  Arnold  by  way  of  security.  Afterwards,  in 
1845,  he  became  bankrupt,  and  Henry  Arnold  was  chosen  creditors' 
assignee. 

*  In  1845,  Thomas  Parker  Bainbrigge  instituted  the  suit  *  97 
of  Bainbrigge  v.  Baddeley  to  impeach  the  will  of  1818,  (a) 
and  in  March,  1850,  moved  for  an  injunction  to  restrain  William 
Arnold  Bainbrigge  from  felling  timber  on  the  estate,  and  from 
receiving  the  rents,  whereupon  an  order  was  made  directing 
Thomas  Parker  Bainbrigge  to  bring  an  ejectment.  Thomas  Arnold 
was  made  a  party  to  this  suit,  but  his  assignees  were  not. 

The  ejectment  was  tried  in  1850,  and  the  plaintiff  obtained  a 
verdict,  but  the  Court  of  Gonmion  Pleas  granted  a  new  trial. 
Just  before  the  cause  was  coming  on  for  trial  a  compromise  was 
entered  into  to  the  effect  that  Thomas  Parker  Bainbrigge  should 

(a)  See  9  Beav.  688 ;  2  Phil.  705. 
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pay  to  William  Arnold  Bainbrigge  26,000?.,  and  that  William 
Arnold  Bainbrigge  should  convey  the  estate  to  him  discharged  of 
incumbrances  created  by  William  Arnold  Bainbrigge,  and  of  the 
legacies  given  by  the  will  of  1818.  A  verdict  for  the  lessor  of 
the  plaintiff  was  taken  by  consent,  subject  to  these  terms. 

Pending  these  proceedings  a  family  arrangement  had  been 
made,  by  which  William  Henry  Bainbrigge,  a  younger  brother  of 
Thomas  Parker  Bainbrigge,  was  to  become  entitled  to  the  estates 
if  recovered.  The  estate  was  accordingly  conveyed  to  William 
Henry  Bainbrigge  in  fee  by  William  Arnold  Bainbrigge  and 
Thomas  Parker  Bainbrigge,  by  a  deed  dated  the  30th  of  June,  1852, 
duly  enrolled  as  a  disentailing  assurance. 

On  the  18th  of  April,  1853,  John  Moss,  who  had  been  the  solic- 
itor of  Thomas  Parker  Bainbrigge  in  the  proceedings  relative  to 
this  property,  and  also  was  a  mortgagee  of  the  interests  of 
*  98  Thomas  Parker  Bainbrigge  *  and  William  Henry  Bainbrigge, 
filed  his  bill  against  them,  and  against  the  trustees  of  a  mar- 
riage settlement  made  by  William  Henry  Bainbrigge,  to  enforce 
his  security. 

On  the  22d  of  November,  1853,  upon  exceptions  to  the  answers 
of  some  of  the  defendants  coming  on  before  the  Master  of  the 
Bolls,  an  order  was  made  by  arrangement  directing,  among  other 
things,  an  inquiry  what  incumbrances  there  were  affecting  the 
estate,  and  who  were  entitled  to  the  said  incumbrances,  and  what 
were  their  priorities. 

On  the  12th  of  June,  1854,  a  decree  was  made  establishing  Moss's 
security,  directing  various  accounts  and  inquiries,  and  continuing, 
the  inquiry  directed  by  the  last-mentioned  order. 

On  the  same  day  Henry  Arnold  filed  his  bill  against  William 
Arnold  Bainbrigge,  Thomas  Parker  Bainbrigge,  William  Henry 
Bainbrigge,  and  others,  to  have  the  two  legacies  of  lOOOZ.  raised 
and  paid,  and  to  have  the  benefit,  for  that  purpose,  of  the  decree 
of  Febiniary,  1835,  and  the  other  proceedings  in  that  suit,  and  the 
suits  supplemental  to  it.  Henry  Arnold  having  become  bankrupt, 
his  assignees  continued  the  suit  by  supplemental  bill. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Bolls, 
who,  on  the  23d  of  January,  1860,  dismissed  the  bill  with  costs, 
but  without  prejudice  to  such  claim,  if  any,  as  the  plaintiffs  might 
be  entitled  to  make  under  the  inquiry  directed  in  Mo%%  v.  Bair^ 
hrigge.  The  plaintiffs  appealed. 
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In  the  mean  time,  on  9th  March,  1860,  a  decree  was 
*  made  in  a  suit  of  Moss  v.  Qregoryy  relating  to  the  same  *  99 
property,  by  which  an  inquiry  was  directed  as  to  what  incum- 
brances there  were  upon  the  estate,  and  what  were  their  priorities, 
and  an  account  of  what  was  due  upon  them ;  and  a  sale  of  the 
estate  was  ordered,  and  the  accounts  and  inquiries  taken  and  made 
in  Moss  V.  Bainhrigge  were  to  be  adopted,  subject  to  certain  pro- 
visions giving  a  limited  right  to  surcharge  and  falsify. 

Mr.  Lloyd^  Mr,  Martindale^  and  Jlfr.  Lindley^  for  the  plaintiffs* 
—  The  decree  of  1836  establishes  the  will,  and  we  are  entitled  to 
the  benefit  of  that  decree  without  an  issue.  A  devisee  is  not 
entitled  to  an  issue  as  of  course.  Whitaker  v.  Newman,  (a)  A 
tenant  in  tail  represents  the  inheritance,  Lloyd  y.  JohneSj  (5)  and 
a  subsequent  remainder-man  or  reversioner  is  bound  by  the  decree 
unless  he  takes  proceedings  to  set  it  aside  by  appeal  or  by  a  new 
bill  for  that  purpose.  Thomas  Parker  Bainbrigge  is  therefore 
bound  by  the  decree  of  1835 ;  CHffard  v.  Rort  (c)  supports  the 
same  view ;  and  Pike  v.  Hoare  (d)  is  against  his  right  to  an  issue, 
his  acts  and  conduct  preclude  him  from  claiming  one.  Moreover, 
Thomas  Parker  Bainbrigge  is  prevented  by  the  compromise  of 
1835  from  disputing  the  will.  Now  as  to  the  course  taken  by  the 
Master  of  the  Rolls  with  our  bill,  the  dismissal  can  only  be  sup- 
ported on  one  of  two  grounds,  that  there  was  no  case  on  the  mer- 
its, or  that  the  plaintiffs  had  mistaken  their  remedy.  On  the 
merits  his  Honor  gave  no  opinion,  he  proceeded  solely  on  the 
ground  that  we  had  mistaken  our  remedy,  for  that  we  ought  to 
have  come  in  under  the  decree  of  1855.  We  did  not  know 
of  it  till  *  March,  1855,  so,  assuming  that  we  have  a  case  *  100 
on  the  merits,  we  were  entitled  to  the  costs  of  our  suit  up  to 
that  time  even  if  we  were  bound  to  come  in  under  that  decree. 
But  we  submit  we  are  not  so  bound.  Moss  v.  Bainhrigge  is  a  suit 
by  an  incumbrancer  subsequent  to  us ;  there  is  an  inquiry  as  to 
incumbrances,  but  we  are  not  parties,  nor  entitled  to  prosecute  the 
decree ;  so  if  Moss  were  paid  off,  or  abandoned  the  suit,  we  should 
be  left  without  remedy.  The  reasoning  of  Lord  Eldon  in  Paxton 
V.  Douglas  (e)  shows  that  a  claimant  is  debarred  from  proceed** 

(a)  2  Hare,  299.  {d)  2  £d.  182. 

(6)  9Vee.37.  \e)  8  Ves.  620. 

(c)  1  Sch.  &  Lef.  88^407. 
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ing  in  his  own  suit  only  where  there  is  a  decree  in  another  suit 
which  he  is  entitled  to  revive  and  prosecute  if  the  sait  becomes 
abated.    Farrer  v.  Brereton  (a)  supports  the  same  view. 

Mr.  Follett  and  Mr.  BatvcUffe,  for  Thomas  Parker  Bainbrigge 
and  for  William  Henrj  Bainbrigge  and  the  trustees  of  his  settle* 
ment. — This  bill  was  filed  after  notice  of  the  decree  in  Moss  r. 
Bainbrigge  J  which  was  post-dated,  having  been  actually  pronounced 
before  the  bill  in  this  suit  was  filed.  The  case  of  compromise 
breaks  down ;  no  concluded  agreement  was  ever  come  to ;  and  at 
all  events  the  decree  is  right  in  dismissing  with  costs  so  much  of 
the  bill  as  relates  to  that,  and  as  regards  costs  that  is  the  chief 
matter.  But  we  say  it  is  right  altogether ;  the  plaintifis  actually 
went  in  under  Moss  v.  Bainbrigge  for  one  legacy,  and  if  they  can 
go  in  why  should  the  Court  allow  this  useless  litigation  to  proceed. 
Moss  by  his  bill  offered  to  redeem  all  prior  incumbrances,  and  he 
made  the  trustees  parties,  who  represent  the  cestui  que  trusts  ;  15 
&  16  Vict.  c.  86,  §  42,  rule  9 ;  the  plaintiffs,  therefore,  are  vir- 
tually parties  to  that  suit.  Sale  v.  Kitson.  (5)  We  are  not 
♦  101  bound  by  the  *  decree  of  1885.  What  the  plaintiffs  contend 
for  is  this,  that  if  a  testator  has  made  two  wills,  the  validity 
of  the  latter  of  which  is  open  to  question,  and  the  same  person  is 
first  tenant  in  tail  under  each,  but  the  ulterior  limitations  are  dif- 
ferent, a  decree  establishing  the  latter  will  in  a  suit  to  which  no 
claimant  under  the  former  will,  except  the  tenant  in  tail,  is  a 
party,  establishes  the  latter  will  against  all  the  remainder-men. 
Such  a  proposition  is  monstrous,  and  the  remarks  of  Lord  Eldon 
in  Lloyd  v.  Johnes  (c)  show  that  he  would  not  have  held  the 
remainder-man  bound  in  such  a  case. 

[The  Lord   Justice    Tubneb    referred  to   TweddeU  v.    Twed- 
dell,  (i)] 

Mr.  Prendergast^  for  Whitmore,  the  assignee  of  William  Henry 
Bainbrigge. 

Mr.  Roundell  Palmer  and  Mr.  E.   Webster^  for  Moss.  —  The 
case  set  up  as  to  compromise  is  wholly  unjustifiable,  and  completely 

(a)  2  Moll.  93,  sup.  (e>  9  Yes.  60. 

(6)  8  De  G.,  M.  &  G.  119.  {d)  T.  &  R.  1. 
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fails.  The  point  was  adjudged  by  Lord  Cottenham  in  1845.  (a) 
The  question  then  is  whether  we  are  bound  by  the  decree  of  1835. 
To  contend  that  we  are  is  a  misapplication  of  the  doctrine  that  the 
first  tenant  in  tail  represents  the  inheritance.  That  rule  means 
that  where  a  suit  is  instituted  to  affect  the  estate,  the  estate  is  suf- 
ficiently represented  if  the  first  tenant  in  tail  is  before  the  Court, 
but  it  was  never  intended  to  mean  that  a  tenant  in  tail  who  is  en- 
titled q^uicunque  vid  represents  the  inheritance  for  the  purpose  of 
settling  the  rights  inter  se  of  persons  whose  titles  are  posterior  to 
the  estate  tail.  To  make  the  rule  apply  two  conditions  must  be 
satisfied ;  the  suit  must  be  in  other  respects  properly  constituted, 
which  was  not  the  case  here,  the  legal  estate  not  having  been 
before  the  Court,  and  the  suit  must  be  so  framed  *  as  to  *  102 
raise  the  point  upon  which  it  is  sought  to  bind  those  coming 
after  the  estate  tail.  Now  this  suit  was  not  so  constituted  as 
properly  to  raise  the  issue  whether  the  will  of  1815  was  the  last 
valid  will.  The  trustees  under  the  two  wills  were  not  all  the 
same,  and  those  under  the  will  of  1815  were  not  all  parties.  The 
bill  did  not  raise  the  issue  whether  the  will  of  1815  was  good. 
Thomas  Alsop  Bainbrigge  and  his  mother  had  a  common  interest, 
and  it  made  no  difference  to  them  which  of  the  wills  was  the  valid 
one.  Supposing  the  plaintiffs  not  bound  to  go  in  under  Moss  v. 
Bainbrigge  y  they  did  go  in  for  one  legacy,  and  cannot  justify 
this  litigation.  Thomas  Parker  Bainbrigge  was  dealing  only  with 
his  rights  as  purchaser,  not  as  devisee,  in  the  suit  instituted  by 
him  in  which  the  title  of  the  trustees  of  the  latter  will  was  found 
good,  so  he  is  not  estopped.  ISicker  v.  Hernaman.  (h)  The 
plaintiffs  are  bound  by  lying  by  Brigg  v.  Strong,  (c) 

Mr,  Selwt/n,  Mr.  Southgate^  Mr^  ^^ffy  ^^*  Bazalgette^  Mr. 
Charles  Hall^  Mr.  Rodwellj  sjiA  ilfr.»jPte2(2,  appeared  for  other 
parties. 

Mr.  Lloyd,  in  reply.  —  The  trustees  did  not  represent  the  leg- 
atees in  Moss  V.  Bainbrigge,  for  they  were  not  made  parties  in  the 
capacity  of  incumbrancers,  but  only  as  having  the  legal  estate ; 
and  15  &  16  Yict.  c.  86,  §  42,  rule  9,  does  not  apply,  for  it  does 

(o)  2  Phil.  706.  (c)  3  Sm.  &  Giff.  692. 

(6)  4  Do  G.,  M.  &  G.  396. 
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not  apply  to  any  case  of  adverse  title.  The  trustees  did  not  claim 
the  legacies  in  that  suit,  nor  act  as  trustees  for  the  legatees.  It  is 
clear  from  the  answers  in  the  present  suit  that  if  we  had  gone  in 
for  both  legacies  our  claim  would  have  been  opposed,  and  we 
should  have  been  put  to  prove  the  validity  of  the  will  of 

*  103    1818.     The  *  case  of  compromise  was  properly  set  up,  for 

*  it  had  a  most  important  bearing  on  the  question  whether 
the  devisees  of  1815  are  entitled  to  an  issue.  The  facts  show  that 
there  was  a  concluded  compromise. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion,  and  I 
believe  the  Lord  Justice  to  be  also  of  opinion,  that  neither  the 
validity  of  the  codicil  of  1818  as  to  real  estate  nor  the  validity  of 
the  will  of  1818  as  to  real  estate  has  for  the  present  purpose 
received  adjudication ;  and  that,  unless  by  arrangement  between 
the  parties  that  cburse  can  be  prevented,  there  must  be  an  issue  as 
to  the  validity  of  each  of  those  two  instruments,  the  same  legacies 
being  given  by  each,  though,  perhaps,  not  by  way  of  double  gift. 
It  is  said  that  there  is  not  any  disposition  upon  the  part  of  any 
person  to  contest  by  further  litigation  the  validity  of  the  will  of 
1818  as  to  real  estate,  but  a  disposition  not  to  contest  it  must  be 
practically  manifested,  in  order  to  be  of  any  eflTect.  There  will 
therefore  be  a  decree  directing  an  issue  or  issues,  but  it  will  not 
be  drawn  up  at  once  ;  time  will  thus  be  given  to  the  persons  inter- 
ested, as  well  those  not  here  as  those  here,  to  admit  the  validity 
of  the  will  of  1818,  so  as  to  enable  us  to  remit  the  legatees  to 
obtain  their  legacies  under  the  decree  in  Mo%8  v.  Bainlrigge.  We 
give  no  opinion  at  present  as  to  costs. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  The 
decree  in  Moss  v.  Bainhrigge  is  a  decree  in  a  mortgagee's  suit,  and 
if  the  plaintiffs  are  entitled  to  go  in  under  it  they  are  not  in  my 
opinion  bound  to  do  so.  There  is  no  such  rule  as  that  a  prior 
incumbrancer  is  bound  to  come  in  under  a  decree  obtained  by  a 
puisne  incumbrancer.     An  incumbrancer  may  suspend  the 

*  104    proceedings  in  his  own  suit  and  so  defeat  *  the  rights  of 

persons  coming  in  under  the  decree ;  the  case  is  therefore 
totally  different  from  that  of  an  ordinary  creditor's  suit,  a  decree 
in  which  is  a  judgment  for  all  the  creditors,  and  may  be  prosecuted 
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by  any  creditor.*  The  question  then  is  to  what  decree  the 
plaintiffs  are  entitled.  In  my  opinion  Thomas  Parker  Bainbrigge, 
and  those  claiming  under  him,  are  not  bound  by  the  decree  of 
1835.  The  tenant  in  tail  who  was  before  the  Court  in  that  suit 
was  tenant  in  tail  under  each  will,  under  that  of  1815  as  well  as 
that  of  1818,  and  it  was  of  little  importance  to  him  which  of  the 
two  wills  was  established.  When  new  rights  afterwards  arise  the 
parties  having  those  rights  cannot  be  bound  as  between  themselves 
by  a  decree  against  a  party  in  whom  those  rights  were  united. 

Then  if  Thomas  Parker  Bainbrigge  is  not  bound  by  the  decree 
is  he  bound  by  any  thing  else  that  has  passed  ?  We  must  deter- 
mine which  is  the  right  will,  and  the  ordinary  mode  of  doing  that 
is  to  direct  an  issue.  An  heir-at-law  may  by  his  conduct  lose  his 
right  to  an  issue,  and  so  no  doubt  may  a  devisee,  but  to  take  away 
that  right  it  is  necessary  to  make  out  a  clear  and  strong  case,  and 
I  do  not  see  that  any  case  sufficient  to  preclude  Thomas  Parker 
Bainbrigge  from  asking  an  issue  has  been  made  out  in  the  present 
case.  I  am  of  opinion,  therefore,  that  unless  the  parties  can  come 
to  some  arrangement,  an  issue  ought  to  be  directed,  and  all  ques- 
tions as  to  costs  reserved. 

On  the  6th  June  the  case  was  mentioned  again,  and  all  ma- 
terial parties  in  Moss  v.  Bainbrigge^  and  Moss  v.  Gregory  being 
before  the  Court,  and  all  parties  who  were  sui  juris  agreeing  to 
treat  the  will  of  1818  as  valid  for  the  purposes  of  the  present 
suit,  and  the  Court  being  of  *  opinion  that  it  was  not  for  *  105 
the  benefit  of  the  parties  who  were  under  disability  that  an 
issue  should  be  directed,  an  order  was  made  dedaring  the  leg- 
acies a  charge  on  the  real  estates,  and  declaring  the  plaintiffs 
entitled  to  go  in  and  prove  for  them  in  Moss  v.  Qregory,  The 
plaintiffs  were  ordered  to  pay  the;  defendants  their  costs,  so  far  as 
they  had  been  occasioned  by  the  allegations  in  the  bill  as  to  the 
compromise  of  1835,  and  it  was  declared  that  the  plaintiffs  were 
entitled  to  be  paid  their  own  costs,  except  so  far  as  they  had  been 
occasioned  by  the  allegations  as  to  the  compromise,  and  that  they 
were  entitled  to  have  the  amount  of  their  costs  (except  as  aforesaid), 
when  ascertained,  added  to  and  paid  as  part  of  their  incumbrances. 

1  See  Updike  o.  Doyle,  7  R.  I.  446,  462 ;  Atlas  Bank  o.  Nahant  Bank,  23 
Pick.  480,  492 ;  Hubbell  o.  Warren,  8  Allen,  178,  177 ;  Collins  v.  Taylor,  3 
Green  Ch.  163;  1  Dan.  Ch.  Pr.  (4tb  Am.  ed.)  244,  and  note  (2). 
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In  the  Matter  of  FOSTER,  a  Solicitor. 

Ex  parU  WALKER. 
I860.    June  2,  6.    Before  the  Lords  Justices. 

W.  employed  F.  as  his  solicitor  from  1855  to  1859,  and  became  indebted  to  him 
for  costs  and  cash  advances.  In  July,  1858,  W.  gave  to  F.  a  security  upon 
his  furniture,  farming  stock,  &c.,  to  secure  all  moneys  due  or  to  become  due, 
with  an  immediate  power  of  sale.  In  January,  1859,  F.  sent  in  to  W.  an 
unsigned  bill  of  costs  and  cash  account,  and  in  March  pressed  for  payment, 
and  threatened  to  enforce  his  security.  W.  then  employed  another  solicitor, 
and  a  correspondence  went  on  till  May.  F.,  on  17  May,  gave  notice  that  if 
the  money  was  not  paid  on  that  day  he  should  take  possession  under  hia 
security,  and  he  accordingly  did  so.  W.  then  paid  the  amount  under  protest. 
The  bill  of  costs  contained  items  to  a  considerable  amount  subsequent  in  date 
to  the  security,  and  overcharges  were  shown.  Many  of  the  vouchers  for  the 
items  in  the  cash  account,  though  applied  for,  had  not  been  produced  till  the 
day  of  payment.    Hdd,  that  W.  was  entitled  to  an  order  for  taxation.^ 

This  was  a  petition,  by  way  of  appeal,  from  'an  order  of  Vice- 
Ghancellor  Wood,  dismissing  a  petition  for  taxation  of  the  re- 
spondent's bill  of  costs  after  payment. 

The  petitioner,  Mr.  Walker,  who  was  a  farmer,  employed  Mr. 
Foster  as  his  solicitor  from  October,  1855,  until  the  early 
*  106  part  of  the  year  of  1859.  In  1858,  the  *  petitioner  being 
indebted  to  Mr.  Foster  in  a  considerable  amount  for  pro- 
fessional business  transacted  for  him  and  cash  advances  made  to 
him,  a  deed  dated  the  2d  of  July,  1858,  was  executed,  by  which, 
after  reciting  that  the  petitioner  was  indebted  to  Mr.  Foster  in 
various  sums  lent  and  paid  for  his  use,  and  for  costs  and  charges 
for  business  done,  the  petitioner  assigned  to  Mr.  Foster  all  his 
farming  stock,  alive  and  dead,  corn,  and  growing  crops  and  prod- 
uce, and  all  his  household  goods,  chattels  and  effects  at  Teversham, 
and  all  his  race-horses,  &c.,  subject  to  a  proviso  for  making  the 
deed  void  if  the  petitioner  should  pay  to  Mr.  Foster,  his  executors, 
administrators,  or  assigns,  the  sums  of  money  then  due,  and  all 
such  further  sums  as  Mr.  Foster  might  advance,  on  the  2d  of 
December,  1858,  or  on  such  earlier  day  as  Mr.  Foster  might  by 

^  See  Jones  v,  Tripp,  Jac.  322 ;  Williams  v.  Piggott,  Jac.  598 ;  Booth  v, 
Creswicke.  18  L.  J.  Ch.  217 ;  Kerr  F.  &  M.  (Ist  Am.  ed.)  166,  167. 
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notice  in  writing  appoint,  and  should  in  the  mean  time  pay  interest 
at  tlie  rate  of  &L  per  cent  per  annum.  The  deed  contained  a  power 
of  sale  enabling  Mr.  Foster  to  sell  immediately  on  default  in  pay- 
ment. Three  other  securities  of  the  same  date  were  given,  but  it 
is  not  necessary  to  state  any  particulars  as  to  them. 

In  January,  1859,  Mr.  Foster  delivered  an  unsigned  bill  of  costs, 
which,  after  deducting  sums  received  for  costs  from  other  persons, 
showed  a  balance  of  362Z.  Os,  Id,  due  from  Mr.  Walker,  its  amount 
apart  from  these  deductions  being  479Z.  98.  4d.  The  sum  claimed 
by  Mr.  Foster  as  due,  including  the  above  bill  of  costs,  was  2190/. 
38.  4d.  The  petitioner,  as  it  appeared,  was  in  somewhat  embar- 
rassed circumstances,  and  on  the  15th  of  March  Mr.  Foster  pressed 
him  for  payment  of  the  costs  and  cash  advances,  and  threatened  to 
pot  the  securities  in  force,  upon  which  he  consulted  Mr.  Hall, 
another  solicitor.  Several  interviews  took  place  betwen  Mr. 
Hall  and  Mr.  Foster,  and  a  correspondence  ensued  between 
*  them,  in  the  course  of  which  the  following  letters  passed.    *  107 

On  Friday,  the  13th  of  May,  1859,  Mr.  Hall  wrote  to  Mr. 
Foster  as  follows :  — 

« 

^'  I  regret  that  you  should  have  refused  to  show  me  the  residue 
of  the  vouchers  for  moneys  advanced  by  you  on  Mr.  Walker's 
behalf ;  I  beg  to  repeat  what  I  said  to  you  this  morning,  that  my 
client  is  anxious  to  pay  what  is  due  to  you.  The  matter  most  in 
dispute  is  your  bill  of  costs,  some  items  of  which  appear  too  high  ; 
however,  I  think  this  difficulty  might  be  overcome,  if,  instead  of 
your  refusing  to  take  a  farthing  off,  you  and  I  met  and  taxed  it 
between  ourselves." 

Mr.  Foster,  on  the  same  day,  answered  the  above  letter  as  fol- 
lows :  — 

"  You  appear  to  be  under  a  mistake.  I  did  not  refuse  to  show 
the  vouchers,  provided  you  are  ready  to  pay  the  amounts  due,  as 
to  which  I  cannot  obtain  any  positive  engagement.  If  you  will 
send  me  the  draft«  of  the  proposed  transfers,  so  that  I  may  see 
there  is  a  serious  intention  of  completing  the  business,  the  vouchers 
shall  be  produced  on  any  appointment  for  settlement  being  made. 
I  had  rather  my  bills,  if  taxed,  should  be  so  by  the  proper  officials, 
and  thereby  any  unpleasant  discussion  between  you  and  myself 
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will  be  avoided.  Unless  the  drafts  are  sent  to  me  in  the  course  of 
Monday,  I  shall  assume  that  it  is  not  your  intention  to  complete 
the  business,  and  shall  issue  execution,  or  take  such  other  steps  as 
I  may  think  necessary  to  bring  the  matter  to  a  close." 

Mr.  Hall,  on  the  14th  of  May,  replied  as  follows :  — 

'^  An  appointment  is  made  after  I  receive  abstract  of  secu- 
*  108  rities  you  hold  against  Mr.  Walker  (which  are  given  *  for 
no  specific  sum,  but  for  money  due  at  the  time  of  the  execu- 
tion and  thereafter  to  become  due)  to  compare  abstracts,  and  also 
to  examine  debtor  and  creditor  accounts  with  the  vouchers,  but 
when  the  account  is  gone  into  not  one-half  of  the  vouchers  are 
produced.  On  Friday  morning  your  clerk  called  at  my  office  and 
informed  me  that  the  remainder  of  the  vouchers  were  found,  and  I 
at  once  made  an  appointment  to  examine  them,  and  attended  ;  but, 
to  my  no  little  surprise,  I  again  repeat,  you  declined  to  produce 
the  vouchers,  although  I  informed  you  that  my  client  was  ready  to 
pay  you  off  at  any  time,  and  that  the  chief  difficulty  in  the  way 
was  your  bill  of  costs,  which  I  proposed  to  tax  between  ourselves. 
...  I  again  recapitulate  that  my  client  and  his  friends  are  most 
anxious  to  pay  what  is  really  due  to  you,  and  that  at  once.  It  is 
useless  to  send  the  draft  transfers  for  your  perusal  until  the  amount 
due  to  you  is  ascertained,  and  the  time  is  too  short  to  allow  me  to 
draw  them." 

No  reply  was  sent  to  this  letter. 

Mr.  Foster  deposed  positively,  and  the  statement  was  not  contra- 
dicted, that  until  the  13th  of  May,  no  objection  was  made  to  any 
charges  in  his  bill  of  costs,  though  the  bill  of  costs  had  been  in  Mr. 
Hall's  hands  nearly  two  months. 

On  the  17th  of  May,  Mr.  Foster  served  on  the  petitioner  a  writ- 
ten notice,  in  these  terms  :  — 

"  I  do  hereby  give  you  notice,  that  I  appoint  the  hour  of  twelve 
o'clock  at  noon  this  day  for  payment  of  the  principal  moneys  and 
interest  due  to  me  by  virtue  of  an  indenture  expressed  to  be  made 
on  the  2d  of  July  last  between  yourself  of  the  one  part  and  myself 
of  the  other  part.    As  witness  my  hand  the  17th  day  of  May,  1859. 

*  "Edmond  Foster." 
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*  The  payment  was  not  made,  and  Mr.  Foster,  on  the  same  *  109 
day,  sent  a  person  to  take  possession  on  his  behalf  of  the 
property  comprised  in  his  security,  and  which,  up  to  the  time  of 
such  seizure,  was  in  the  actual  possession  of  the  petitioner,  who 
was  in  the  occupation  of  the  house  and  land  where  the  assigned 
property  was  situate. 

On  the  19th  of  May,  in  order  to  prevent  Mr.  Foster  from  exer- 
cising his  power  of  sale,  the  pe'titioner  prevailed  upon  a  Mr.  EUiston 
to  pay  under  protest  the  amount  of  Mr.  Foster's  claim.  A  second 
bill  of  costs,  amounting  to  20Z.  68.  4(2.,  was  delivered  on  this  day, 
and  Mc.  EUiston  paid  under  protest  the  total  amount  of  the 
2190Z.  Ss.  4(2.,  with  subsequent  interest;  and  the  second  bill  of 
costs,  amounting  in  the  whole  to  2233/.  18^.  2d.  Mr.  Foster 
signed  upon  one  of  the  deeds  a  receipt  in  these  terms :  "  I  hereby 
acknowledge  that  B.  A.  EUiston,  of,  &c.,  has  this  day  paid  me  the 
sum  of  2233Z.  18^.  2d.  for  the  amount  due  on  the  within  securities, 
and  I  hereby  undertake  to  assign  the  within  mentioned  securities 
to  him  at  his  cost  when  thereto  required." 

The  petitioner  then  presented  a  petition  for  taxation  of  the  bill 
of  costs,  alleging  a  number  of  specific  instances  of  overcharge. 
The  Court  considered  that  there  was  sufficient  evidence  of  there 
being  overcharges,  though  not  of  a  gross  nature. 

Vice- Chancellor  Wood  dismissed  the  petition  without  costs, 
being  of  opinion  that,  under  the  circumstances,  there  had  not  been 
any  pressure  of  such  a  description  as  to  lay  a  ground  for  ordering 
a  taxation  of  the  bills  after  payment. 

Mr.  W.  D.  Lewis  and  Mr.  Edmund  James^  for  the  petitioner. 
—  The  respondent  had  a  security  not  only  for  what  was 
*  due,  but  for  what  was  to  become  due,  and  he  has  taken  *  110 
upon  himself  to  determine  how  much  was  due,  and  has  made 
use  of  the  extensive  powers  given  him  by  his  security  to  enforce 
immediate  payment  of  that  amount  as  fixed  by  himself.  It  is  like 
the  case  of  a  mortgagee's  solicitor  requiring  payment  of  his  biU  of 
costs  and  deducting  it  from  the  mortgage  money,  which  is  a  case 
in  which  if  there  are  overcharges  the  Court  wiU  order  taxation 
after  payment.  Lawless  v.  Mansfield,  (a)  The  powers  given  by 
the  security  were  such  as  to  make  the  payment  substantiaUy  the 
act  of  the  solicitor,  not  of  the  client,  who  was  placed  in  such  cir- 

(a)  1  Dru.  &  War.  557. 
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cumstances  that  he  could  not  help  himself,  for  if  he  had  not  paid, 
the  respondent  would  have  sold  and  paid  himself.  Here  the  letters 
which  passed  before  the  payment  amount  to  an  arrangement  that 
the  bill  should  be  taxed,  and  the  Court  will  attend  to  such  arrange- 
ments. Re  Fishery  (a)  JSx  parte  Wilkinson.  (5)  The  security 
purported  to  extend  to  future  costs,  and  some  of  the  costs  paid 
were  incurred  after  its  date.  As  regarded  these  costs  the  security 
was  not  legal,  and  it  was  an  illegal  act  to  make  use  of  it  to  enforce 
payment  of  them.  Overcharges  being  clearly  shown  the  petitioner 
under  the  circumstances  is  entitled  to  taxation. 

Me  Cattliuy  (e?)  Me  Stephen^  (d)  Me  Browne^  (c)  and  HoweU  v. 
Edmunds,  (^)  were  also  referred  to. 

Mr.  Molt  and  Mr.  ColCj  for  the  respondent.  —  The  appellant 
alleges  that  this  is  a  case  in  which  in  substance  the  solicitor  re- 
ceived his  client's  money  and  paid  himself  out  of  it,  but  that 
*  111  is  not  a  just  view  of  the  *  facts.  It  is  merely  a  case  in 
which  a  solicitor  took  measures  to  enforce  payment  of  his 
bill  of  costs  some  months  after  the  relation  of  solicitor  and  client 
had  ceased,  the  client  being  represented  in  the  transactigns  by  a 
new  solicitor,  and  so  having  all  requisite  protection  and  advice. 
The  security  purported  to  extend  to  future  costs ;  it  was  no  doubt 
invalid  as  to  them,  but  the  subsequent  costs  wei-e  due  whether  on 
security  or  not,  and  there  was  nothing  unreasonable  in  requiring 
payment.  Mere  pressure  is  not  enough  to  make  a  bill  taxable 
after  payment,  there  must  be  undue  or  illegal  pressure ;  if  a  client 
is  in  difficulties  there  must  always  be  pressure  to  obtain  payment 
of  a  bill.  Me  Barrow,  (h)  As  to  the  allegation  of  a  contract  that 
the  bill  should  be  taxed,  the  petition  makes  no  such  case,  the  re- 
spondent's reference  to  taxation  was  made  before  payment,  and  the 
protest  made  at  the  time  of  payment  negatives  the  existence  of  a 
contract.  The  appellant  does  not  show  either  undue  pressure  and 
overcharges,  or  overcharges  amounting  to  fraud,  and  be  is  bound 
to  show  one  or  the  other.  The  cases  in  which  the  relation  of  so- 
licitor and  client  had  not  ceased  cannot  help  the  appellant ;  this 
makes  Lawless  v.  Mansfield  and  Howell  v.  Edmunds  inapplicable. 
In  the  case  of  Me  Wilkinson  the  bill  was  delivered  on  the  eve  of 

• 

(a)  18  Beav.  183.       (d)  2  Phil.  562.  (^)  4  Russ.  67. 

(6)  2  Coll.  92.  (e)   1  De  G.,  M.  &  G.  322.        (h)  17  Beav.  647. 

(c)   23  Beav.  412. 
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settiement,  here  months  before.  lie  HarriMn^  (a)  Re  Hubbard^  (() 
Be  Browne,  (c)  The  case  of  pressure  breaks  down.  Poster  had 
given  notice  in  March  that  he  would  put  his  security  in  force,  the 
bill  haying  been  delivered  in  January ;  the  petitioner  in  March 
retained  Hall,  and  for  two  months  after  this  no  complaint  was 
made  of  the  amount  of  charges.  There  are,  no  doubt,  some  over- 
charges in  the  bill,  but  in  the  absence  of  undue  pressure 
their  existence  is  immaterial  for  the  present  *  purpose,  they  *  112 
being  trifling  in  amount,  and  no  attempt  having  been  made 
to  show  gross  overchai*ge  amounting  to  fraud. 

Mr.  Lewis^  in  reply.  —  It  is  wholly  immaterial  whether  the  pres- 
sure was  justifiable  or  not,  the  question  is,  whether  there  was  such 
pressure  as  to  oblige  the  client  to  pay  at  once  without  a  previous 
taxation,  and  a  stronger  case  of  pressure  than  the  present  can 
hardly  be  imagined.  As  to  the  relation  of  solicitor  and  client 
having  ceased  for  some  time,  that  is  not  of  great  importance ; 
many  of  the  cases  in  which  taxation  after  payment  has  been  ordered 
have  been  cases  where  the  relation  of  solicitor  and  client  had  never 
existed  at  all ;  as  when  a  mortgagor  applies  to  tax  the  bill  of  the 
mortgagee's  solicitor.  Here  is  an  account  to  be  settled;  if  the 
petition  is  dismissed  the  petitioner  will  have  to  file  a  bill ;  where 
is  the  use  of  driving  him  to  that  course?  If  the  petitioner  had 
filed  a  bill  on  the  18th  of  May,  for  an  account  of  what  was  due  on 
the  securities,  an  injunction  would  have  been  of  course.  It  may 
be  doubted  whether  the  security  was  good  even  as  to  past  costs, 
no  amount  being  specified ;  it  clearly  was  not  good  as  to  the  future 
costs  ;  no  signed  bill  had  been  delivered,  the  respondent,  therefore, 
was  not  in  a  position  to  sue  at  law,  and  so  what  he  has  done  is  to 
compel  payment  of  a  sum  for  which  he  could  not  have  brought  an 
action,  by  means  of  a  security  which  did  not  cover  the  whole  of 
that  sum.  The  Act  lays  down  as  a  general  rule  that  there  shall 
not  be  taxation  after  payment,  but  it  never  intended  by  payment  a 
payment  made  under  such  circumstances  as  here,  where  the  client 
was  obliged  to  pay  at  once  under  pain  of  being  turned  out  of  liouse 
and  home. 

Be  Tryon  Qd)  and  Be  Bance  (e)  were  also  referred  to. 

(o)  10  Beav.  67.  (d)  7  Beav.  496. 

(6)  16  Beav.  261.  (0  22  Beav.  177. 

(c)   1  De  G.,  M.  &  G.  322. 
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♦  118       •  The  Lord  Justice  Knight  Bruce.  —  Mr.  Walker,  the 

petitioner  in  this  case,  a  farmer  in  Cambridgeshire,  of  some 
landed  property,  with  means  not  inconsiderable,  but  addicted  either 
to  racing  or  to  breeding  race-horses,  and  not  unembarrassed, 
employed  Mr.  Foster,  the  respondent,  a  solicitor  in  Cambridge,  pro- 
fessionally. Independently,  however,  of  the  professional  relation  be- 
tween them,  there  was  also  the  relation  of  debtor  and  creditor  other- 
wise, by  reason  of  frequent  advances  which  the  client  required,  and 
which  the  solicitor  made  to  or  for  him.  And  in  the  course  of  the  con- 
nection between  them,  Mr.  Foster  prepared,  and  caused  or  procured 
Mr.  Walker  to  execute,  three  or  four  securities  upon  freehold  and 
copyhold  estates  belonging  to  Mr.  Walker  (freehold  and  copyhold 
property  which  had  been  previously  mortgaged),  upon  a  judgment 
which  had  been  obtained  against  a  dragoon  officer,  who  had  bought 
a  horse  of  Mr.  Walker,  in  respect  of  that  horse ;  and  also  upon  all 
the  movable  property  of  Mr.  Walker,  on  his  farm,  live  and  dead 
stock,  and  furniture,  and  every  thing  of  that  description  present  at 
that  time  and  to  come,  as  I  understand  the  matter.  And  these 
securities,  limited  only  by  the  amount  of  the  stamps  upon  them, 
were  not  for  any  specified  amount  of  debt,  but  recited  generally 
that  a  debt  was  due,  and  were  securities  for  the  debt  then  due,  with 
interest,  whatever  it  might  be,  and  all  debts  thereafter  to  become 
due  on  any  account  whatsoever  —  (that,  I  believe,  is  the  expres- 
sion in  two  or  three  of  the  securities),  with  the  interest  also  on 
those  future  debts.  These  securities,  which  were  extensive  and 
stringent  in  their  frame,  were  obtained  in  July,  1858.  Some  time 
afterwards  the  solicitor,  the  creditor,  desired  payment:  iie  was 
more  ready  to  receive* than  the  debtor  was  to  pay;  and,  in  the 

course  of  the  discussions  that  ensued,  a  bill  of  cost<s  was 

*  114    delivered,  accompanied  by  *  an  account  current.    The  bill 

of  costs  amounted  to  4191,  9«.  4c2.,  reduced  by  sums  credited 
as  received  on  the  client's  account  to  362Z.  Oa.  Id.  This  was  inde- 
pendent of  the  debt  for  advances  and  interest,  which  considerably 
exceeded  that  sum.  The  bill  having  thus  been  delivered,  the  client 
employed  another  solicitor,  between  whom  and  Mr.  Foster  negotia- 
tions ensued ;  Mr.  Foster  pressing  for  payment  and  threatening  to 
make  his  securities  available,  and  the  other  desiring  time.  In  the 
course  of  these  negotiations  the  propriety  of  looking  at  the  bill 
delivered,  with  a  view  to  moderating  its  amount,  was  suggested  to 
Mr.  Foster,  who,  however,  declined  to  allow  such  an  examination, 
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stating  that,  if  it  was  to  be  examined,  it  must  be  examined  regu* 
larly  by  means  of  taxation  ;  his  vouchers,  rather  extensive,  and,  as 
£bu*  as  I  can  judge,  relating  to  not  very  simple  pecuniary  accounts, 
were  asked  for,  but  were  not  produced  ;  Mr.  Foster  saying  in  sub- 
stance, that  it  would  be  time  enough  to  produce  the  vouchers  when 
the  money  should  be  ready.  Matters  went  on  in  this  way,  the 
client  being  in  possession  of  the  bill  from  January,  1859,  when  it 
was  delivered,  —  a  bill,  however,  unsigned,  and  therefore. one  upon 
which  no  action  could  be  maintained,  although  the  want  of  signa- 
ture did  not  prevent  the  client  from  having  it  taxed  if  so  disposed. 
Mr.  Foster,  dissatisfied  with  the  delay,  and  reasonably  or  unreason- 
ably dissatisfied  with  the  manner  in  which  he  considered  himself 
treated,  in  May,  1859,  put  one  of  his  securities  in  force  ;  and  that 
security  was  a  bill  of  sale,  which  enabled  him  to  send  a  bailiff  to 
take  possession,  or  some  person  exercising  those  functions  to  take 
possession,  and  he  accordingly  did  take  possession,  of  all  the 
movable  property  (stock,  crops,  and  effects  of  that  kind)  upon  the 
farm  , —  of  course  a  very  serious  step.  Not  only  did  the  terms  of 
Mr.  Foster's  security  enable  him  to  do  that,  but  they  enabled 
him  also  to  sell  at  once.  Of  course  this  *  was,  whether  just  *  115 
or  unjust,  a  case  of  considerable  pressure  upon  a  man  cir- 
cumstanced as  Mr.  Walker  was.  Accordingly,  when  matters  had 
arrived  at  this  state,  his  brother-in-law,  I  think,  Mr.  EUiston,  a 
neighbouring  yeoman  or  gentleman,  was  induced  to  advance  for 
Mr.  Walker  the  sum  requisite  to  pay  Mr.  Foster's  demand  in  full, 
which  was  a  sum  for  principal  and  interest  exceeding  2000/.  Now 
that  payment  was  obtained  clearly  by  means  of  the  pressure,  just 
or  unjust,  fair  or  unfair,  of  having  put  the  bailiff  in  possession  of 
the  stock  and  goods,  as  I  have  said ;  and  the  demand  was  in  one 
entire  sum  for  the  principal  and  interest  claimed,  and  perhaps  fairly 
claimed,  independently  of  the  costs,  and  for  the  amount  of  the  costs. 
Now,  Mr.  Foster's  objection  to  deliver  the  vouchers  before  payment 
had  continued  down  to  the  very  day  of  payment ;  the  vouchers  for 
the  money  account  were  not  produced,  as  I  understand  the  facts,  un- 
til the  day,  namely,  the  19th  of  May,  I  think,  when  the  payment  was 
made,  when  there  could  hardly  be  time  for  a  prolonged  or  careful 
consideration  of  them.  That,  however,  is  not  all.  The  bill  of  costs 
included  in  this  amount  of  2000Z.  and  upwards  comprised  items,  of 
no  inconsiderable  amount,  of  dates  subsequent  to  the  securities, 
namely,  subsequent  to  the  2d  of  July,  1858,  when  the  securities  were 
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given.  It  was  not  competent,  as  I  understand  the  law,  for  the  so- 
licitor to  take  a  security,  or  to  apply  a  security  taken,  for  the  purpose 
of  costs  which  might  be  incurred  at  a  later  period.  But  the  security 
was  applied  and  enforced  for  that  purpose  as  well  as  the  rest,  and 
the  whole  was  treated  as  one  entire  demand  for  which  the  solicitor 
had  entitled  himself  to  sell  the  farmer's  stock,  and  crops,  and  fur- 
niture. When  to  this  it  is  added  that  the  client  had  never  pro- 
fessed  to  abandon  his  intention  of  having  the  correct  amount  due 
for  costs  ascertained,  I  find  it  impossible  to  say  that  this 

*  116    was  such  a  payment  as  precluded  him  from  a  taxation.    *  I 

think  that  it  was  a  payment  made  under  such  special  cir- 
cumstances as  to  bring  the  case  within  the  exception  of  the  statute. 
The  payment,  I  conceive,  cannot  be  alleged  against  the  taxation, 
and  there  is  nothing  else  to  allege  against  it.  It  was  possibly 
necessary  that  the  petition  should  allege  overcharge,  and  my 
opinion  is  that  there  is  for  the  present  purpose  sufficient  evidence 
of  overcharge,  that  is,  sufficient  evidence  of  probability,  at  least, 
that  on  taxation  the  bill  will  be  considerably  diminished,  —  an  ob- 
servation which  I  do  not  mean  at  all  as  one  reflecting  upon  Mr. 
Foster.  .  Not  only  may  the  bill  be  too  high  without  any  imputation 
upon  his  character,  but  before  the  taxing  officer  evidence  may  pos- 
sibly be  adduced  to  displace  or  meet  much  of  that  which  is  now 
before  us,  and  which,  as  I  have  said,  in  my  judgment  raises  a  primd 
facte  case  of  liability  to  deduction  upon  a  taxation  to  a  considerable 
amount.  The  greater  bill  then  must,  I  think,  be  taxed.  The 
amount  of  the  second  bill  is  rather  less  than  twenty  guineas,  and 
perhaps  it  is,  therefore,  of  very  slight  importance  whether  it  shall 
be  taxed  or  not ;  but  that  bill  was  delivered  so  very  late,  and  is  so 
much  connected  with  the  other,  that  the  one  being  taxed  the  other 
ought,  in  my  opinion,  to  be  so  likewise.  Differing,  I  acknowledge, 
from  an  opinion  which  it  is  impossible  not  to  estimate  very  highly, 
and  respect  very  greatly,  I  think  that  both  these  bills  should  be 
taxed  under  an  order  of  the  usual  kind  for  that  purpose. 

The  Lord  Justice  Turner.  —  I  am  also  of  opinion,  with  the 
most  unfeigned  respect  to  the  Yice-Chancellor,  whose  great  atten- 
tion to  all  cases  which  come  under  his  consideration,  and  whose 
elaborate  judgment  upon  this  case,  render  it  a  not  very  pleas- 

*  117    ing  duty  to  differ  in  opinion  from  him,  that  this  *  order, 

dismissing  the  application  to  tax  this  bill  of  costs,  cannot 
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be  maintained.  I  certainly  am  not  more  inclined  than  the 
Vice-Chancellor  himself  is  to  encourage  applications  of  this 
description;  and  still  less  am  I  inclined  to  disturb  any  settled 
rules  upon  the  subject.  But  in  differing  from  him  in  this  particu- 
lar case  I  rather  think  that  I  am  adhering  more  to  the  general 
rules  which  have  been  laid  down  upon  the  point  than  his  Honor 
himself  has  done.  I  collect  from  the  cases  upon  this  subject,  that 
the  general  rule  is  now  considered  as  perfectly  well  settled,  that 
upon  an  application  to  tax  a  bill  of  costs  which  has  been  paid,  it 
must  be  shown  either  that  there  has  been  what  is  called  undue 
pressure  and  overcharge,  or  that  there  has  been  oyercharge  amount- 
ing to  fraud ;  and,  in  my  opinion,  this  case  is  brought  within  the 
first  branch  of  that  rule  —  undue  pressure  and  overcharge.  The 
case  is  peculiar  in  its  circumstances ;  and  I  am  not  aware  of  any 
case  —  and  certainly  none  has  been  cited  at  the  bar  —  which 
resembles  it  or  can  govern  the  decision.  It  is  the  case  of  a  secu- 
rity taken  by  a  solicitor  for  moneys  due  and  to  become  due  to  him. 
That,  as  I  think,  is  the  operation  of  the  deed.  The  question  then 
is,  whether  there  has  been  pressure  in  enforcing  the  security  ?  for 
if  there  has  been  pressure  in  enforcing  the  security,  there  has  been 
pressure  in  enforcing  payment  of  the  bill.  Now  this  is  a  mixed 
case  of  objections  to  the  account  with  respect  to  the  moneys 
advanced  upon  the  security  and  objections  to  the  bills  of  costs. 
As  to  the  account  of  the  moneys  which  have  been  advanced  upon 
the  security  the  objection  is  this:  that  no  vouchers  had  been 
produced.  As  to  the  bill  of  costs  the  objection  is,  that  the  charges 
are  high  and  unreasonable ;  and  in  that  state  of  circumstances,  the 
bill  having  been  delivered  in  January,  1859,  and  having  been  the 
subject  of  discussion  between  the  parties,  Mr.  Foster  on  the  13th  of 
May,  1859,  writes  this  letter  to  Mr.  Hall,  who  at  that  time 
*  had  become  the"  solicitor  of  the  petitioner.  He  says :  *  118 
^^  You  appear  to  be  under  a  mistake.  I  did  not  refuse  to 
show  the  vouchers  provided  you  are  ready  to  pay  the  amounts  due, 
as  to  which  I  cannot  obtain  any  positive  engagement.  If  you  will 
send  me  the  drafts  of  the  proposed  transfers  so  that  I  can  see 
there  is  a  serious  intention  of  completing  the  business,  the 
vouchers  shall  be  produced  on  any  appointment  for  settlement 
being  made.  I  had  rather  my  bills,  if  taxed,  should  be  so  by  the 
proper  officials,  and  thereby  any  unpleasant  discussions  between 
you  and  myself  will  be   avoided."    That  refers  to  a  proposition 
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which  Mr.  Hall  had  made  that  they  should  meet  and  settle  the 
questions  upon  the  bill  of  costs  between  themselves.  Mr.  Foster 
then  continues :  ^'  Unless  the  drafts  are  sent  to  me  in  the  course  of 
Monday,  I  shall  assume  that  it  is  not  your  intention  to  complete 
the  business,  and  shall  issue  execution,  or  take  such  other  steps  as 
I  may  think  necessary  to  bring  the  matter  to  a  close ; "  threaten- 
ing, no  doubt,  to  issue  execution  on  the  securities,  but  saying  in 
the  alternative  that  he  would  take  either  that  course  of  issuing 
execution,  or  such  other  proceedings  as  he  might  think  necessary 
to  bring  the  matter  to  a  close.  On  the  following  day,  the  14th  of 
May,  Mr.  Hall  answers  that  letter.  He  refers  again  to  the  non- 
production  of  the  vouchers ;  and  he  says,  "  I  again  repeat,  you 
declined  to  produce  the  vouchers,  although  I  informed  you  that 
my  client  was  ready  to  pay  you  off  at  any  time,  and  that  the  chief 
difficulty  in  the  way  was  your  bill  of  costs,  which  I  proposed  to  tax 
between  ourselves,  but  from  which  you  stated  positively  that  you 
would  not  take  off  one  farthing.  I  again  recapitulate  that  my 
client  and  his  friends  are  most  anxious  to  pay  what  is  really  due 
to  you,  and  that  at  once  ;  it  is  useless  to  send  the  draft  transfers 
for  your  perusal  till  the  amount  due  to  you  is  ascertained,  and  the 

time  is  too  short  to  allow  me  to  draw  them."  The 
•  119   *  letter  of  the  13th  was  written  on  the  Friday  ;  Monday  was 

the  day  fixed  for  the  delivery  of  the  drafts  of  the  transfers, 
and  on  the  Saturday  that  letter  was  written  by  Mr.  Hall.  With- 
out more,  and  without  further  communication,  on  the  17th,  the 
Tuesday,  the  day  after  the  day  fix^d  by  the  letter  of  the  13th  of  May, 
Mr.  Foster  gives  immediate  notice  that  the  money  which  was  due 
upon  the  securities  must  be  paid  at  twelve  o'clock  on  that  same 
day  ;  and  the  money  not  being  paid  upon  that  day,  he  issues  execu- 
tion and  takes  possession  under  the  bill  of  sale  which  he  had  of 'all 
the  movable  chattels  of  this  gentleman.  Now  was  or  was  not  Mr. 
Hall  right  in  asking  for  the  production  of  those  vouchers  before  the 
money  was  paid  ?  If  he  was  right,  might  he  not  very  reasonably 
expect  that  Mr.  Foster  would  produce  those  vouchers  before  he 
insisted  upon  the  settlement  of  the  accounts,  and  that  he.  would 
not  resort  to  that  extreme  alternative,  which  was  stated  in  his 
letter,  of  putting  in  force  his  security  without  further  notice  ?  I 
think  that  he  was  justified  in  that  expectation.  I  think  that  it 
was  Mr.  Foster's  duty,  if  he  intended  to  enforce  the  security,  to 
say  at  once,  '^  you  must  procure  an  order  to  tax  this  bill  to-mor- 
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row  "  (because  that  was  the  only  day  that  was  left),  "  or  I  will 
put  my  security  in  force  on  Tuesday."  I  think  that  he  was  justified 
in  considering  that  Mr.  Poster  in  the  letter  of  the  13th  of  May  had 
left  an  alternative  open,  that  he  would  not  proceed  to  enforce  the 
security  and  take  to  himself  full  payment,  and  constitute  himself 
the  judge  of  the  amount  which  was  due  upon  the  security.  If  so, 
I  think  that  there  was  -surprise  and  pressure  on  the  part  of  Mr. 
Foster  in  putting  in  force  this  security  as  he  did.  As  to  overcharges 
there  is  no  doubt ;  one  item  in  this  bill  has  been  proved  beyond 
question  to  be  an  overcharge,  and  that,  according  to  the  cases 
which  have  been  cited  at  the  bar,  is  sufficient,  with  the 
undue  *  pressure,  to  entitle  the  party  aggrieved  to  the  taxa-  *  120 
tion  of  the  bills. 

Now  it  is  said  that  this  gentleman  had  an  independent  solicitor. 
Mr.  Hall,  it  appears,  had  become  his  solicitor  in  the  month  of 
March,  1859,  and  it  is  very  true  that  the  principles  which  apply  to 
the  taxation  of  a  bill  where  a  party  is  without  protection,  do  not 
apply  so  strongly  to  the  case  where  the  bill  has  been  delivered  and  * 
the  party  has  a  solicitor  of  his  own  to  protect  him.  But  then 
that  question  has  to  be  considered  with  reference  to  the  conduct 
of  the  solicitor  who  has  afforded  that  protection  ;  and  Mr.  Hall, 
the  solicitor  who  protected  Mr.  Walker  the  petitioner,  himself 
objected  to  this  bill  of  costs,  and  that  objection  was  known  to  Mr. 
Foster,  the  solicitor  against  whom  the  taxation  is  applied  for.  It 
is  said  that  Mr.  Hall  did  not  do  this  for  two  months  ;  that  he  had 
had  possession  of  the  bill  of  costs  from  March  to  May  without  rais- 
ing any  objection  to  it.  But  this  fact  could  not  have  precluded 
taxation  before  payment.  It  could  not,  of  course,  be  for  one 
moment  argued,  that  the  fact  of  Mr.  Hall  having  had  the  bill  of 
costs  for  two  months  could  have  precluded  the  taxation  before 
payment ;  and,  in  my  judgment,  it  cannot  preclude  the  taxation 
after  payment,  if  the  payment  was  enforced,  as  I  think  it  was,  by 
pressure.  I  think,  too,  it  is  not  immaterial,  by  any  means,  to  the 
question  in  the  present  case,  that  the  security  was  for  the  payment 
of  future  bills  of  costs.  It  was  put  by  Mr.  Bolt  and  Mr.  Cole  in 
argument,  that  the  sole  question  to  be  considered  is,  whether  the 
costs  were  due  independent  of  the  security.  But,  upon  the  ques- 
tion of  pressure,  Mr.  Foster  had  undoubtedly  no  right  to  take  pay- 
ment under  his  security  of  the  bill  of  costs,  so  far  as  the  costs  had 
been  incurred  subsequently  to  the  execution  of  the  deed :  he  had 
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no  right  to  demand  immediate  payment  of  that  part  of  his 
*  121    bills  of  costs  which  had  been  *  incurred  subsequently  to  the 

security,  for  he  had  delivered  no  signed  bill  of  costs.  He 
therefore  was  not  in  a  position  to  enforce  payment  at  all  of  those 
costs  which  had  been  incurred  subsequently  to  the  execution  of  the 
deed ;  he  could  not  enforce  it  under  the  deed,  because  the  deed 
was  invalid  as  a  security  for  future  costs  ;  he  could  not  enforce  it 
independently  of  the  deed,  because  he  had  delivered  no  signed  bill 
of  costs.  Then  was  it  not  pressure  if  he  has  availed  himself  of 
the  power  given  to  him  by  this  security,  to  enforce  payment  of 
money  of  which  he  had  no  right  to  enforce  immediate  payment 
either  by  virtue  of  the  security  or  otherwise  ?  I  think  that  it  was, 
and  I  am  of  opinion  that  the  order  of  the  Yice-Ghancellor  must  be 
discharged,  and  that  there  must  be  a  reference  to  tax  the  two  bills 
of  costs. 


In  the  Matter  of  ELIZABETH  GREEN,  Widow ; 

AND 

In  the  Matter  of  "  AN   ACT  TO  FURTHER  AMEND   THE 
LAW  OP  PROPERTY  AND  TO  RELIEVE  TRUSTEES :  " 

AND 

Of  the  Trusts  of  the  Will  of  ELIZABETH   GREEN. 

1860.    June  8.    Before  the  Lords  JusTiCEfi. 

On  the  sale  of  a  leasehold  before  the  passing  of  the  Act  22  &  23  Vict.  c.  35,  the 
purchaser  coTenanted  to  indemnify  the  vendor  against  the  covenants  of  the 
lease.  He  bequeathed  the  leasehold  to  his  widow,  and  appointed  her  his  exety 
utrix :  Hdd,  that  the  Act  applied,  and  that  the  executors  of  the  widow  were 
at  liberty  to  distribute  her  estate  without  setting  apart  any  fund  to  provide 
against  the  liability  under  the  covenants. 

This  was  a  petition  presented  by  the  executors  of  Elizabeth 
Green,  widow,  to  obtain  the  opinion  or  direction  of  the  Court  as 
to  whether  any  fund  should  be  set  apart  to  meet  contingent  liabil- 
ities in  respect  of  a  leasehold  which  formed  part  of  the  estate  of 

the  testatrix. 
*  122       *  The  property  in  question  was  a  house  held  under  a 
lease   granted   by  the  commissioners  of  Greenwich  Hos- 
pital to  John  Bacon,  a  plasterer,  for  a  term  of  sixty-three  years^ 
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from  24th  June,  1827,  at  a  yearly  rent  of  202.  10«.  The  lease 
contained  covenants  to  pay  the  rent  and  keep  the  property  in 
repair. 

Bacon  having  subsequently  become  bankrupt,  the  assignees  sold 
the  lease  to  James  Oreen,  the  husband  of  the  testatrix,  and  the 
property  was  assigned  to  him  by  an  indenture  dated  the  14th  of 
January,  1835.  The  deed  of  assignment  contained  a  covenant  by 
Oreen  to  indemnify  both  the  assignees  and  Bacon  himself  from 
the  rent  and  covenants. 

Green  died  in  1836  leaving  a  will,  by  which  he  bequeathed  this 
leasehold  to  his  wife,  and  appointed  her  sole  executrix. 

The  testatrix  died  in  November,  1858.  Her  executors  proved 
her  will ;  and,  on  the  30th  of  September,  1859,  assigned  the  lease- 
hold to  a  purchaser.  They  also  got  in  and  converted  the  other 
property  of  the  testatrix,  and  had  now  a  large  balance,  in  hand 
ready  for  distribution  among  the  residuary  legatees. 

By  an  order  made  by  Vice-Chancellor  Stuart,  on  5th  March, 
1860,  it  was  ordered  that  an  account  should  be  taken  of  the  debts 
and  liabilities  affecting  the  personal  estate  of  the  testatrix,  and 
that  debts  were  to  be  distinguished  from  liabilities,  and  liabilities 
certain  from  liabilities  contingent,  and  that  the  personal  estate  of 
the  testatrix  should  be  applied  in  payment  and  satisfaction  of  such 
debts  and  liabilities  in  a  due  course  of  administration. 

•The  chief  clerk  certified  on  9th  May,  1860,  that  no  *  123 
person  had  come  in  and  proved  any  debt  against  the  estate  ; 
that  the  time  fixed  by  advertisement  for  that  purpose  had  expired, 
and  that  there  was  a  contingent  liability  in  respect  of  the  cove- 
nant of  James  Oreen  contained  in  the  assignment  of  14th  Janu- 
ary, 1835. 

The  executors  then  presented  this  petition  asking  the  opinion  of 
the  Court  whether  the  petitioners  were  personally  liable  in  respect 
of  any  further  claim  under  the  covenants  in  the  lease  and  assign- 
ment, or  either  of  them ;  and  that,  if  so,  then  a  sufficient  fund 
might  be  directed  to  be  set  apart  for  answering  such  liability. 
Yice-Chancellor  Stuart  recommended  that  the  petition  should  be 
mentioned  to  the  Lords  Justices. 

Mr,  Bacon  and  Mr.  Bonham  Carter,  for  the  executors.  —  The 
Yice-Chancellor  was  of  opinion  that  the  case  was  within  22  & 
23  Vict.  c.  85,  §  27  ("  An  Act  to  further  amend  the  Law  of 
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Property  and  to  relieve  Trustees  "),  and  that  by  virtue  of  that 
enactment  the  executors  might  distribute  the  estate  without  set- 
ting apart  any  fund  to  answer  this  contingent  liability,  but  his 
Honor  recommended  us  to  come  here,  because  in  the  case  of 
Dodson  V.  Sammellj  (a)  Vice-Chancellor  Kindbrsley  decided  that 
the  section  in  question  did  not  apply  in  the  case  of  liabilities 
under  instruments  executed  before  the  passing  of  the  Act,  being 
of  opinion,  on  the  authority  of  Moon  v.  Burden^  (6)  that  the 
section  was  not  to  be  treated  as  having  any  retrospective  efifect. 

Mr.  Ellis^  for  the  residuary  legatees.  —  Their  Lordships  held 
that  the  case  was  within  the  Act,  and  made  an  order  stating 
*  124  the  opinion  of  the  Court  *  that  the  executors  were  at  liberty 
to  proceed  in  the  distribution  of  the  estate  of  the  testatrix 
without  retaining  or  setting  apart  any  funds  for  the  purpose  of 
providing  against  any  liability  in  respect  of  the  covenants  in  the 
indenture  of  14th  January,  1885,  and  directing  that  the  executors 
should  be  at  liberty  to  proceed  in  the  distribution  of  the  estate 
accordingly. 


In  the  Matter  of  JAMES  BURKE,  a  Person  of  unsound  mind ; 

AND 

In  the  Matter  of  "THE  ACT  FOR  BETTER  SECURING 
TRUST  FUNDS  AND  FOR  THE  RELIEF  OF  TRUS- 
TEES ; " 

AND 

In  the  Matter  of  The  Trusts  of   the  Will  of  NATHANIEL 

SNELL. 

1860.    June  8.    Before  the  Lords  Justices. 

Order  made  for  the  application  of  the  income  of  a  fufkd  in  Court  for  the  mainten- 
ance of  a  person  of  unsound  mind«  without  commission,  though  his  property 
produced  upwards  of  200Z.  per  annum.' 

This  was  the  petition  of  a  person  of  unsound  mind,  by  his 
brother,  as  his  next  friend,  asking  that  the  income  of  a  sum  of 

(a)  8  W.  R.  252.  (6)  2  Exch.  22. 

'  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1361,  and  cases  in  note  (S). 
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44467.  6«.  11(2.  consols,  which  had  been  paid  into  Court  under  the 
Trustee  Relief  Act  to  his  account,  might  be  paid  to  his  brother 
and  sister,  they  undertaking  to  maintain  him. 

The  lunatic  was  twenty-nine  years  of  age  and  resided  with  his 
brother  and  sister.  His  lunacy  was  clearly  shown,  but  no  com- 
mission of  lunacy  had  ever  been  issued.  His  property  consisted 
of  the  aboYe-mentioned  sum  of  consols,  —  the  sum  of  974Z.  7«.  2d. 
reduced  bank  annuities, —  one-third  part  of  a  sum  of  8120Z.  5«.  8(2. 
consols,  subject  to  a  deduction  for  costs,  and  one-third  share  of  a 
small  landed  property  producing  lOOZ.  a  year.  His  income  thus 
amounted  to  more  than  200Z.  a  year,  all  arising  from  property  to 
which  he  was  absolutely  entitled. 

*  Mr.  Uddis^  for  the  petitioner,  called  the  attention  of  the  *  125 
Court  to  the  amount  of  the  lunatic's  property^ 

Mr.  Phillips  appeared  for  the  respondents. 

Their  Lordships  after  remarking  that  the  whole  income  was 
below  800Z.  per  annum,  made  an  order  for  payment  of  the  income 
of  the  4446Z.  6«.  lid.  consols  to  the  brother  and  sister  during 
such  period  as  the  lunatic  should  reside  with  them,  or  until  further 
order,  they  undertaking  not  to  receive  any  dividends  after  the 
lunatic's  ceasing  to  reside  with  them,  and  also  undertaking  to 
apply  for  his  maintenance  and  support  the  dividends  they  should 
receive. 

NoTB.  —  See  Eyre  v.  Wake,  4  Yes.  795 ;  Gillbee  v.  Gillbee,  1  Phil.  121  ; 
Be  Jihy,  17  Beay.  SS4. 
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In  the  Matter  of  ELLEN  TAYLER,  a  Person  of  unsound  niind ; 

AND 

In  the  Matter  of  The  Trusts  of  the  Annuity  of  ELLEN  TAYLER  ; 

AND 

In  the  Matter  of  The  TRUSTEE  ACT,  1860. 

1861.    July  24.    Before  the  Lords  Justices. 

An  order  cannot  be  made  for  the  maintenance  of  a  lunatic  not  found  so  bj  inqui- 
sition, unless  proceedings  have  been  taken  for  placing  the  property  under  the 
administration  of  the  Court  of  Chancery.* 

The  petitioner,  Ellen  Tayler,  was  a  person  of  unsound  mind, 
but  had  never  been  found  so  by  inquisition,  as  she  had  not  prop- 
erty sufficient  to  pay  the  expenses  of  a*commission.  In  1823, 
she  was  placed  in  a  lunatic  asylum,  where  she  had  ever  since 
remained. 

On  the  19th  of  October,  1831,  J.  N.  Tayler  granted  by  deed  to 
John  Slade,  his  executors,  administrators,  and  assigns,  two  annu- 
ities of  40Z.  each,  issuing  out  of  certain  lands,  in  trust  for  Ellen 
Tayler  and  another  person  since  deceased,  for  their  respec- 
*  126  tive  lives ;  and  by  the  same  *  deed  he  granted  the  lands  to 
Slade  in  fee,  upon  trust  for  better  securing  the  annuities, 
and  subject  thereto  for  the  grantor  in  fee, 

Slade  during  his  life  received  Miss  Tayler's  annuity,  and  applied 
it  for  her  maintenance.  He  died  intestate  in  1855,  and  from  that 
time  the  annuity  had  m)t  been  received. 

Dr.  Finch,  who  had  succeeded  to  the  management  of  the  asylum 
in  1858,  continued  to  maintain  Miss  Tayler  there,  though  for  some 
years  he  had  received  no  payment  whatever  for  her  maintenance, 
and  there  was  due  to  him  an  arrear  of  485Z.  She  had  no  relatives 
who  in  any  way  interested  themselves  about  her. 

Under  these  circumstances  this  petition  was  presented  by  Miss 
Tayler  by  Dr.  Pinch  as  her  next  friend,  praying  firstly,  that  Dr. 
Finch  might  be  appointed  the  trustee  of  the  deed  of  1831  in  the 
room  of  Slade,  and  that  an  ^  order  might  be  made  vesting  the 
annuity,  arrears,  and  right  to  sue,  and  the  lands,  in  him;    And 

1  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1361. 
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secondly,  that  he  might  be  authorized  to  retain  the  arrears  of  the 
annuity  when  recovered  (after  paying  the  costs  of  the  petition)  on 
account  and  in  part  satisfaction  of  the  arrears  due  to  him,  and  also 
to  apply  the  future  payments  of  the  annuity  for  the  petitioner's 
future  maintenance. 

Mr.  Hardy  appeared  in  support  of  the  petition. 

The  Lord  Justice  Turner.  —  Have  we  jurisdiction  to  give  such 
directions  as  are  asked  by  the  second  paragraph  of  the  prayer  ? 

Mr.  Hardy  referred  to  Re  Burke,  (a) 

*  The  Lord  Justice  Turner.  —  We  have  given  such  *  127 
directions  where  the  petition  was  in  a  suit  as  well. as  in 
lunacy,  and  the  case  to^  which  you  refer  stands  on  the  same 
footing,  the  fund  having  there  been  paid  into  Court  under  the  Act 
for  the  relief  of  trastees.  But  I  am  of  opinion,  that  we  have  no 
jurisdiction  to  give  any  direction  as  to  the  property  of  a  person 
not  found  lunatic  by  inquisition,  except  in  cases  where  it  is  under 
the  administration  of  the  Court  of  Chancery.  In  the  present 
case  we  can  go  no  further  than  to  make  an  order  appointing  Dr. 
Pinch  trustee,  and  vesting  in  him  the  annuity,  arrears,  and  right 
to  sue,  and  all  the  estate  which  was  vested  in  Slade.  He  can 
then  enforce  payment  of  the  arrears  and  future  instalments  of 
the  annuity,  but  we  cannot  make  any  order  as  to  his  application 
of  them.  The  proposed  mode  of  dealing  with  them  appears  very 
proper,  but  we  have  no  jurisdiction  to  make  an  order  author- 
izing it. 


The  Lord  Justice  Knight  Bruce  concurred. 

(a)  Supra,  p.  124. 
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♦  128  *  GREENWAY  v.  GREENWAY. 

I860.    June  1,  9.    Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords 

Justices. 

A  testator  gave  his  real  and  personal  estate  upon  trust  as  to  the  income  for  his 
brothers  E.  and  C.  or  the  heirs  of  their  bodies,  and  declared  that  if  either 
brother  should  die  leaving  heirs  of  his  body,  then  the  share  of  such  brother 
should  descend  to  such  heirs ;  but  if  one  brother  should  die  without  lawful 
issue,  then  the  whole  income  should  be  paid  to  the  surviving  brother,  or  in 
case  of  his  death  also  to  his  lawfully  begotten  heirs ;  but  in  case  both  brothers 
should  demise  without  issue  lawfully  begotten,  then  the  whole  property  should 
be  divided  among  the  testator^s  nearest  of  kin.  And  the  testator  appointed 
executors,  with  power  to  appoint  other  executors,  as  to  them  might  seem  fit, 
also  with  full  power  to  get  in  and  receive  all  moneys  or  securities  for  money, 
and  to  sell,  dispose  of,  and  convert  into  money  all  other  his  real  and  per- 
sonal estate  either  by  public  auction  or  private  contract,  as  to  them  should 
seem  meet. 

Held,  affirming  the  decision  of  Vice-chancellor  Stuart,  that  there  was  an  effect- 
ual gift  over  of  the  personalty  to  the  next  of  kin  in  the  event  of  £.  and  C. 
dying  without  leaving  issue  at  their  respective  deceases.^ 

Per  the  Lord  Chancellor.  Whether  the  29th  section  of  the  Wills  Act  (7  WiU. 
4,  and  1  Vict.  c.  26)  applies  in  the  case  of  a  gifl  over  of  personalty  which 
is  included  along  with  realty  in  a  preceding  gifl  which  creates,  without  impli- 
cation from  the  gifl  over,  an  estate  tail  in  the  realty,  qucere. 

Heldy  reversing  the  decision  of  the  Vice-Chancellor,  that  there  was  no  conver- 
sion of  the  real  estate  into  personalty  from  the  death  of  the  testator.* 

Heldf  also,  that  the  brothers  took  the  real  estates  as  tenants  in  common  in  tail, 
with  cross-remainders  in  tail,  with  remainder  to  the  next  of  kin  in  fee. 

This  appeal  raised  several  questions  on  the  construction  of  the 
will  of  George  Sullivan*  Greenway,  dated  the  1st  of  March,  1860, 
which  was  as  follows :  — 

"I  do  hereby  bequeath  all  my  property  real  and  personal, 
of  whatsoever  nature  or  description,  and  wheresoever  situate 
(whether  land  at  Heidelberg,  Port  Philip,  in  New  South  Wales, 
or  in  the  Jaffiia  Peninsula  of  the  Island  of  Ceylon,  or  funds  in 
the  hands  of  Messrs.  Allan,  DefTell,   &  Co.,  of  Calcutta,   or  of 

>  See  Audsley  v.  Horn,  1  De  G.,  F.  &  J.  226.  236,  237 ;  Albee  v.  Carpenter, 
12  Cush.  382,  387 ;  Ellis  v.  Merrimack  Bridge,  2  Pick.  243 ;  Homer  v.  Shelton, 
2  Met.  194 ;  2  Kent,  352,  353. 

*  See  Cookson  v.  Cookson,  12  CI.  &  Fin.  121. 
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Messrs.  Arbuthnot  &  Co.,  of  Madras,  or  of  Mr.  Eelynge  Green- 
way,  of  Warwick,  in  England,  or  elsewhere),  to  the  members 
constituting  the  firm  of  Messrs.  Arbuthnot  &  Co.,  of  Madras. 

'^  In  trust  for  the  benefit  in  equal  portions,  to  the  extent 
•  of  the  annual  income  of  my  property  of  my  brothers  *  129 

■ 

Edward  Eelynge  Greenway  and  Charles  Thomas  Greenway, 
or  the  heirs  of  their  bodies  lawfully  begotten,  and  the  meaning  of 
this  my  will  is,  that  if  either  brother  shall  die  leaving  lawfully 
.  begotten  heirs  of  his  body,  then  shall  the  share  or  portion  of  such 
brother  descend  to  such  lawfully  begotten  heirs ;  but  if  one 
brother  shall  die  without  lawful  issue,  then  shall  the  whole  annual 
income  be  paid  to  the  surviving  brother,  or,  in  case  of  his  death 
also  to  his  lawfully  begotten  heirs ;  but  in  case  both  brothers  shall 
demise  without  issue  lawfully  begotten,  — 

"  Then  shall  the  whole  property  be  divided  equally  amongst  my 
nearest  of  kin ;  and  I  direct  and  desire  that  my  god-daughter  Isa- 
bella, daughter  of  E.  H.  Woodcock,  formerly  of  the  Madras  Civil 
Service,  esquire,  be  allowed  to  do  and  come  in  as  a  cb-sharer  on 
the  same  footing  with  my  nearest  of  kin. 

''  And  I  do  hereby  nominate  and  appoint  Wm.  MacTaggart, 
Esquire,  and  Wm.  XJrquhart  Arbuthnot,  Esquire,  both  of  Madras, 
executors  of  this  my  will,  with  power  to  nominate  and  appoint 
other  executors  as  to  them  may  seem  fit,  also  with  full  power  to 
get  in,  collect,  and  receive  all  moneys  or  securities  for  money,  and 
to  sell,  dispose  of,  and  convert  into  money  all  other  my  real  and 
personal  estate,  either  by  public  auction  or  by  private  contract,  as 
to  my  said  executors  shall  seem  meet." 

Then  followed  a  clause  allowing  the  executors  their  expenses  in 
carrying  into  execution  the  trusts  of  the  will. 

The  testator  died  in  1867,  leaving  Edward  Kelynge  Greenway 
his  heir-at-law,  and  Edward  Eelynge  Greenway,  Charles  Thomas 
Greenway  and  Isabella  Thomas  his   next  of  kin.      The 
executors  disclaimed,  and  administration  *  with  the  will    *  130 
annexed  was  granted  to  Edward  Eelynge  Greenway. 

Vice-Chancellor  Stuart,  by  decree  dated  the  10th  of  February, 
1859,  declared  that  the  gift  over  of  the  personal  estate  to  the  next  of 
kin  was  not  void  as  a  gift  over  on  an  indefinite  failure  of  issue ;  (a) 
and  at  the  hearing  for  further  consideration  on  the  17th  of  Jan- 

(a)  1  Giff.  131. 
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uary,  1860,  his  Honor  decided  that  the  will  effected  a  conversion  of 
the  real  estate,  and  that  the  proceeds  of  the  sale  were  to  go  along 
with  the  personalty.  The  order  accordingly  directed  the  real  estate 
to  be  sold,  the  purchase-money  to  be  brought  into  Court  and  invested, 
and  the  income  to  be  paid  to  Edward  Kelynge  Greenway  and 
Charles  Thomas  Greenway  in  moieties  during  their  joint  lives,  with 
liberty  to  apply  on  the  death  of  either.  The  testator's  brothers 
appealed  against  both  these  orders. 

Mr.  Mialins  and  Mr,  Cole,  for  the  appellants.  —  We  contend,  as 
to  the  real  estate,  that  there  is  no  conversion,  but  that  it  is  given 
to  the  two  brothers  as  tenants  in  common  in  tail,  with  cross- 
remainders  between  them  in  tail,  with  remainder  to  the  next  of 
kin  of  the  testator  at  the  time  of  his  death.  As  to  the  personalty, 
we  contend  that  the  gift,  being  one  which  creates  an  estate  tail  in 
realty,  is  an  absolute  gift  of  the  personalty. 

If  the  will  had  stopped  short  before  the  clause  appointing  execu- 
tors, it  is  clear  that  there  would  be  an  estate  tail  in  the  realty,  but 
it  has  been  decided  that  the  final  clause  effects  a  conversion.  This 
we  contend  is  erroneous :  to  effect  a  conversion  there  must 
*  131  be  an  imperative  •  direction  to  sell :  here  there  is  a  power  to 
sell,  but  no  direction  to  sell,  and  no  purpose  requiring  a  sale. 
The  cases  on  the  subject  are  collected  in  White  and  Tudor's  Lead- 
ing Cases,  (a)  and  it  appears  from  them,  that  where  there  is 
merely  a  discretionary  power  to  sell,  the  property  retains  its  orig- 
inal character  unless  and  until  a  sale  is  made.  Polley  v.  Sey- 
mour^ (6)  Bourne  v.  Bourne,  (c)  Davis  v.  Q-oodhew,  (d)  The 
Vice- Chancellor  relied  on  Burr  ell  v.  BoBker field,  (e)  We  do  not 
dispute  the  principle  of  that  case  and  of  Mower  v.  Orr,  (jf)  that 
where  there  are  directions  given  in  the  will  which  cannot  be 
carried  into  effect  without  a  sale  of  the  whole,  there  is  a  conver- 
sion, though  a  sale  be  not  in  terms  directed,  permissive  language 
only  being  used ;  but  we  say  that  principle  does  not  ^pply  to  the 
facts  of  this  case  ;  Cormick  v.  Pearce.  (A)  Here  the  purposes  do 
not  require  conversion,  and  the  trustees  have  not  exercised  their  dis- 
cretion by  selling,  no  circumstances  haying  arisen  to  call  for  a  sale. 

(a)  Vol.  1,  p.  647,  n.  (i)  11  Beav.  626. 

(6)  2  Y.  &  C.  Exch.  708.  (J)  7  Hare,  476. 

(c)  2  Hare,  36.  Qi)  7  Hare,  477. 

(d)  6  Sim.  686. 
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[The  Lord  Justice  Turner.  —  Does  not  your  construction  give 
the  trustees  a  discretionary  power  to  alter  the  rights  of  the  par- 
ties?] 

No;  if  they  sold  under  this  permissive  authority  the  surplus 
proceeds  would  go  to  the  person  entitled  to  the  real  estate.  If 
there  be  no  conversion  our  construction  as  to  the  real  estate 
is  clearly  right.  A  devise  to  a  man  or  the  heirs  of  his  body 
will  give  him  an  estate  tail :  Parkin  v.  Knight^  (a)  Wright  v. 
Wright^  (6)  Harris  v.  Davis ;  (c)  even  without  an  explanatory  con- 
text, and  here  the  testator  has  fully  explained  himself. 

With  regard  to  the  personalty,  personal  estate  is  *  gov-  *  132 
emed  by  different  rules  from  real  estate,  and  a  gift  com- 
prising both  is  not  necessarily  to  be  construed  so  as  to  make  them 
go  in  the  same  channel,  but  is  to  be  construed  as  if  the  real  estate 
were  given  by  one  will  and  the  personal  by  another,  the  two  being 
in  the  same  terms  except  as  to  the  subject-matter  of  the  gift.  Forth 
V.  Chapman,  (d)  Here  the  gift  is  one  creating  an  estate  tail,  and 
the  gift  over  is  on  an  indefinite  failure  of  issue  ;  unless  the  Wills 
Act  prevents  that  construction,  it  is  therefore  an  absolute  gift. 

[The  Lord  Justice  Knight  Bruce  here  called  attention  to  the 
use  of  the  word  "  leaving."] 

That  word  only  occurs  where  the  testator  is  adverting  to  whether 
there  will  be  issue  to  take,  and  does  not  occur  in  the  gift  over  to 
the  next  of  kin.  Now,  as  to  the  29th  section  of  the  Wills  Act,  its 
operation  is  excluded  by  its  own  express  terms  in  every  case  in 
which  an  estate  tail  is  given.  The  other  side  say  that  this  does 
not  help  us,  for  that  there  is  no  such  thing  as  an  estate  tail  in 
personalty,  and  that  argument  would  be  of  force  if  the  will  disposed 
of  nothing  but  personalty ;  but  Oreen  v.  Green  (a)  shows,  that 
where  there  is  a  gift  of  personalty  in  words  which  create  an  estate 
tail  in  realty,  and  a  gift  over  on  death  without  issue,  there,  if 
realty  is  combined  in  the  same  gift,  the  29th  section  does  not  apply 
as  to  the  personalty.     lie  0*Bieme  (jg^  is  in  our  favour. 

(a)  15  Sim.  83.  {d)  1  P.  Wms.  663. 

(6)  1  Ves.  Sen.  409.  (e)  3  De  G.  i&  Sm.  480. 

(c)  1  Coll.  416.  (^)  1  Jo.  &  Lat.  362. 
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[The  Lord  Chancellor.  —  Yet  you  say  that  the  will  is  to  be 
read  as  two  wills,  one  disposing  of  Teal,  the  other  of  personal 
estate.] 

The  Yice-Chancellor  thought  that,  even  apart  from  the  Act,  this 
was  not  a  gift  over  on  an  indefinite  failure  of  issue,  and  referred  to 
Sheppard  y.  Leasinghaniy  (a)  and  Radford  v.  Sadford,  (6)     But 

in  the  former  case  the  testator  used  the  word  ^' issue," 
*  133   which  *  is  not  a  technical  term,  and  is  flexible  in  its  meaning : 

here  he  has  used  the  words  '^  heirs  of  their  bodies,"  which 
are  words  having  a  strict  legal  meaning,  not  to  be  departed  from 
on  slight  grounds:  Toihill  v.  PiW,  (c)  Butterfield  v.  Butter- 
field^  (d)  Elton  V.  Easouy  (e)  Britton  v.  Twining^  (^)  Ez  parte 
Wynch^  (Ji)  Bright  v.  Rowe^  (i)  Jordan  v.  Lowe^  (Jc)  GhandUsB  v. 
Price.  (I)     In  'Record  v.  Radford  the  expression  was  "  leaving 


issue." 


Mr.  Craig ^  for  Mr.  Thomas.  —  If  after  an  absolute  gift  of  per- 
sonal estate  there  is  an  executory  gift  over  within  the  limits 
of  perpetuity,  such  executory  gift  is  good.  If  the  same  gift 
creates  an  estate  tail  in  realty,  the  tenant  in  tail  can  defeat  the 
gift  over  as  regards  the  realty ;  but,  as  regards  the  personalty,  it 
is  like  an  executory  devise  engrafted  on  a  gift  in  fee,  and  not  too 
remote,  which  cannot  be  defeated.  It  is  not  necessary  for  my 
purpose  to  argue  that  the  first  takers  have  only  a  life-estate  in  the 
personalty.  I  will  assume  it  to  be  a  quasi  estate  tail ;  but  I  say 
that  the  gift  over  is  in  case  the  first  takers  die  without  leaving 
issue,  the  expression  "  die  without  lawful  issue  "  being  correlative 
to  the  preceding  expression  ^^  leaving  lawfully  begotten  heirs  of 
his  body."  This,  independently  of  the  Wills  Act,  restricts  the 
failure  of  issue  to  the  death,  so  far  as  concerns  the  personalty. 
Forth  V.  Chapman  is  in  my  favour.  Radford  v.  Radford  is  for  me 
so  far  as  it  applies.  Green  v.  Oreen  is  not  against  me ;  for  it 
was  a  clear  case  of  a  gift  over  on  an  indefinite  failure  of  issue,  and 

(a)  Ambl.  122.  (g)  8  Meriv.  176. 

(b)  1  Keen.  486.  (A)  6  De  G.,  M.  &  G.  188. 

(c)  1  Modd.  488 ;  7  Bro.  P.  C.  463.  (i)   3  Myl.  &  K.  316. 
((f)  1  Ves.  Sen.  133,  164.  Ik)  6  Beav.  360. 

ie)  19  Ves.  73.  (0   3  Ves.  99. 
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the  29th  section  of  the  Wills  Act  did  not  apply,  for  a  contrary  in- 
tention clearly  appeared  inthe  will. 

*  In  the  next  place,  I  contend  that  the  realty  is  converted.  *  134 
The  testator  plainly  intended  the  same  persons  to  take  the 
realty  and  personalty ;  bat  if  the  realty  was  not  to  be  converted, 
it  was  obviously  probable  that  it  might  go  in  a  different  way  from 
the  personalty.  The  will,  taken  as  a  whole,  shows  a  general  in- 
tention to  convert.  Burrell  v.  B<Mkerfield,  (a)  is  strongly  in  our 
favour,  and  Mower  v.  Orry  (6)  is  very  like  this  case.  Policy  v.  Sey- 
mour^ (c)  is  relied  on  against  us.  In  that  case,  which  was  cited 
in  Burrell  v.  Baskerfieldj  there  were  three  circumstances  distinguish- 
ing it  from  the  present :  there  was  a  direction  to  keep  the  property 
in  its  then  state ;  the  real  and  personal  estates  were  given  over 
according  to  their  different  natures  and  qualities ;  and  the  testator 
spoke  of  a  sale  as  authorized,  not  as  directed.  If,  however,  the 
Court  be  against  me  on  this  point,  I  contend  that  an  estate  tail  is 
not  created  in  the  realty.  The  words  "  heirs  of  the  body  "  may 
be  words  of  purchase.  In  this  will  they  are  so  as  to  the  personalty : 
Hx  parte  Wj/nchy  (d)  JRe  Banks^s  Trust;  (e)  and  the  intention 
being  evident  that  the  realty  and  personalty  should  go  the  same 
way,  I  submit  that  the  same  construction  ought  to  be  adopted  as 
to  the  realty. 

Mr.  W.  W.  Mackeson,  for  Mrs.  Thomas.  —  The  gift  over  of  the 
personalty  is  good  even  apart  from  the  Wills  Act,  for  the  word 
"  leaving  "  clearly  restricts  the  failure  of  issue  to  the  death ;  Crooke 
V.  Be  VandeSy  (^)  where  as  here,  the  word  "  heirs  "  was  used  as 
to  personalty,  and  that  case  also  shows  that  the  word  "  leaving  " 
may  be  carried  on  so  as  to  explain  the  gift  over,  as  was  done 
also  in  Q-oodtitle  v.  Pegden,  (A)  Radford  *  v.  Radford  is  *  135 
almost  on  all-fours  with  the  present  case. 

Then  I  contend  that,  on  the  scope  of  the  will,  there  is  a  conver- 
sion out  and  out.  This  is  not  prevented  by  the  circumstance  that 
the  power  to  sell  is  in  terms  discretionary.  Flirvt  v.  Warren^  (i) 
Chriesbach  v.  Fremantle.  (A) 

(a)  11  Beav.  625.  (g)  9  Ves.  199. 

(6)  7  Hare,  475.  (h)  2  T.  R.  720. 

(c)  2  Y.  &  C.  Exch.  708.  (i)  14  Sim.  554. 

(d)  5  De  G.,  M.  &  G.  188.  (k)  17  Beav.  814. 

(e)  2  K.  &  J.  887. 
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Mr.  W.  Pearson^  for  Isabella  Woodcock.  —  I  submit  that,  apart 
from  the  direction  to  convert,  there  is  not  an  estate  tail  in  the 
realty,  but  that  the  brothers  take  for  life,  with  remainder  to  the 
survivor  for  life  in  case  of  the  death  of  one  without  leaving  issue 
living  at  his  death,  and  that  the  remainders  are  to  the  issue  as 
purchasers,  with  a  remainder  over  in  the  event  of  neither  brother 
leaving  issue  living  at  his  death.  The  words,  "  or  the  heirs  of 
their  bodies  "  are  words  of  substitution,  not  of  limitation,  and  are 
intended  to  provide  against  death  in  the  testator's  lifetime.  Doody 
v.  Higgins^  (a)  Gittings  v.  MJDermott^  (6)  Montagu  v.  Nucella.  (c) 
Parkin  v.  Knight  (d)  cannot  be  sustained, "  or  "  being  read  "  and  " 
without  any  help  from  the  context.  Then  the  gift  to  the  survivor 
prevents  the  failure  of  issue  from  being  indefinite :  Ranelagh  v. 
Manelagh,  (a)  Hughes  v.  Sayer^  (jg)  Tamer  v.  Frampton;  (4)  and 
the  effect  is  a  gift  to  the  heirs  of  the  body  as  purchasers,  with  a 
gift  over  in  the  event  of  there  not  being  any.  [The  Lord  Justice 
Turner  here  referred  to  the  word  "  descend."]  That  expression 
is  not  always  used  in  its  strict  technical  sense;  it  may  mean 
"  devolve." 

•  136        *  Read  v.  Snell  (i)  was  also  referred  to. 

Mr.  Malina^  in  reply.  —  In  G-riesbach  v.  Fremantle  the  discretion 
was  only  as  to  the  time  of  sale,  not  as  to  whether  a  sale  should  be 
made  at  all.  Parkin  v.  Knight  has  always  been  treated  as  good 
law,  and  it  would  be  dangerous  now  to  hold  that  a  gift  to  A.  or  the 
heirs  of  his  body  does  not  create  an  estate  tail. 

Judgment  reserved. 

June  9. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree 
appealed  against,  bearing  date  the  10th  of  February,  1869,  ought 
to  be  affirmed.  This  decree  is  confined  to  the  gift  over  of  the  per- 
sonalty to  the  testator's  next  of  kin,  and  I  think  this  is  a  valid 
gift  irrespective  of  the  29th  section  of  the  Wills  Act.     According 

(a)  9  Hare.  App.  32.  («)   2  Myl.  &  K.  441. 

(6)  2  Myl.  &  K.  69.  (g)  1  P.  Wms.  534. 

(c)  1  Russ.  166.  (A)  2  Coll.  331. 

(d)  16  Sim.  83.  (i)  2  Atk.  642.  647. 
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to  the  natural  meaning  of  the  words  of  the  will,  and  according  to 
the  decided  cases  putting  a  construction  on  such  words,  I  am  of 
opinion  that  this  was  not  a  gift  over  upon  an  indefinite  failure  of 
issue.  The  testator  says,  "  if  either  brother  shall  die  leaving  law- 
fully begotten  heirs  of  his  body,  then  shall  the  share  or  portion 
of  such  brother  descend  to  such  lawfully  begotten  heirs,  but  if  one 
brother  shall  die  without  lawful  issue,  then  shall  the  whole  annual 
income  be  paid  to  the  surviving  brother,  or  in  case  of  his  death 
also  to  his  lawfully  begotten  heirs,  but  in  case  both  brothers  should 
demise  without  issue  lawfully  begotten,"  then  over  to  the  next  of 
kin,  Ac.  The  first  contingency  is  expressly  on  either  brother  dy- 
ing leaving  lawfully  begotten  heirs  of  his  body.  Then  come 
the  words,  •  "  but  if  one  brother  shall  die  without  lawful  *  137 
issue,"  —  evidently  meaning  without  leaving  lawful  issue  at 
the  time  of  his  death,  —  and  last  comes  the  contingency  of  "  both 
brothers  demising  without  issue  lawfully  begotten,"  by  a  natural^ 
if  not  necessary  J  implication  meaning  "  without  leaving  issue  at  the 
time  of  their  death." 

According  to  Forth  v.  Chapman^  (a)  and  various  other  decisions 
which  have  followed  the  rule  laid  down  in  that  case,  this  gift, 
before  the  Wills  Act,  would  have  been  a  valid  gift  over  of  the  per- 
sonalty. It  is,  therefore,  unnecessary  to  give  (and  I  abstain  from 
giving)  any  opinion  upon  the  construction  of  the  29th  section  of 
the  Act,  as  to  whether  the  words  "  unless  a  contrary  intention 
should  appear  by  the  will  by  reason  of  such  person  having  a  prior 
estate  tail,"  Ac,  apply  to  a  gift  of  personalty  or  are  to  be  confined 
to  a  devise  of  real  estate,  in  which  alone  (properly  speaking)  there 
can  be  an  "  estate  tail."  The  legislature  may  have  loosely  applied 
these  words  to  personalty,  or  may  have  had  reasons  for  intending 
a  distinction  between  realty,  in  which  there  may  be  an  estate  tail, 
to  be  cut  off  by  a  disentailing  deed,  and  personalty  not  attended 
by  such  incidents. 

The  next  subject  of  appeal  is  the  decretal  order  of  the  17th  of 
January,  1860,  by  which  it  was  declared  that  the  real  estates  of 
the  testator  should  be  immediately  sold,  and  the  moneys  arising 
from  the  sale  should  make  a  common  fund  with  the  residue  of  the 

(a)  1  P.  Wma.  663  [1  Jarman  Wills  (3d  Eng.  ed.),  473,  474.  and  note  (0  ; 
Albee  v.  Carpenter,  12  Gush.  382;  Hall  v.  Priest,  6  Gray,  21,  22;  Ex  parte 
Wynch.  6  De  G.,  M.  &  G.  225,  226]. 

[  107  ] 


*  137  CASES  IN  CHANCERY. 

personalty,  to  be  divided  between  the  two  brothers  during  their 
lives. 

Here  I  am  obliged  to  differ  from  the  view  taken  by  the 

*  138    Vice-Chancellor,  that  the  will  operated  a  conversion  *  of 

the  realty  from  the  death  of  the  testator.  The  testator 
may  possibly  have  expected  that  the  realty  and  personalty  might 
form  one  homogeneous  mass  and  go  in  the  same  line  of  devolu- 
tion, but  he  has  not  used  language  which  can  have  such  an  oper- 
ation. If  a  testator  expressly  directs  trustees  to  sell  real  estate, 
and  to  divide  the  money  produced  by  the  sale,  or  to  invest  the 
money  in  the  funds,  or  to  deal  with  the  property  in  such  a  manner 
as  he  cannot  deal  with  it  unless  he  converts  it  into  money,  the 
realty  is  supposed  to  be  converted  into  personalty  from  the  death 
of  the  testator,  and  a  Court  of  Equity  would  be  justified  in  de- 
creeing an  immediate  sale  of  it.  But  a  mere  power  to  sell,  to  be 
exercised  in  the  discretion  of  the  trustees,  or  with  the  consent  of 
a  third  person,  has  no  such  effect.  Here  the  will  gives  to  the 
executors  '^  power  to  nominate  and  appoint  other  executors  as  to 
them  may  seem  fit,  and  to  get  in,  collect,  and  receive  all  moneys  or 
securities  for  money,  and  to  sell,  dispose  of  and  convert  into  money 
all  other  my  real  and  personal  estate,  either  by  public  auction  or 
private  contract,  as  to  my  said  executors  shall  seem  meet."  He 
leaves  the  same  discretion  as  to  the  sale  of  the  real  estate  which 
he  did  as  to  appointing  other  executors  —  in  the  one  case  the 
words  being,  '^  as  to  them  may  seem  fit,"  and  in  the  other,  ^'  as  to 
my  said  executors  shall  seem  meet."  The  will  could  not  convert 
into  personalty  what  in  the  discretion  of  the  executors  was  to 
remain  real  estate.  ^ 

I  am  likewise  obliged  to  differ  from  the  Vice-Chancellor  in  the 
opinion  he  expressed  respecting  the  interest  which  the  brothers 
took  in  the  realty.  As  to  the  property  in  Ceylon,  I  can  at  present 
give  no  opinion.  This  must  depend  upon  the  lex  loci  rei  sitce  the 
civil  Dutch  law  still  prevailing  there,  which  may  possibly  admit  and 

construe  the  will,  or  may  entirely  refuse  any  validity  to 

*  139    *  the  will,  and  dispose  of  the  property  by  its  own  rules  as 

in  a  case  of  intestacy.  But  with  regard  to  the  testator's 
real  property  in  Australia,  where  the  common  law  of  England  pre- 
vails, I  am  of  opinion  that  under  this  will  the  testator's  two 

'  See  1  Jarman  Wills  (3d  £ng.  ed.) ,  555  et  seq, 
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brothers  took  estates  tail  as  tenants  in  common,  with  cross-re- 
mainders in  tail,  remainder  to  the  next  of  kin  and  Isabella  his  god- 
daughter as  tenants  in  common  in  fee.  It  is  said  that  each  of  the 
brothers  has  executed  a  disentailing  deed  ;  and  if  they  have  done 
so,  I  think  they  have  acquired  the  fee-simple.  The  testator's  sup- 
posed expectation  that  the  realty  and  personalty  would  follow  the 
same  line  of  devolution  cannot  give  a  new  sense  to  the  language 
he  has  employed,  which  seems  exactly  adapted  to  create  tlie  in- 
terests I  have  suggested,  and  he  himself  goes  on  minutely  and 
accurately  to  detail  the  incidents  and  consequences  of  such  interests. 
I  therefore  cannot  agree  with  the  Vice-Chancellor  in  thinking  that 
the  brothers  took  only  estates  for  life  in  the  realty,  and  that  the 
issue  were  to  take  as  purchasers.  In  the  argument  great  stress 
was  laid  on  the  use  of  the  word  "  or  "  in  the  first  limitation,  "  my 
brothers  Edward  and  Charles,  or  the  heirs  of  their  bodies  lawfully 
begotten."  But  there  are  various  authorities  to  show  that  the 
word  "  or  "  so  introduced  is  to  be  read  "  and."  ^  Here  the  tes- 
tator goes  on  immediately  to  explain  his  meaning,  lest  there  should 
be  any  doubt  about  it :  ^^  And  the  meaning  of  this  my  will  is, 
that  if  either  brother  should  die  leaving  lawfully  begotten  heirs  of 
his  body,  then  shall  the  share  or  portion  of  such  brother  descend 
to  snch  lawfully  begotten  heirs."  How  can  it  be  said  then  that 
such  lawfully  begotten  heirs  shall  take  by  purchase  ? 

It  was  further  contended  that  "  or  "  was  used  by  the  testator  to 
prevent  a  lapse,  —  meaning  that  if  the  brothers  should  pre- 
decease  him,  their  issue  might  take.     But  if  *  the  whole  of   *  140 
the  testator's  subsequent  explanation  of  his  meaning  is  to 
be  disregarded,  the  brothers,  having  survived  him,  would  take  a 
fee-simple. 

I  therefore  think  that  there  ought  to  be  a  reversal  of  the  order 
for  the  sale  of  the  real  estates,  and  a  declaration  as  to  those  in 
Australia  that  they  pass  by  the  will  in  the  manner  I  have  indi- 
cated. 

With  respect  to  the  real  estates  in  Ceylon,  there  must  be  an 
inqniry, —  what,  if  any,  effect  is  given  to  the  will  by  the  law  of  that 
island ;  and,  if  none,  how  the  property  will  go  as  upon  an  intes- 
tacy? 

*  See  1  Jarman  Wills  (3d  £ng.  ed.)>  4S0  et  seq.,  (4th  Am.  ed.)  425,  426, 
and  cases  cited  in  note  (1). 
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The  will  being  framed  so  as  to  create  great  difficulties  in  con- 
struing it,  I  think  that  all  the  costs  should  be  paid  out  of  the 
estate.^ 

The  Lord  Justice  Knight  Bruce.  —  My  view  of  the  construc- 
tion of  this  will'is  the  same  as  that  taken  by  the  Lord  Chancellor. 

The  Lord  Justice  Turner.  —  I  entirely  agree  both  in  the  con- 
clusions at  which  the  Lord  Chancellor  has  arrived,  and  in  the 
reasons  which  he  has  given  for  them. 


♦  141  ♦  SIMPSON  V.  THE  WESTMINSTER  PALACE  HOTEL 

COMPANY  (LIMITED)  .2 

1860.    June  4,  11.    Before  the  Lords  Justices. 

A  company  was  established  for  the  purpose  of  building  an  hotel,  **  the  carrjing 
on  the  usual  business  of  an  hotel  and  tavern  therein,  and  the  doing  all  such 
things  as  are  incidental  or  otherwise  conducive  to  the  attainment  of  the  above 
objects."  The  company  built  an  enormous  hotel,  containing  317  rooms. 
Before  it  was  opened  the  directors,  with  the  assent  of  a  majority  of  the  share- 
holders, agreed  to  let  a  portion  of  it,  containing  169  rooms,  unfurnished,  to 
the  India  Board,  for  offices,  at  the  rent  of  60002.  a  year,  for  the  term  of  three 
years,  with  an  option  to  the  board  to  extend  it  to  five  years.  The  directors 
also  agreed  to  make  alterations  for  that  purpose,  which  it  was  estimated 
would  cost  about  20002.,  and  cause  a  further  expense  in  restoring  the  rooms 
to  a  state  fit  for  hotel  purposes.  It  was  established  that  this  agreement  was 
not  entered  into  with  a  view  to  the  permanent  employment  of  part  of  the 
premises  for  purposes  not  authorized  by  the  constitution  of  the  company,  but 
was  adopted  as  an  interim  measure,  because  the  directors  believed  that  the 
whole  of  so  large  a  building  could  not  safely  and  advantageously  be  opened 
as  an  hotel  at  first,  and  because  they  had  not  capital  to  open  the  whole  at 
once :  Hddf  by  the  Lord  Justice  Knight  Bruce,  affirming  the  decision  of 
Vice-Chancellor  Wood,  the  Lord  Justice  Turner  dissenting,  that  the  agree- 
ment was  not  ultra  vires,  and  that  the  Court  ought  not  to  interfere.' 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice- 
Chancellor  Wood,  dismissing  with  costs  the  bill  which  was  filed 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1426. 

*  S.  C.  affirmed  8  H.  L.  Cas.  712. 

*  See  City  Hotel  in  Worcester  v.  Dickinson,  6  Gray,  586 ;  Angell  &  Ames 
Corp.  {9th  ed.)  §  640 ;  Kerr  Inj.  664,  666. 
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to  restrain  the  Westminster  Palace  Hotel  Company  (Limited)  from 
carrying  into  effect  a  proposed  arrangement  for  a  lease  of  part  of 
the  hotel. 
The  company  was  formed  under  the  Joint-stock  Companies  Act, 

1856,  by  a  memorandum  of  association  dated  the  12th  of  June, 

1857.  The  nominal  capital  was  100,0002.,  in  10/.  shares,  and  the 
third  clause  of  the  memorandum  defined  the  objects  of  the  com- 
pany as  follows :  — 

"The  objects  for  which  the  company  is  established  are:  the 
purchase  of  leasehold  land  in  the  city  of  Westminster,  the  erec- 
tion, furnishing,  and  maintenance  of  an  hotel  thereon,  the  carrying 
on  the  usual  business  of  an  hotel  and  tavern  therein,  and  the 
doing  all  such  things  as  are  incidental  or  otherwise  conducive  to 
the  attainment  of  the  above  objects." 

*  The  following  clause  relative  to  the  powers  of  the  *  142 
directors  was  contained  in  the  articles  of  association :  — 

"The  directors  shall,  subject  to  the  powers  of  the  general 
meetings,  have  the  entire  management  of  the  company,  and  they 
shall  have  power  to  appoint  and  to  fix  the  duties  and  salaries  of 
the  secretary,  manager,  and  all  clerks,  o£5cers,  and  servants,  to 
conduct  legal  proceedings,  refer  disputes  to  arbitration,  and  to 
enter  into,  alter,  or  rescind  contracts  in  such  manner  as  they  shall 
think  fit,  and  also  to  incur  debts  in  the  ordinary  course  of 
business,  and  to  issue  bills  of  exchange  and  promissory  notes,  and 
also  to  advance  upon  security  any  money  which  may  be  in  their 
hands  and  not  immediately  required  for  the  purposes  of  the  com- 
pany, and,  generally,  to  do  all  acts,  matters,  and  things  which  are 
necessaiy  for  carrying  on  the  business  of  the  company." 

Neither  the  memorandum  nor  articles  contained  any  thing  else 
which  was  referred  to  as  material. 

The  company  having  obtained  a  leasehold  site  for  a  term  of 
ninety-nine  years,  proceeded  to  erect  an  hotel  containing  817 
rooms,  which  at  the  time  of  filing  the  bill  was  nearly  completed, 
but  not  opened  as  an  hotel. 

In  the  year  1860  the  board  of  directors  entered  into  an  arrange- 
ment with  Sir  Charles  Wood,  the  secretary  of  state  for  India,  to 
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grant  him  a  lease  of  the  western  part  of  the  hotel,  comprising  169 
rooms,  for  three  years,  at  a  rent  of  6000Z.,  with  a  power  to  the 
lessee  at  his  sole  option  to  extend  the  term  to  five  years.  It  was 
stipulated  in  the  heads  of  agreement  that  the  directors  should 
make  various  alterations  in  the  demised  premises  for  the  purpose 
of  fitting  them  for  the  use  of  the  India  Board  as  a  set  of  public 
offices.  It  was  further  stipulated,  that  the  secretary  of  state  for 
India  should  have  possession  of  the  three  topmost  floors, 
*  143  with  liberty  of  access  thereto  *  by  the  15th  of  April,  1860, 
with  possession  of  the  remainder  in  the  month  of  May,  the 
rent  to  commence  from  the  date  of  final  possession,  and  that  the 
company  should  have  the  monopoly  of  supplying  the  demised 
premises  with  all  provisions,  wines,  and  liquors. 

At  a  meeting  of  the  board  of  directors  held  on  the  7th  of  April, 
1860,  it  was  resolved  that  the  terms  of  the  contract  should  be 
settled  immediately  by  the  company's  solicitor  with  the  solicitor 
of  the  India  Board,  and  that  the  necessary  deeds  should  be  pre- 
pared and  submitted  for  the  sanction  of  the  board. 

An  extraordinary  general  meeting  of  the  shareholders  was  held 
on  the  1st  of  May,  1860,  when  the  chairman  of  the  company  pro- 
posed, and  the  deputy  chairman  seconded  a  resolution :  — 

'^  That,  in  the  opinion  of  this  meeting,  the  arrangement  made 
with  the  India  Board  is  a  beneficial  arrangement  in  the  interest 
of  the  company,  and  that  the  board  be,  and  tliey  are  hereby, 
requested  to  take  measm^es  to  carry  the  same  into  efiect." 

To  this  an  amendment  was  moved,  that  proceedings  in  respect 
of  tlie  agreement  should  be  stayed,  and  a  committee  of  investiga- 
tion appointed ;  but  the  amendment  was  rejected,  and  the  orig- 
inal resolution  carried.  A  poll  was  then  demanded,  at  which  the 
original  resolution  was  also  carried  by  1690  votes  against  1345. 

Some  correspondence  then  took  place  between  the  solicitors  of 
the  directors  and  some  of  the  dissentient  shareholders,  but  the 
directors  having  expressed  their  determination  to  abide  by  the 
agreement,  the  plaintifi*  filed  his  bill  on  behalf  of  himself  and  all 
the  other  shareholders  against  the  company  and  Sir  Charles 
Wood,  praying  that  it  might  be  declared  that  the  agreement  was 
invalid  and  beyond  the  powers  of  the  company,  and  that 
*  144  *  the  company  might  be  restrained  from  granting  any  lease 
[112] 


SIMPSON  V.  WESTMINSTER  PALACE  HOTEL  COMPANY.       *  144 

of  any  portion  of  the  hotel  to  Sir  Charles  Wood,  and  from 
expending  any  of  the  funds  of  the  company  in  making  alterations 
in  pursuance  of  the  agreement,  and  from  otherwise  performing 
the  agreement  on  the  part  of  the  company. 

The  defendants  produced  evidence  from  persons  who  were,  or 
had  been,  largely  concerned  in  hotel-keeping,  who  deposed  that 
rooms  in  hotels  were  occasionally  let  for  considerable  periods,  and 
rents  paid  only  at  stated  intervals.  It  was  also  shown  that  the 
company  had  called  up  81.  15s.  on  each  10/.  share,  and  borrowed 
10,000/.,  so  that  the  whole  further  amount  of  calls  that  could  be 
made  was  12,500/.,  and  the  borrowing  powers  only  extended  to 
25,000/.  in  all,  so  that  no  more  than  27,500/.  could  now  be  raised. 
It  was  further  deposed,  that  after  raising  this  sum,  and  furnishing 
the  whole  of  the  hotel,  there  would  only  be  left  in  hand  about 
5000/.,  a  sum  not  sufficient  for  commencing  a  concern  of  such 
magnitude.  That  it  was  inexpedient  to  open  at  once  the  whole  of 
such  an  enormous  establishment,  and  that  the  part  which  was  to 
be  opened  as  an  hotel  would  of  itself  be  the  largest  hotel  in  Lon- 
don. The  plaintiff's  evidence  showed  that  it  would  cost  about 
2000/.  to  remove  the  alterations,  so  as  to  restore  the  demised 
property  to  a  condition  suitable  for  hotel  purposes  upon  the  deter- 
mination of  the  tenancy. 

The  cause  came  on  before  Vice-Chancellor  Wood  on  motion  for 
a  decree.  His  Honor  held  that  the  arrangement  did  not  exceed 
the  'powers  of  the  directors,  being  a  prudent  mode  of  employing 
part  of  the  property  until  the  whole  coald  be  used  for  the  immedi- 
ate purposes  of  an  hotel ;  it  not  being  in  dispute  that  the  directors 
were  bond  fide  proceeding  to  carry  out  the  objects  of  the 
*  memorandum  of  association,  and  intended  this  letting  as  *  145 
a  merely  provisional  arrangement  until  the  whole  of  the 
building  could  in  their  opinion  be  safely  and  prudently  used  as  an 
hotel.  His  Honor  accordingly  considered  that  no  case  was  made 
out  for  the  interference  of  the  Court,  and  dismissed  the  bill  with 
costs. 

Mr.  Qiffard  and  Mr.  Jessel^  for  the  plaintiffr — We  do  not  dis- 
pute the  proposition  that  the  Court  will  not  interfere  with  the 
discretion  of  the  directors  of  a  company,  but  it  is  equally  plain 
that  the  Court  will  restrain  them  from  acting  in  excess  of  their 
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powers.  The  present  case,  we  say,  is  like  Cohen  v.  WUhinson^  (a) 
and  is  also  within  the  principle  of  Natu9ch  v.  Irving  (6)  and  (7<m«t 
y.  Harris,  (c)  The  limits  of  the  directors'  authority  are  defined  by 
the  memorandum  of  association  which  states  the  objects  of  the 
company.  Now  letting  a  large  part  of  the  building  for  the  pur- 
poses of  a  public  office  is  as  far  removed  from  carrying  on  an  hotel 
business  as  any  thing  can  be.  The  letting  is  for  a  long  term ;  it  is 
no  part  of  the  usual  business  of  the  hotel  to  let  even  a  room  for 
so  long  a  period  ;  the  rooms  are  to  be  let  unfurnished,  and  not  for 
the  purpose  of  teftiporary  residence,  for  which  alone  rooms  in  an 
hotel  are  usually  let.  The  Yice-Chancellor,  we  submit,  did  not 
attach  sufficient  weight  to  the  consideration  that  the  object  of  the 
company  was  the  carrying  on  the  ^^  usual ''  business  of  an  hotel. 
What  the  directors  propose  is,  giving  up  the  exclusive  occupation 
of  a  large  part  of  the  building  to  the  India  Board  for  several  years, 
and  the  company,  moreover,  will  be  fixed  with  a  considerable  ex- 
pense in  respect  of  the  requisite  alterations,  which  is  an  unauthor- 
ized expenditure  of  their  capital.  The  Yice-Chancellor  said 
*  146  we  might  have  had  *  a  case  if  this  part  of  the  building  had 
once  been  opened  as  an  hotel ;  but  it  is  difficult  to  see 
wliat  distinction  that  can  make,  what  they  propose  to  do  being 
tdtra  vires,  as  the  articles  give  no  power  of  leasing.  The  Vice- 
Ghanceller  admitted  that  what  the  directors  were  doing  did  not 
come  under  the  head  of  carrying  on  the  usual  business  of  an  hotel, 
but  relied  on  the  evidence  that  in  the  present  state  of  the  neigh- 
bourhood it  would  be  hazardous  to  open  the  whole  building  at  once 
as  an  hotel ;  he  considered,  therefore,  that  the  steps  taken  by  the 
directors  came  within  their  powers  as  being  steps  towards  the  safe 
carrying  out  of  the  scheme  for  establishing  the  hotel.  This  comes 
to  no  more  than  that  the  directors  consider  what  they  are  doing 
beneficial  to  the  company,  and  the  argument,  if  carried  out  to  ita 
legitimate  consequences,  would  justify  a  railway  company  in  turn- 
ing the  railway  into  a  canal.  The  majority  of  shareholders  in 
Cohen  V.  Wilkinson  thought  what  they  were  doing  beneficial  to  the 
company ;  yet  an  injunction  was  granted,  and  Colman  v.  Eastern 
Counties  Railway  Company j  (d)  proceeds  on  the  same  principle. 
There  is  no  case  of  necessity  made  out :  it  is  not  disputed  that  there 

(o)  12  Beav.  125,  138.  (c)  Turn.  &  R.  496. 

(&)  Gow  on  Partnership,  888.  (d)  10  Beav.  1. 
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are  funds  enough  to  furnish  the  whole  building  as  an  hotel  and 
open  it  as  such.  The  Vice-Chancellor  said  they  might  have  built 
half  the  hotel,  and  the  Court  could  not  have  interfered  to  prevent 
them  from  opening  that  half  without  proceeding  to  build  the  other. 
We  do  not  admit  the  correctness  of  this  proposition,  but  we  need 
not  argue  it,  for  the  present  case  is  not  analogous,  what  we  com- 
plain of  being  a  positive  act  of  the  directors  in  applying  the  greater 
part  of  the  building  to  purposes  utterly  alien  from  the  purposes 
of  an  hotel  and  tavern. 

[The  Lord  Justice  Knight  Bbuce  adverted  to  the  words 
"  or  otherwise  conducive."] 

*  An  arrangement  which  involves  a  large  outlay,  making  *  147 
the  rooms  unfit  for  hotel  purposes,  and  which  makes  it 
impossible  to  use  them  for  those  purposes  for  three  years,  or  at 
the  option  of  the  lessee  for  five  years,  cannot  be  called  ''  condu- 
cive "  to  the  attainment  of  the  objects  mentioned  in  the  mem- 
orandum. 

Mr.  RoU  and  Mr.  Cotton^  in  support  of  the  order  of  dismissal. 
—  This  is  the  establishment  of  a  new  concern  on  an  unprecedented 
scale,  and  it  is  necessary  to  leave  the  directors  a  wide  discretion 
as  to' the  mode  of  starting  it.  There  is  no  contract  that  the  hotel 
shall  be  opened  with  the  full  number  of  beds  at  first,  so  the  direc- 
tors might  certainly  leave  half  of  it  unfurnished,  until  they  found 
that  the  business  had  advanced  enough  to  require  the  whole. 
Then  on  what  possible  ground  can  it  be  said  that  they  may  not 
make  some  profit  out  of  the  part  which  is  not  wanted,  provided 
they  retain  the  power  of  resuming  possession  within  a  reasonable 
time  ?  This  is  an  appeal  from  the  discretion  of  the  directors,  who 
are  of  opinion  that  the  whole  cannot  be  worked  at  a  profit  for  the 
next  four  or  five  years.  If  the  Court  could  see  that  the  directors 
were  really  depriving  themselves  of  the  power  to  carry  into  execu- 
tion the  objects  of  the  company,  it  would  interfere.  That  was  the 
case  in  Cohen  v.  WUkmsan,  where  the  company  were  about  to 
abandon  the  construction  of  the  longer  line,  and  let  their  parlia- 
mentary powers  of  making  it  expire.  If  the  company  had  been 
restrained  from  opening  their  railway  with  a  single  line  of  rails, 
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the  case  would  have  been  an  authority  for  the  plaintiffs,  for  we 
are  doing  something  analogous  to  that.  So  if  there  be  a  real 
attempt  to  carry  on  a  new  business  not  authorized  by  the  constitu- 
tion of  the  company,  which  was  the  case  in  Natusch  v.  Irv- 
*  148  ing^  the  *  Court  will  interfere.  Here  the  company  is  hcmd 
fide  feeling  its  way  towards  carrying  out  the  objects  of  the 
memorandum  to  their  full  extent ;  there  is  no  evasion,  nothing 
but  a  prudent  delay,  and  an  interim  use  of  the  unemployed  part  of 
the  building  in  a  way  which  will  make  it  profitable  until  it  can  be 
used  for  its  proper  objects.  It  is  considered  that  even  to  open  the 
hotel  on  the  limited  scale,  we  shall  need  all  our  capital  and  all  the 
money  we  can  prudently  borrow.  That  the  arrangement  causes 
some  outlay  is  nothing,  if  the  plan  be  otherwise  proper ;  it  is  laying 
out  2000Z.  to  get  6000i.  a  year. 

[  The  Lobd  Justice  Turner.  —  Do  you  say  that  when  you  have 
opened  half  the  building  you  are  at  liberty  to  apply  the  other  half 
to  purposes  unconnected  with  the  business  of  an  hotel  ?] 

Not  for  a  continuance  ;  but  we  say  we  may  do  so  for  the  pur- 
poses of  interim  occupation,  if  we  provide  for  resuming  possession 
in  a  reasonable  time. 

[  The  Lord  Justice  Knight  Bruce.  —  May  there  not  be  a  question 
whether  five  years  is  a  reasonable  time  ?] 

We  submit  that  the  Court  will  not  interfere  on  that  ground.  If 
the  term  had  been  a  considerable  part  of  our  ninety-nine  years'  term, 
the  plaintiff  would  have  had  a  case,  for  it  might  then  have  been 
Contended  with  reason  that  the  transaction  was  colourable ;  but 
the  parting  with  possession  for  five  years  is  perfectly  consistent 
with  a  bond  fide  intention  to  open  the  whole  hotel  as  soon  as  it  can 
be  done  with  a  reasonable  prospect  of  success.  Having  the  offices 
of  the  India  Board  in  the  building  will  gain  us  a  connection,  and 
so  be  conducive  to  attaining  the  objects  proposed  by  the  memoran- 
dum. Even  apart  from  that,  where  there  is  so  much  risk  in  open- 
ing the  whole  concern  at  once,  it  is  conducive  to  those  objects  to 
enter  into  an  arrangement  which  will  insure  a  certainty  of  profit 
lirom  the  very  commencement. 
[116] 


SIMPSON  V.  WESTMINSTER  PALACE  HOTEL  COMPANY.       *  149 

♦  Mr.  Farsyihy  for  Sir  Charles  Wood,  took  no  part  in  the    *  149 
argument. 

Mr.  CHffardy  in  reply. 

Judgment  reserved. 

June  11. 

The  Lord  Justice  Knight  Bruce.  —  In  this  cause  there  is  no 
ground  for  imputing  fraud  or  bad  faith  to  the  directors  or  the 
majority  of  shareholders  opposed  to  the  plaintiflF's  views.  We 
must,  I  think,  attribute  to  those  who  made  and  those  who  supported 
the  impeached  agreement  with  the  Indian  Secretary  of  State  the 
intention  in  making  and  supporting  it  of  acting  properly  and  bene- 
ficially for  the  interests  of  the  company.  That  state  of  circum- 
stances, of  course,  however,  though  not  immaterial,  does  not  of 
itself  amount  to  an  answer  to  the  case  of  the  plaintiff,  who  is  en- 
titled to  a  due  application  of  the  principles  on  which  Natusch  v. 
Irving  and  C(m%t  v.  Harris  were  decided.^  But,  in  the  present 
instance,  the  business  of  the  company  has  not  commenced ;  and, 
while  remembering  the  purposes  for  which  confessedly  it  was 
formed,  considering  also  the  magnitude  of  the  undertaking,  I  con- 
ceive that  it  was  within  the  power  and  legitimate  functions  of  the 
directors,  and  a  majority  of  the  shareholders,  acting  in  good  faith, 
to  confine  for  a  time  the  hotel  business  and  tavern  business  of  the 
company  to  a  portion  of  their  buildings,  notwithstanding  that,  as 
buildings,  they  were  wholly  completed.  That  capacity,  I  think, 
included  or  was  accompanied  by  the  capacity  of  making  the  otjier 
portion,  in  some  reasonable  manner,  useful  and  profitable  until 
applied  also  to  hotel  purposes  or  tavern  purposes.  And  I  should 
have  thought  the  letting  to  the  Indian  Secretary  of  State 
clearly  justifiable  *  against  the  plaintiff,  on  those  grounds,  *  150 
as  a  provisional  measure  for  twelve  or  fifteen  months.  The 
length  of  tlie  term  agreed,  however,  may  possibly  be  five  years. 
Tliis  is  the  one  circumstance  that  has  embarrassed  me.  I  am  not 
satisfied,  however,  that  it  is  necessarily  fatal  to  an  arrangement, 

^  See  Simpson  v.  Westminster  Palace  Hotel,  8  H.  L.  Cas.  712 ;  Bagsbaw  v. 
Eastern  Union  Railway  Co.,  2  Mac.  &  6.  889,  and  note  (2) ;  Collyer  Partn. 
(5th  Am.  ed.)  §  212;  Lindley  Partn.  (Eng.  ed.  1860)  611  et  aeq.\  Kerr  Inj. 
548,  555. 
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not,  in  my  opinion,  to  be  jnstly  complained  of,  unless  it  was  in- 
competent to  the  directors  and  the  majority  of  shareholders  to 
determine  on  delaying,  for  so  long  a  period,  the  opening  for  hotel 
purposes  and  tavern  purposes  of  the  parts  of  the  buildings  comprised 
in  the  agre^nent.  My  impression  is,  that  it  was  competent  to  the 
directors  and  majority  of  shareholders  acting  bond  fide  to  take  that 
course,  the  amount  of  their  means,  the  magnitude  (I  repeat)  of 
the  entire  undertaking,  the  extent  of  the  buildings  not  included  in 
the  agreement,  and  the  nature  and  terms  of  the  agreement,  being 
considered.  I  cannot,  therefore,  say  that  the  bill,  haying  been 
dismissed,  ought,  in  my  judgment,  to  be  restored.  But  the  case 
seems  to  me  one  of  so  much  difficulty,  that  if  the  Lord  Justice 
shall  consider  that  the  plaintiff  ought  to  be  relieved  from  all  the 
costs  of  the  suit  except  his  own,  I  will  certainly  accede  to  that. 

The  Lobd  Justice  Turner.  —  This  case  has  appeared  to  me  to 
be  one  of  some  novelty,  and  of  no  ordinary  difficulty.  It  is,  of 
course,  incumbent  upon  the  plaintiff  to  make  out  that  what  is  pro- 
posed to  be  done  is  beyond  the  powers  of  the  company.  It  is  in 
that  view  only  that  all  the  shareholders,  on  whose  behalf  he  sues, 
have  a  common  interest  with  him,  all  being  of  course  bound  to  the 
observance  of  the  company's  constitution.  If  it  is  in  the  discretion 
of  the  directors  or  of  the  shareholders,  whether  what  is  proposed 
to  be  done  shall  be  done  or  not,  the  existence  of  that  dis- 
*  151  cretion  is,  as  I  apprehend,  fatal  to  the  bill.  The  objects  *  of 
this  company  are  thus  defined  in  the  memorandum  of  asso- 
ciation—  [His  Lordship  here  read  the  clause  set  out  above]. 

Such  being  the  objects  of  the  company,  this  case  presents,  as  it 
seems  to  me,  three  points  for  our  consideration,  f^rst.  Is  the  let- 
ting of  a  large  portion  of  an  hotel  to  a  public  board  for  a  length- 
ened period  a  carrying  on  in  the  hotel  the  usual  business  of  an 
hotel  and  tavern  ?  Secondly.  Is  such  a  letting  incidental  or  con- 
ducive to  the  attainment  of  the  objects  mentioned  in  the  third 
clause  of  the  memorandum  ?  Thirdly.  Does  the  constitution  of 
the  company  leave  it  in  the  power  of  the  directors  or  of  the  share- 
holders, in  the  existing  state  of  things,  to  authorize,  at  their  dis- 
cretion, the  carrying  into  effect  of  the  proposed  arrangement. 

Upon  the  first  two  of  these  questions  I  feel  no  difficulty.  I  do 
not  think  that  the  letting  of  so  large  a  portion  of  this  building  to 
a  government  board  for  so  long  a  period  could  be  said  to  be  the 
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carrying  on  in  the  building  the  usual  business  of  an  hotel  and 
tavern.  The  evidence  which  has  been  adduced  on  the  point  fur- 
nishes no  instance  of  any  such  thing  having  ever  been  done ;  and, 
if  it  has  never  been  done,  it  cannot  surely  be  said  that  it  is  accord- 
ing to  the  usual  business  of  an  hotel  and  tavern  that  it  should  be 
done.  The  evidence  does  not  even  satisfy  my  mind  that,  according 
to  the  usual  course  of  business,  rooms  in  hotels  are  let  to  indi- 
viduals for  any  lengthened  periods.  There  are  not,  I  think,  more 
than  one  or  two  instances  mentioned  in  which  rents  for  the  rooms 
have  been  paid  half-yearly;  but  even  assuming  that  rooms  are 
usually  so  let  to  individuals,  they  are,  as  I  apprehend,  so  let  only 
in  cases  where  the  individuals  make  the  hotels  their  permanent  or 
temporary  homes.  It  is  quite  a  different  question  when  the 
rooms  are  proposed  *  to  be  let  to  a  public  board,  with  a  *  152 
large  staff  of  clerks,  officers,  and  servants,  none  of  whom 
would,  in  the  ordinary  course,  reside  at  the  hotel;  and  as  to  the 
proposed  arrangement  being  incidental  or  otherwise  conducive  to 
the  objects  mentioned  in  the  memorandum,  I  do  not  think  it  can 
be  held  to  be  so.  The  words  incidental  or  conducive  to  the  attain- 
ment of  the  objects,  so  far  as  they  apply  to  the  business,  do  not 
seem  to  me  to  extend  so  far  as  to  warrant  a  scheme  for  attaining 
the  object  of  carrying  on  the  business  in  the  entire  building  by 
devoting  part  of  the  building  to  a  purpose  which,  as  I  have  already 
said,  does  not  seem  to  me  to  fall  within  the  purposes  which  were 
contemplated.  Coupled  as  the  words  ^^  incidental "  and  ^^  con- 
ducive "  are  together,  they  seem  to  me,  so  far  as  they  apply  to  the 
business,  to  refer  to  what  may  be  incidental  or  conducive  to  the 
prosecution  of  the  business. 

The  only  difficulty  which  I  have  felt  upon  the  case  has  been 
upon  the  third  question.  I  am  not  prepared  to  say  that,  in  cases 
of  large  undertakings  coming  to  completion  as  to  part  at  one  time 
and  part  at  another,  it  may  not,  in  the  absence  of  any  provisions 
to  the  contrary  in  the  instrument  by  which  the  company  has  been 
formed,  be  in  the  power  of  the  directors  or  shareholders  before  the 
whole  undertaking  has  been  completed  to  employ  the  parts  which 
have  been  completed  to  purposes  useful  and  profitable  to  the  com- 
pany, and  perhaps  they  may  be  entitled  to  do  so  even  though  the 
purposes  to  which  the  completed  parts  are  applied  be  not  purposes 
within  the  scope  of  the  undertaking,  although  I  have  much  doubt 
upon  that  point,  and  do  not  intend  to  give  any  opinion  upon  it. 
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My  diflSculty  has  turned  upon  the  question,  whether  such  considersr 

tions  as  these  may  not  apply  to  this  case,  and,  if  they  do  apply, 

what  effect  ought  to  be  given  to  them.    In  the  result,  how- 

*  153    ever,  I  *  have  come  to  the  following  conclusion.    I  think 

that,  assuming  it  to  be  competent  to  the  directors  or  share- 
holders to  deal  with  this  property,  ad  interim  before  the  whole 
hotel  can  be  opened,  at  their  discretion,  it  is  not  and  it  cannot  be 
competent  to  them  to  deal  with  it  in  such  a  manner  as  may  inter- 
fere with  the  ultimate  purpose  of  the  company,  the  opening  of  the 
entire  hotel.  I  am  not  satisfied,  upon  the  facts  before  us,  that  the 
whole  hotel  might  not  be  opened  at  once,  and  I  am  far  from  satis- 
fied that,  in  any  event,  the  whole  might  not  be  opened  before  the 
expiration  of  the  three  years  for  which  the  lease  is  proposed  to  be 
granted,  and,  with  all  due  deference,  therefore,  to  the  opinion  of 
the  Vice-Chancellor  and  of  my  learned  brother,  my  opinion  is  that 
the  injunction  prayed  by  the  bill  was  due,  and  that  the  bill  ought 
not  to  have  been  dismissed. 

It  was  suggested  at  the  bar  thatthere  was  not  capital  to  open  the 
whole  hotel.  Supposing  it  be  so,  it  would  not  alter  my  view  of 
the  case.  I  think  in  that  case  it  would  depend  upon  the  extent 
of  the  deficiency  whether  the  undertaking  should  be  considered  to 
have  failed  altogether,  or  ^yhether  part  should  be  opened  and  the 
rest  left  unopened.  I  do  not  think  that,  even  in  the  case  supposed, 
the  directors  or  shareholders  could  have  power  to  let  the  unopened 
part  in  such  a  manner  as  could  interfere  with  its  being  opened. 

My  learned  brother  agreeing  in  opinion  with  the  Vice-Chaucellor 
as  to  the  dismissal,  the  decree  will,  of  course,  be  affirmed  so  far ; 
but  I  have  thought  it  right  to  state  the  reasons  which  have  led  me 
to  the  opposite  conclusion,  from  an  apprehension  that  this  case 
may  be  made  the  foundation  of  claims  by  other  directors  and 
shareholders  to  deal  ad  interim  with  property  belonging  to 

*  154    companies,  in  a  manner  which  may  not  be  warranted,*  and 

that  it  is  right,  therefore,  that  my  opinion  upon  the  subject 
should  be  stated.  My  learned  brother  having  left  it  to  me  to  say 
whether  the  costs  in  the  Vice-Chancellor's  Court  ought  to  have 
been  given  against  the  plaintiff,  I  can  of  course  have  no  hesitation 
in  stating  that,  in  my  opinion,  they  ought  not,  and  that  to  this 
extent,  therefore,  the  decree  ought  to  be  altered. 
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In  the  Matter  of  CHARLOTTE  BLOOMAR,  a  lunatic. 

I860.    June  25,  29.    Before  the  Lords  Justices. 

A  lanatic  being  tenant  in  tail  of  an  undivided  share  of  an  estate,  a  decree  for 
partition  was  made,  which  directed  that  the  lunatic^s  costs  should  be  raised 
hy  mortgage  of  the  land  allotted  to  her  in  seyeralty.  On  the  completion  of 
the  partition  the  lands  allotted  to  the  lunatic  were  conveyed  to  her  simply  in 
tail,  without  any  provision  for  raising  the  costs :  Held,  by  the  Lords  Justices 
sitting  in  Lunacy,  that  they  had  no  jurisdiction  to  authorize  the  committee  to 
mortgage  the  land  for  the  purposes  of  raising  the  costs. 

This  was  a  petition  seeking  to  raise  out  of  lands,  which  had 
been  allotted  to  the  lunatic  on  a  partition,  the  amount  of  cost 
which,  by  the  decree,  was  directed  to  be  borne  by  them. 

In  1854  one  undivided  fourth  share  of  certain  estates  was  vested 
in  Augusta  Singleton,  widow,  in  fee ;  another  fourtli  in  George 
Hopkins  and  Martha  his  wife  in  fee ;  another  fourth  in  W.  S.  S. 
Lockwood  and  Thomas  Willey  in  fee,  upon  certain  trusts ;  and 
the  remaining  fourth  stood  limited  to  Charlotte  Bloomar  in  tail, 
with  remainder  to  her  brother  Isaac  Dawson  Bloomar,  then  an 
infant,  and  the  heirs  of  the  body  of  his  late  father.  Miss  Bloomar 
had  been  found  a  lunatic  in  1849. 

On  the  25th  of  July,  1854,  Augusta  Singleton  filed  her  bill  for 
partition  of  the  property  against  the  other  persons  above  named, 
and  several  persons  who  had  estates  in  Miss  Bloomar^s  fourth  share 
expectant  on  the  determination  of  the  above  estates  taiL 

*  By  an  order  made  on  further  consideration  on  the  9th  *  155 
of  December,  1857,  it  was  ordered  that  the  hereditaments 
comprised  in  the  first  part  of  the  schedule  to  the  chief  clerk's  cer- 
tificate should  be  conveyed  in  severalty  to  Augusta  Singleton  (now 
Basford)  in  fee  ;  those  in  the  second  part  of  the  schedule  to  John 
Sodon  (a  mortgagee  from  Hopkins  and  wife)  in  fee ;  those  in  the 
third  part  of  the  schedule  to  Lockwood  and  Willey  in  fee  ;  <hd 
those  in  the  fourth  part  of  the  schedule  '^  to,  for,  and  upon  such 
uses,  trusts,  intents,  and  purposes  as  at  the  date  of  such  conveyance 
shall  be  subsisting  of  and  concerning  the  one  undivided  fourth 
part  or  share  of  the  hereditaments  comprised  in  the  said  schedule 
of  or  to  which  the  defendant  Charlotte  Bloomar  is  now  seised  or 
entitled  for    an  estate  in  fee  tail  in  possession,  with  divers  re- 
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mainders  over."  Tlie  order  proceeded  to  direct  that  all  proper 
parties  should  execute  conveyances  for  the  above  purposes,  such 
conveyances  to  be  settled  by  the  Judge.  It  was  then  declared  that 
Charlotte  Bloomar  was  a  trustee  within  the  meaning  of  the  Trustee 
Act,  1850,  of  the  estate  and  interest  vested  in  her  in  the  heredita- 
ments comprised  in  the  first,  second,  and  third  parts  of  the  sched- 
ule, and  it  was  ordered  that  the  costs  of  all  parties  should  be 
taxed,  and  the  taxing  master  was  to  certify  the  respective  amounts 
of  such  costs,  excluding  the  costs  incident  to  the  commission  of 
partition  and  certain  other  parts  of  the  proceedings ;  and  he  was 
to  certify  the  aggregate  amount  of  such  excluded  costs,  which 
S'ggregate  amount  was  to  be  divided  into  four  equal  parts ;  and 
directions  were  given  for  raising  out  of  each  estate  allotted  in 
severalty  the  costs  of  the  parties  interested  in  it  (other  than  the 
above  excluded  costs),  and  one  fourth  of  the  aggregate  amount  of 
the  excluded  costs  ;  the  direction  to  which  the  present  application 
related  being  that  the  costs  of  Miss  Bloomar  and  certain  other 

parties  (except  the  said  excluded  costs),  and  one-fourth 
•  156    *  of  the  excluded  costs,  should  be  raised  by  mortgage  of  the 

whole  or  some  part  of  the  hereditaments  comprised  in  the 
fourth  part  of  the  schedule. 

By  an  order  dated  the  22d  of  December,  1857,  made  on  the 
petition  of  Miss  Bloomar  by  her  committee  in  the  matter  of  the 
Trustee  Act,  1850,  and  of  the  Lunacy  Regulation  Act,  1853,  and 
reciting  the  order  of  9th  December,  1857,  it  was  ordered  "  that  the 
said  Wm.  Stretton,  the  committee  of  the  estate  of  the  said  Char- 
lotte Bloomar,  do  in  her  name  and  on  her  behalf  convey  the  estate 
and  interest  of  the  said  C.  Bloomar  in  the  said  hereditaments  as 
directed  by  the  said  decree." 

By  an  indenture  dated  the  14th  of  February,  1859,  made  for 
carrying  into  eflfect  the  order  of  9th  December,  1857,  the  estates 
were  conveyed  to  Joseph  Harris  and  his  heirs,  to  hold  the  same 
freed  and  discharged  from  all  estates  tail,  and  all  remainders  or 
limitations  over,  expectant  or  dependent  upon  any  estate  tail,  to 
Joseph  Harris  and  his  heirs  to  the  uses  therein  declared.  The 
uses  declared  of  the  lands  allotted  in  respect  of  Miss  Bloomar's 
share  were  to  the  use  of  Miss  Bloomar  in  tail,  with  remainder  to 
Isaac  Dawson  Bloomar  in  tail,  with  divers  remainders  over.  This 
deed  was  executed  by  Stretton,  the  committee  of  the  estate,  but 
was  not  enrolled  within  six  months  under  the  Fines  and  Recoveries 
•[  122  ] 
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Act.  To  remedy  this  defect,  Stretton,  by  an  indenture  dated  4tli 
February,  1860,  conveyed  Miss  Bloomar's  undivided  share  to 
Harris  and  his  heirs,  to  the  uses  declared  by  the  last-mentioned 
deed. 

Miss  Bloomar,  by  her  committee,  now  presented  this  petition, 
asking  that  the  committee  might  be  authorized  to  raise  by  mortgage 
of  the  estates  vested  in  her  in  severalty  the  costs  which,  by 
the  order  of  9th  December,  *  1857,  were  directed  to  be    *  157 
raised  out  of  them,  amounting  to  3972.  is.  5d. 

Mr.  Purcdly  for  the  petitioner,  and  Mr.  Craig ^  for  the  committee, 
supported  the  application,  and  referred  to  1  Will.  4,  c.  65,  §  28  ;  1 
A  2  Vict.  c.  110,  §§  26,  38,  and  48,  and  submitted  that,  under  the 
16  &  17  Vict.  c.  70,  §  124,  their  Lordships  had  jurisdiction  to  deal 
with  the  land  for  the  purpose  of  raising  the  costs. 

The  Lord  Justice  Knight  Bruce.  —  Li  my  judgment,  we  ought 
not  to  try  such  an  experiment  as  is  sought  by  this  petition. 

The  Lord  Justice  Turner.  —  I  am  of  opinion  that  we  have  no 
jurisdiction  to  do  what  is  asked.  There  has  been  a  mistake  in  the 
deeds  of  14th  February,  1859,  and  4th  February,  1860.  The  con- 
veyance ought  to  have  been  in  a  form  providing  for  the  raising  of 
the  costs,  instead  of  which  the  land  was  conveyed  to  the  lunatic  as 
tenant  in  tail,  and  we  have  no  power  to  deal  with  it  as  asked  by 
this  petition,  (a) 

(a)  After  the  failure  of  this  application,  Miss  Bloomar,  by  her  committee, 
•presented  a  petition  in  the  cause,  praying  that  there  might  be  indorsed  on  the 
indenture  of  partition  of  the  14th  of  May,  1859,  and  upon  the  indenture  of  con- 
firmation of  the  4th  of  February,  1860,  respectively,  a  declaration  that  the  limi- 
tations to  the  use  of  Miss  Bloomar  and  the  heirs  of  her  body,  with  divers 
rem^ders  over,  expressed  to  be  made  by  the  same  indentures  respectively, 
were  to  be  considered  as  being  in  equity  subject  to  a  prior  charge  of  the  amount 
of  the  said  costs,  charges,  and  expenses  which,  by  the  said  order  of  the  9th  of 
December,  1859,  were  ordered  to  be  raised  by  mortgage  of  the  hereditaments 
limited  to  the  use  of  Miss  Bloomar  and  th^  heirs  of  her  body,  with  divers 
remainders  over. 

On  27th  July,  1860,  Yioe-Chancellor  Stuart  made  an  order  as  prayed,  and 
directed  that  the  indorsements  should  be  made  by  the  registrar  on  the  deeds. 
See  Seton  on  Decrees,  2d  ed.  p.  264. 
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•158  ♦OODDEEN  v.  OAKLEY. 

1860.    Jane  29.    Before  the  Lords  Justices. 

Where  an  injunction  is  granted  until  answer  *'  or  farther  order /^  it  is  not  dis- 
solved ipso  facto  by  the  defendant's  putting  in  a  sufficient  answer,  but  remains 
in  force  until  it  is  discharged  by  order  of  the  Court,  the  practice  in  this  respect 
not  being  altered  by  the  Stat.  15  &  16  Vict,  c  86.* 

This  was  a  motion  by  the  defendant  Farrant,  to  discharge  an 
order  of  the  Master  of  the  Rolls. 

The  bill  was  filed  to  restrain  the  defendants  Oakley,  Burnand, 
and  Farrant  from  negotiating  or  taking  proceedings  at  law  upon 
certain  bills  of  exchange  accepted  by  the  plaintiff.  Farrant  was 
the  indorsee  of  three  of  these  bills,  and  the  case  alleged  by  the  bill 
was,  that  the  plaintiff's  acceptance  had  been  procured  by  fraud, 
and  that  Farrant  took  them  for  a  nominal  consideration  and  with 
notice  of  the  fraud. 

On  25th  March,  1860,  his  Honor  the  Master  of  the  Rolls  granted 
an  injunction  to  restrain  Farrant  '''from  negoti^^ting  or  parting 
with  the  three  alleged  acceptances  for  the  sum  of  1000/.  each  so 
indorsed  or  delivered  to  him  as  in  the  plaintiff's  re-amended  bill 
mentioned,  and  from  commencing  or  prosecuting  any  action,  suit, 
or  other  proceeding  against  the  plaintiff  upon  or  in  respect  of  the 
last-mentioned  acceptances  or  any  of  them  until  the  said  defendant 
J.  6.  Farrant  shall  put  in  his  answer  to  the  plaintiff's  said 
amended  bill  or  fiirther  order,  and  any  of  the  parties  interested 
are  to  be  at  liberty  to  apply  as  there  shall  be  occasion."  In  oppo- 
sition to  the  motion  for  this  injunction  Farrant  read  among  other 
evidence  an  aflBdavit  made  by  himself  on  the  same  day. 

On  7th  April,  1860,  Farrant  filed  his  answer,  to  which  no  ex- 
ceptions were  taken. 

On   12th  June,  issue   not  yet  having  been  joined,  the 
*  159    *  solicitors  of  the  plaintiff  gave  notice  to  the  defendants 
Staunton  and  Farrant  to  attend  and  be  cross-examined. 
The  defendants  attended  but  objected  to  be  cross-examined,  Far- 
rant's  objection  being,  that  it  was  not  proposed  to  use  his  cross- 

»  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1675,  1676,  note  (4)  ;  Kerr  Inj.  630; 
Mollett  ©.  Enequist  (No.  2),  26  Beav.  467 ;  2  Joyce  Inj.  1267,  1268,  1801. 
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examination  on  any  proceeding  then  pending  in  the  Court  or  at 
the  hearing,  and  also  that  issue  had  not  been  joined.  The  ex- 
aminer took  a  note  of  the  objection  and  requested  the  parties  to 
bring  the  matter  before  the  Court. 

At  this  time  Farrant,  who  considered  that  the  injunction  was 
gone  ipso  facto  as  soon  as  the  time  for  excepting  to  his  answer  had 
expired,  was  proceeding  with  his  action,  and  had  given  notice  of 
trial  for  the  sittings  after  Trinity  term. 

The  plaintiff,  on  20th  June,  moved  at  the  Rolls  that  the  injunc- 
tion might  be  continued  until  Farrant  had  been  cross-examined. 
The  Master  of  the  Rolls  ordered  the  motion  to  stand  over  till  the 
next  day,  that  Farrant  might  determine  whether  he  would  under- 
take to  present  himself  for  cross-examination  in  the  action.  On 
the  21st  Farrant  having  declined  to  give  any  such  undertaking,  his 
Honor  made  an  order  restraining  Farrant  from  proceeding  with 
his  action  until  he  should  have  been  cross-examined  or  until  further 
order.  Farrant  now  moved  by  way  of  appeal  to  discharge  this 
order,  and  also  to  have  the  venue  changed  from  London  to  Oxford. 

Mr.  Lloyd  and  Mr,  Beales,  for  Farrant.  —  This  order  is  irregular, 
there  being  no  proceeding  pending  before  the  Court,  and  there  is 
nothing  either  in  the  Act  or  the  orders  to  justify  it.  16  &  16 
Vict.  c.  86,  §§  38,  40  ;  Consolidated  Orders,  XIX.  9, 12, 18,  show 
that  to  warrant  cross-examination  either  there  must  be  some 
•  interlocutory  application  pending,  or  the  cause  must  be  at  *  160 
issue. 

Mr.  Roundell  Palmer^  Mr.  Bird,  and  Mr.  Graham  Sastivgs,  for 
the  plaintiff.  —  As  to  cross-examination  on  the  answer,  we  moved 
on  Farrant's  answer  for  an  extension  of  the  injunction,  the  answer 
therefore  under  sect.  59  of  the  Act  was  to  be  treated  as  an  aflSdavit, 
and  was  an  affidavit  used  in  a  pending  application,  so  as  to  make 
the  defendant  liable  to  cross-examination.  As  to  the  affidavit,  it 
was  used  in  opposition  to  the  original  motion  for  an  injunction, 
and  under  the  order  liberty  to  apply  was  reserved,  which  con- 
stitutes a  pending  application.  We  submit,  however,  that  it  is  not 
necessary  that  there  should  be  a  pending  application,  the  40th 
section  of  the  Act  contains  nothing  to  require  it,  and  Clark  v. 
Laws  (a)  tends  to  support  this  view. 

^-^  2  K.  &  J.  28 ;  2  Jur.,  N.  S.  228. 
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the  case  would  have  been  an  authority  for  the  plaintiffs,  for  we 
are  doing  something  analogous  to  that.  So  if  there  be  a  real 
attempt  to  carry  on  a  new  business  not  authorized  by  the  constitu- 
tion of  the  company,  which  was  the  case  in  Ndtusch  v.  Irih 
*  148  ing,  the  *  Court  will  interfere.  Here  the  company  is  bond 
fide  feeling  its  way  towards  carrying  out  the  objects  of  the 
memorandum  to  their  full  extent ;  there  is  no  evasion,  nothing 
but  a  prudent  delay,  and  an  interim  use  of  the  unemployed  part  of 
the  building  in  a  way  which  will  make  it  profitable  until  it  can  be 
used  for  its  proper  objects.  It  is  considered  that  even  to  open  the 
hotel  on  the  limited  scale,  we  shall  need  all  our  capital  and  all  the 
money  we  can  prudently  borrow.  That  the  arrangement  causes 
some  outlay  is  nothing,  if  the  plan  be  otherwise  proper ;  it  is  laying 
out  2000Z.  to  get  6000Z.  a  year. 

[  The  Lord  Justice  Tubneb.  —  Do  you  say  that  when  you  have 
opened  half  the  building  you  are  at  liberty  to  apply  the  other  half 
to  purposes  unconnected  with  the  business  of  an  hotel  ?] 

Not  for  a  continuance  ;  but  we  say  we  may  do  so  for  the  pur- 
poses of  interim  occupation,  if  we  provide^  for  resuming  possession 
in  a  reasonable  time. 

[  The  Lord  Justice  Knight  Bruce.  —  May  there  not  be  a  question 
whether  five  years  is  a  reasonable  time  ?] 

We  submit  that  the  Court  will  not  interfere  on  that  ground.  If 
the  term  had  been  a  considerable  part  of  our  ninety-nine  years'  term, 
the  plaintiff  would  have  had  a  case,  for  it  might  then  have  been 
eoutended  with  reason  that  the  transaction  was  colourable ;  but 
the  parting  with  possession  for  five  years  is  perfectly  consistent 
with  a  bond  fide  intention  to  open  the  whole  hotel  as  soon  as  it  can 
be  done  with  a  reasonable  prospect  of  success.  Having  the  ofiices 
of  the  India  Board  in  the  building  will  gain  us  a  connection,  and 
so  be  conducive  to  attaining  the  objects  proposed  by  the  memoran- 
dum. Even  apart  from  that,  where  there  is  so  much  risk  in  open- 
ing the  whole  concern  at  once,  it  is  conducive  to  those  objects  to 
enter  into  an  arrangement  which  will  insure  a  certainty  of  profit 
from  the  very  commencement. 
[116] 
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*  Mr.  Forsyth^  for  Sir  Charles  Wood,  took  no  part  in  the    *  149 
argament. 

Mr.  GUffardy  in  reply. 
Judgment  reserved. 

June  11. 

The  Lord  Justice  Knight  Bruce.  —  In  this  cause  there  is  no 
ground  for  imputing  fraud  or  bad  faith  to  the  directors  or  the 
majority  of  shareholders  opposed  to  the  plaintiff's  views.  We 
must,  I  think,  attribute  to  those  who  made  and  those  who  supported 
the  impeached  agreement  with  the  Indian  Secretary  of  State  the 
intention  in  making  and  supporting  it  of  acting  properly  and  bene- 
ficially for  the  interests  of  the  company.  That  state  of  circum- 
stances, of  course,  however,  though  not  immaterial,  does  not  of 
itself  amount  to  an  answer  to  the  case  of  the  plaintiff,  who  is  en- 
titled to  a  due  application  of  the  principles  on  which  Ndtusch  r. 
Irving  and  Canst  v.  Harris  were  decided.*  But,  in  the  present 
instance,  the  business  of  the  company  has  not  commenced ;  and, 
while  remembering  the  purposes  for  which  confessedly  it  was 
formed,  considering  also  the  magnitude  of  the  undertaking,  I  con- 
ceive that  it  was  within  the  power  and  legitimate  functions  of  the 
directors,  and  a  majority  of  the  shareholders,  acting  in  good  faith, 
to  confine  for  a  time  the  hotel  business  and  tavern  business  of  the 
company  to  a  portion  of  their  buildings,  notwithstanding  that,  as 
buildings,  they  were  wholly  completed.  That  capacity,  I  think, 
included  or  was  accompanied  by  the  capacity  of  making  the  ot^er 
portion,  in  some  reasonable  manner,  useful  and  profitable  until 
applied  also  to  hotel  purposes  or  tavern  purposes.  And  I  should 
have  thought  the  letting  to  the  Indian  Secretary  of  State 
clearly  justifiable  *  against  the  plaintiff,  on  those  grounds,  *  150 
as  a  provisional  measure  for  twelve  or  fifteen  months.  The 
length  of  the  term  agreed,  however,  may  possibly  be  five  years. 
This  is  the  one  circumstance  that  has  embarrassed  me.  I  am  not 
satisfied,  however,  that  it  is  necessarily  fatal  to  an  arrangement, 

'  See  Simpson  v.  Westminster  Palace  Hotel,  8  H.  L.  Cas.  712;  Bagshaw  v. 
Eastern  Union  Railway  Co.,  2  Mac.  &  G.  389,  and  note  (2) ;  CoUyer  Partn. 
(5th  Am.  ed.)  §  212;  Lindley  Partn.  (Eng.  ed.  1860)  511  et  seq.;  Kerr  Inj. 
M8,  555. 
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Mr:  Houndell  Palmer  and  Mr.  J.  jffl  Taylor^  for  the  defendant. 
—  By  the  statute  abolishing  the  office  of  secretary  of  decrees  and 
injunctions,  the  clerks  of  .records  and  writs  are  appointed  to  per- 
form the  duties  of  the  officer  removed.  When,  therefore,  the 
docket  was  received  by  the  clerk  of  records  and  writs  on  the  14th 
of  June,  it  was  received  by  him  for  the  purpose  of  perform- 

*  166    ing  the  ^  duty  of  obtaining  the  annexation  of  the  signature 

of  the  Chancellor,  which  was  formerly  performed  by  the 
secretary  of  decrees  and  injunctions ;  and  the  act  of  leaving  the 
docket  with  the  clerk  of  records  and  writs,  since  the  statute  has 
precisely  the  same  effect  in  preventing  the  reception  of  a  caveat*,  as 
its  deposit  with  the  secretary  of  decrees  and  injunctions  had  before 
the  statute.  The  deposit  is  now  as  then  for  the  purpose  of  obtain* 
ing  the  signature  of  the  Lord  Chancellor,  the  preliminary  form  of 
obtaining  that  of  the  Master  of  the  Bolls  being,  since  the  statute, 
also  gone  through  by  the  clerk  of  records  and  writs.  But  for  the 
accident  that  the  Lord  Chancellor  was  not  on  that  day  sitting  in 
Court,  the  whole  might  have  been  carried  through  on  the  same 
day.  It  is  the  delivery  of  the  docket  which  completes  the  enrol- 
ment, and  a  caveat  entered  after  that  has  taken  place  is  useless, 
though  the  signature  of  the  Lord  Chancellor  may  not  be  actually 
affixed  till  after  its  entry.    Barnes  v.  WiUon.  (a) 

Mr.  Seltvyn  replied. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  there  is  no 
ground  for  vacating  this  enrolment.  Before  the  Statute  15  &  16 
Yict.  c.  87,  all  caveats  came  too  late  after  the  docket  had  been 
lodged  with  the  secretary  of  decrees  and  injunctions :  that  is  ad- 
mitted. The  secretary  of  decrees  and  injunctions  was  considered 
as  the  functionary  of  the  Lord  Chancellor  to  receive  the  decree  for 
his  signature.  Therefore,  after  the  docket  was  lodged  with  the 
secretary  of  decrees  and  injunctions,  it  was  considered  in  effect  as 
signed  by  the  Lord  Chancellor.     Then  came'the  Statute  15 

♦  167    &  16  Vict.  c.  87,  by  the  23d  section  of  which  it  was  *  (among 

other  things)  provided,  that  the  office  of  secretary  of  decrees 
and  injunctions  should  cease  and  determine,  and  that  the  duties 
theretofore  performed  by  him  should  be  thenceforth  performed  by 

(a)  1  R.  &  M.  486. 
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the  clerk  of  records  and  writs.  Therefore  the  clerk  of  records 
and  writs  was  substituted  for  the  secretary  of  decrees  and  injunc- 
tions ;  and  lodging  the  docket  with  the  clerk  of  records  and  writs 
has  now  precisely  the  same  eflFect  as  lodging  it  with  the  secretary 
of  decrees  and  injunctions  had  before  the  statute  was  passed. 
That  took  place  on  the  14th  of  June,  and,  in  my  opinion,  the  docket 
must  be  considered  as  having  been  thenceforth  in  the  possession 
of  the  clerk  of  records  and  writs.  That  being  so,  it  seems  to  me 
clear  that  the  caveat  lodged  with  the  secretary  of  the  Master  of 
the  Rolls  on  the  15th  came  too  late. 

The  motion  must  be  refused ;  and  as  it  has  been  attempted  to 
be  supported  by  imputations  of  mala  fides  against  the  plaintiff's 
solicitor,  which  have  turned  out  to  be  groundless,  it  must  be 
refused  with  costs. 
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1860.    Jane  20.    July  4.    Before  ^he  Lord  Chancellor  Lord  Campbell. 

A  testator  gave  his  residuary  estate  upon  trust,  in  case  he  left  no  child  him  sur- 
Tiving,  for  his  wife  for  life,  if  she  should  so  long  continue  his  widow,  but  if 
she  should  marry  again,  upon  trust  to  pay  one-half  of  the  dividends,  and 
after  her  death  upon  trust  to  pay  the  whole  thereof  to  the  testator^s  brother 
and  sister  during  their  joint  lives,  equally  to  be  divided,  and  after  the  decease 
of  either  of  them  the  said  brother  and  sister  to  pay  the  same  wholly  to  the 
survivor  for  life,  and  after  the  decease  of  **  every  of  them,"  bis  wife,  brother, 
and  sister,  the  testator  declared  that  the  trust  fund  and  the  dividends  thereof 
were  to  be  held  in  trust  for  the  children  of  the  brother :  Held,  that  a  moiety 
of  the  income  accruing  due  after  the  second  marriage  of  the  widow  and 
between  the  death  of  the  survivor  of  the  brother  and  sister  and  that  of  the 
widow  (who  survived  them)  neither  belonged  to  the  widow  nor  was  undis- 
posed of,  but  belonged  to  the  brother^s  only  child.* 

This  was  an  appeal  from  the  construction  put  by  Vice-Chan- 
cellor  Wood  upon  the  will  of  the  testator  in  the  cause.  The 
words  of  the  will,  the  events  which  had  happened,  and  the  prin- 
cipal arguments  of  counsel,  sufficiently  appear  in  the  Lord  Chan- 
cellor's judgment. 

*  See  2  Jarman  Wills  (3d  £ng.  ed.),  241. 
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Mr.  JRolt  and  Mr.  Bird,  in  support  of  the  appeal,  cited  Black- 
well  V.  Bull,  (a)  Bavies  v.  Hapkin8j(b)  Bird  v.  Hunsdan,  (^c^ 
Jarman  on  Wills,  ((2)  Johnson's,  Richardson's,  and  Webster's 
Dictionaries  on  the  meaning  of  the  word  "  every." 

Mr.  Daniel,  Mr.  W.  H.  Q.  Bagshawe,  Mr.  Miller,  Mr.  Osborne 
and  Mr.  Bowring  appeared  for  the  several  respondents.  They 
cited  Sarel  v.  Sarel,  («)  Saunden  v.  Vautier,  (^)  Luxford  v. 
Cheeke.  (A) 

Judgment  reserved. 

July  4. 

The  Lord  Chancellor.  —  This  appeal  depends  upon  the  con- 
struction to  be  put  upon  the  will  of  Robert  Brown,  dated 
*  169  the  5th  June,  *  1 822,  by  which  the  testator  gave  the  whole 
of  his  real  estate  and  the  residue  of  his  personal  estate  to 
trustees,  upon  trust  to  convert  the  same  into  money,  and  after 
payment  thereout  of  his  debts  and  legacies,  to  invest  the  residue 
of  the  proceeds  thereof  in  their  joint  names,  and  hold  the  same 
in  trust,  if  he  had  a  child  or  children,  to  pay  one  equal  half  part 
of  the  interest  and  dividends  to  his  wife  and  her  assigns  for  her 
own  use  during  her  natural  life,  and  subject  thereto  for  his  children 
in  manner  therein  specified.  But  in  case  he  should  leave  no  child 
him  surviving,  and  should  not  have  any  child  born  in  due  time 
after  his  decease,  or  leaving  or  having  one  or  more  such  child  or 
children,  if  no  such  child  should  live  to  attain  a  vested  interest  in 
the  said  trust-moneys  and  premises,  he  thereby  declared  that  his 
said  trustees  should  stand  possessed  of  the  aforesaid  trust-moneys, 
stocks,  funds,  and  securities,  and  the  interest,  dividends,  and  pro- 
ceeds thereof,  upon  trust  to  pay  the  whole  of  such  interest, 
dividends,  and  proceeds  unto  his  said  wife  Rebecca  Brown  dm*ing 
her  life,  if  she  should  so  long  remain  his  widow  and  unmarried  ; 
but  if  she  should  marry  again,  then  upon  trust  to  pay  one  equal 
half  of  such  interest,  dividends,  and  proceeds,  and  from  and  im- 
mediately after  the  decease  of  his  said  wife,  upon  trust  to  pay  the 
whole  thereof  unto  his  brother  and  sister  of  the   half  blood, 

(a)  1  Keen,  176.  (c)  23  Beav.  S7. 

(6)  2  Beav.  276.  (g)  Cr.  &  Ph.  240. 

(c)  2  Swanst.  342.  [h)  8  Lev.  125. 
id)  3d  ed.  p.  510. 
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• 

William  Brown  and  Ann  the  wife  of  William  Parsons  the  elder, 
during  their  joint  lives  equally  to  be  divided ;  and  from  and 
immediately  after  the  decease  of  either  of  them  the  said  William 
Brown  and  Ann  Parsons,  then  upon  trust  to  pay  the  same  wholly 
to  the  survivor  of  them  during  his  or  her  life ;  and  from  and 
immediately  after  the  decease  of  every  of  them  his  said  wife, 
brother,  and  sister,  he  thereby  declared  that  the  said  trust-moneys, 
stocks,  funds,  and  securities  (or  such  part  thereof  as 
should  not  have  been  raised  and  applied  *  under  the  powers  *  170 
aforesaid),  and  the  interest,  dividends,  and  proceeds,  should 
be  in  trust  for  all  the  children  in  equal  shares  of  his  said  brother 
William  Brown,  to  be  vested  in  them  respectively  on  attaining  the 
age  of  twenty-one  years,  and  to  be  payable  at  that  age  if  his  said 
wife,  brother,  and  sister  should  be  then  dead ;  but  if  they  or  any 
of  them  should  be  then  living,  then  •tq.be  payable  immediately 
after  tlie  decease  of  the  survivor  of  them. 

In  1824,  the  testator  died  leaving  no  issue.  In  1826,  his  half 
brother,  William  Brown,  died  leaving  an  only  child,  the  now 
plaintiff.  In  1828,  the  testator's  widow  married  again.  In  1853, 
his  half  sister,  Ann  Parsons,  died. 

The  bill  being  filed  for  the  administration  of  the  testator's 
estate,  and  the  testator's  widow  having  died  immediately  after,  the 
question  arose,  who  was  entitled  to  the  interest  and  dividends  of  the 
moiety  bequeathed  to  the  half  brother  and  half  sister  during 
the  interval  between  the  death  of  Ann  Parsons  and  the  death  of 
'  the  widow.  The  widow  had  received  the  interest  and  dividends 
during  this  interval ;  but  the  Vice-Chancellor  ordered  the  amount 
to  be  brought  into  Court  by  her  executors,  the  now  appellants,  and 
afterwards  declared  that  according  to  the  true  construction  of  the 
will,  the  moiety  of  the  annual  income  which  accrued  in  respect  of 
the  said  trust  funds  which  represented  the  produce  of  the  real  and 
personal  estate  of  the  testator,  between  the  day  of  the  death  of 
Ann  Parsons  and  the  day  of  the  death  of  the  testator's  widow, 
had  become  divisible  among  the  pai'ties  entitled  under  the  will  to 
the  capital  of  the  trust  funds,  in  proportion  to  their  respective 
interests  in  such  capital. 

*  The  appellants  now  appeal  against  that  declaration ;  con-  *  171 
tending  first,  that  the  widow  was  entitled  under  the  will  to 
the  interest  and  dividends  during  this  interval ;  and,  secondly,  thpt 
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if  not,  there  was  pro  tanto  an  intestacy  ;  and  that  as  the  widow, 
she  would  be  entitled  to  her  distributive  share  of  the  amount. 

The  first  contention  of  the  appellants  seems  to  me  to  be  wholly 
untenable.  True  it  is,  that  on  failure  of  children,  the  whole  inter* 
est  and  dividends  were  given  to  the  widow  during  her  life,  but  only 
if  she  should  so  long  remain  unmarried ;  and  it  was  provided  that, 
if  she  should  marry  again,  only  one-half  of  such  interest  and 
dividends  should  be  paid  to  her.  Had  there  been  no  disposition 
of  the  other  moiety,  she  could  have  claimed  no  part  of  it  under 
the  will.  The  two  moieties  were  dissevered  on  the  widow  marrying 
again,  and  there  is  nothing  in  this  will  to  restore  to  her  any  interest 
in  the  moiety  of  which  she  was  deprived. 

The  second  contention  is  more  feasible,  that  as  to  the  interest 
and  dividends  of  this  moiety  between  the  death  of  Ann  Parsons 
and  the  death  of  the  widow  there  was  intestacy.  But  on  duly 
considering  the  language  of  the  will,  I  think  it  contains  enough  to 
support  the  construction  put  upon  it  by  the  Vice-Chancellor.  The 
appellants  say  that  until  the  death  of  the  testator's  widow  and  of 
his  brother  and  of  his  sister,  the  children  could  not  be  entitled  to 
any  part  of  the  interest  or  dividends.  They  admit,  however,  that 
if  the  words  had  been  ^'  after  the  decease  of  each  of  them,  his  said 
wife,  brother,  and  sister,  the  interest  and  dividends  should  be  held 
in  trust  for  the  children,"  there  would  have  been  no  intestacy. . 

Now  Dr.  Johnson  tolls  us  in  his  dictionary  that "  every  " 
*  172    was  formerly  spelt  "  everich,"  that  is,  ever  each,  *  and  that 

the  true  meaning  is  "  each  one  of  all."    The  word  may  be  * 
used  in  this  sense,  although  other  lexicographers  may  give  another 
meaning  to  it,  and  the  testator  certainly  did  not  intend  to  die 
intestate  as  to  any  particle  of  his  property. 

I  think,  therefore,  that  we  are  fully  justified  in  holding  that  the 
interest  of  the  child  of  William  Brown,  the  plaintiff  in  this  suit, 
accrued  immediately  on  the  death  of  Ann  Parsons,  notwithstanding 
that  the  widow  was  still  alive.  This  construction  is  strongly  sup- 
ported by  the  decision  in  Sarel  v.  Sarel^  (a) 

The  consequence  is,  that  the  appeal  must  be  dismissed  with  costs. 

(a)  23  Beav.  S7. 
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EARL  OF  SHREWSBURY  v.  TRAPPES. 

I860.    July  4.  •  Before  the  Lords  Justices. 

The  plaintiff  obtained  an  interlocutory  order  restraining  the  defendant  from 
suing  out  execution  or  taking  any  proceedings  on  a  judgment  at  law  until 
farther  order.  The  plaintiff^s  bill  was  afterwards  dismissed  at  the  hearing, 
upon  which  the  defendant  issued  an  degit.tknd  placed  it  in  the  hands  of  the 
sheriff.  The  plaintiff  appealed  from  the  order  of  dismissal  and  moved  before 
the  Court  of  Appeal  to  restrain  the  defendant,  who  resided  out  of  the  juris- 
diction, from  enforcing  his  elegit  pending  the  appeal.  The  Court  made  an 
order  that  the  sheriff  should  not  proceed  on  the  elegit  until  further  order,  and 
named  an  early  day  for  hearing  the  appeal,  reserving  the  costs  of  the  applica- 
tion.* 

Semhle,  the  application  did  not  come  within  Consol.  Ord.  VL  12,  but  was  prop- 
erly made  to  the  Court  of  Appeal  in  the  first  instance.' 

Fer  the  Lord  Justice  Enioht  Bruce.  —  There  is  no  inflexible  rule  that  a  person 
applying  to  stay  proceedings  under  a  decree  pending  an  appeal  must  pay  the 
costs  of  the  application.' 

This  was  an  application  by  the  plaintiff  to  restrain  the  defendant 
Trappes  from  putting  in  force,  or  continuing  to  put  in  force,  a 
judgment  obtained  by  him  in  an  action  at  law  against  the  plaintiff, 
and  from  executing  or  causing  to  be  executed  any  writ  of 
dei/it  *  already  issued  on  such  judgment,  and  from  taking  *  173 
any  other  proceedings  thereunder  until  the  plaintiff's  peti- 
tion of  rehearing  should  have  been  disposed  of  or  until  further 
order. 

The  bill  sought,  among  other  things,  to  restrain  the  defendant 
Trappes  from  proceeding  at  law  upon  four  bills  of  exchange 
accepted  by  the  plaintiff  for  sums  amounting  to  16,000/.  On  28th 
July,  1858,  an  interlocutory  order  was  made  by  which  Trappes 
was  allowed  to  proceed  with  the  trial  of  his  action  ;  but  in  case  he 
should  obtain  judgment,  he  was  not  to  sue  out  execution  or  take 
any  other  proceedings  thereon  until  further  order.  On  3d  Jan- 
uary, 1859,  Trappes  obtained  judgment  in  the  action.  On  8th 
June,  1860,  Vice-Chancellor  Wood  made  a  decree  dismissing  tlie 

>  See  Kerr  Inj.  21,  197. 
•  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  398. 

'  See  Lady  Topham  v.  Duke  of  Portland,  1  De  G.,  J.  &  S.  603 ;  Waldo  v. 
Caley,  16  Yes.  206,  212,  215;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1471. 
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bill  with  costs.  On  the  30th  of  June  the  plaintiff  presented  a  pe- 
tition of  appeal  from  this  decree,  and  on  the  same  day  Trappes 
lodged  with  the  sheriffs  of  the  several  counties  in  which  the  plain- 
tiff's estates  lay  writs  of  elegit  issued  on  the  judgment  The 
plaintiff  thereupon,  on  3d  July,  gave  notice  of  motion  before  the 
Lords  Justices  to  the  above  effect. 

Mr,  JRolt  and  Mr.  ColCy  for  the  motion. 

Mr.  WUlcocky  for  the  defendants,  took  a  preliminary  objection 
that  the  application  ought  to  have  been  made  to  the  Vice-Chan- 
cellor.  He  referred  to  the  Consolidated  Orders,  VI.  12.  But  upon 
an  intimation  from  the  Court  that,  as  the  application  was  not  one 
to  stay  proceedings  upon  the  decree  appealed  from,  the  case  did 
not  appear  to  come  within  the  language  of  the  order,  he  withdrew 
the  objection. 

Mr.  Bolt  and  Mr.  Cole  then  proceeded  to  argue,  that,  as 
*  174  the  principal  defendant  resided  out  of  the  jurisdiction  *  and 
the  plaintiff,  therefore,  in  the  event  of  his  appeal  being  suc- 
cessful, would  have  no  means  of  getting  the  rents  refunded,  the 
defendant  ought  not  to  be  allowed  to  receive  them  pending  the 
appeal.  They  offered  to  give  security  for  the  amount  of  all  rents 
which  could  be  obtained  under  the  elegit  before  the  hearing  of  the 
appeal. 

Mr.  Willcoch  and  Mr.  Cheene^  for  the  defendants,  opposed  the 
application.     They  referred  to  Wdlhum  v.  Ingilhy.  (a) 

Their  Lordships  made  an  order  that  the  sheriffs  should  not  pro- 
ceed on  the  writs  of  elegit  until  further  order,  the  order  being 
expressed  to  be  made  without  prejudice  to  any  question,  and  they 
appointed  the  16th  of  July  for  hearing  the  appeal. 

Mr.  Willcock  asked  for  the  costs  of  the  motion.  He  contended 
that  this  was  not  in  principle  different  from  an  application  to  stay 
proceedings  under  the  decree  appealed  from,  and  that  it  was  the 
course  of  the  Court  in  such  cases  to  make  the  applicant  pay  the 
costs  of  the  application,  as  he  was  asking  for  an  indulgence. 

(a)  1  Myl.  &  K.  61. 
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The  Lord  Justice  Knioht  Bruce.  —  I  have  often  heard  it  said 
that  in  such  cases  the  costs  of  the  application  are  necessarily  to  be 
paid  by  the  person  making  it,  but  I  have  never  acquiesced  in  that 
view.  The  costs  often  are  so  given,  and  often  ought  to  be  ;  but, 
in  my  judgment,  there  is  not  any  inflexible  rule  on  the  subject.  In 
the  present  instance  I  am  for  reserving  the  costs. 

The  Lord  Justice  Turner  concurred. 


•ERNEST  V.  CROYSDILL.  ♦ITS 

I860.    April  24.    July  2.    Before  the  Lords  Justices. 

Two  provisionally  registered  projected  railway  companies  had  the  same  finance 
committee,  who,  in  1845,  transferred  sums  amounting  to  17,000/.  from  the 
account  of  one  to  that  of  the  other.  The  directors  of  the  latter  company, 
without  authority,  paid  10,0002.,  part  of  the  above  amount,  as  a  deposit  in 
respect  of  an  unauthorized  contract  to  purchase  canals  from  certain  canal 
companies,  and  afterwards,  in  1846,  repaid  to  the  other  company  14,200/.  In 
1849  both  companies  were  ordered  to  be  wound  up  under  the  Winding-up 
Acts.  In  1850  the  official  manager  of  the  borrowing  company  sued  in 
equity  the  canal  companies  for  the  10,000/.,  and  obtained  a  decree  for  pay- 
ment of  that  amount ;  but,  being  unable  to  enforce  payment,  assigned  the 
benefit  of  the  decree  for  7300/.,  which  was  applied  partly  in  payment  of 
debts  of  the  borrowing  company,  and  partly  in  payment  of  costs.  In  1858 
the  ofiicial  manager  of  the  tending  company  claimed  from  the  official  man- 
ager of  the  borrowing  company  the  difference  between  the  17,000/.  and 
the  14,200/.    Held :  — 

1.  That  this  balance  might  be  traced  and  identified  as  part  of  the  7300/.  received 

a9the  consideration  for  the  assignment  of  the  benefit  of  the  decree.^ 

2.  That  it  was  payable  to  the  claimant  in  full. 

3.  That  length  of  time  and  change  of  circumstances,  and  absence  of  interference 

on  the  part  of  the  lending  company  in  the  suit  against  the  canal  companies, 
constituted  no  defence.' 

This  was  a  suit  which,  having  arisen  out  of  an  appeal  motion, 
was  ordered  by  consent  to  be  heard,  originally,  by  their  Lord- 

»  See  Pennell  v,  Deffell,  4  De  6.,  M.  &  G.  872,  note  (1) ;  Perry  Trusts, 
§  887 ;  Lewjn  Trusts  (5th  Eng.  ed.),  647. 

•  See  Uphara  ».  Wyman,  7  Allen,  499 ;  Spickernell  v.  Hotham,  Kay,  669 ; 
Bridgman  v.  Gill,  24  Beav.  275;  Lewin  Trusts  (5th  Eng.  ed.),  624,  649,  650; 
Perry  Trusts,  §§  840,  869. 
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ships.  The  object  of  it  was  to  obtain  payment  to  the  plaintiff,  as 
official  manager  of  a  provisioually  registered  company  called  the 
Warwick  and  Worcester  Railway  Company,  of  a  sum  of  money  in 
the  hands  of  the  defendant,  the  official  manager  of  another  pro- 
visionally registered  company  called  the  London  and  Birmingham 
Extension,  and  Northampton,  Daventry,  Leamington,  and  War- 
wick Railway  Company,  on  the  ground  that  it  was  due  from  the 
latter  to  the  former  company.  The  companies  will  for  the  sake  of 
brevity  be  designated  in  this  report  as  the  "  Warwick  and  Wor- 
cester Company,"  and  the  "  Extension  Company." 

On  the  16th  of  August,  1845,  the  Warwick  and  Worcester 
Company  was  provisionally  registered  pursuant  to  the  provisions 
of  the  7  A  8  Vict.  c.  110,  and  a  parliamentary  contract  and  sub- 
scribers' agreement  were  executed. 
*  176  *  Sums  to  a  considerable  amount  were  from  time  to  time 
paid  to  the  bankers  of  the  company  by  the  subscribers,  by 
way  of  deposit  upon  their  shares,  and  were  subject  to  the  dispo- 
sition of  the  general  committee  of  management  of  the  company,  or 
of  a  finance  committee  appointed  by  them. 

On  the  6th  of  October,  1845,  the  defendants  Sir  John  Edmund 
de  Beauvoir,  Peter  Henry  Edlin,  and  Frederick  Foveaux  Weiss, 
were,  together  with  Richard  Carpenter  and  Seth  Nuttal  Fisher, 
appointed  the  finance  committee  of  the  company,  and  it  was  resolved 
that  any  three  of  them  should  form  a  quorum,  and  that  the  com- 
mittee should  have  power  to  draw  upon  the  bank  by  checks,  to  be 
signed  by  not  less  than  three  of  the  members,  and  to  be  counter- 
signed by  the  secretary. 

The  Commercial  Bank  of  London  were  the  London  bankers  of 
the  company,  and  on  the  morning  of  the  15th  of  October,  1845, 
there  was  standing  to  the  credit  of  the  company,  at  that  bank, 
83,453Z.,  the  whole  of  which  had  arisen  from  the  subscribers' 
deposits. 

On  the  15th  of  October,  1845,  a  check  for  5000Z.,  signed  by 
three  members  of  the  finance  committee,  and  on  the  22d  of 
October,  1845,  a  check  for  12,000Z.  similarly  signed,  and  both 
countersigned  by  the  secretary,  were,  by  the  direction  of  the 
finance  committee,  paid  into  the  same  bank  to  the  credit  of  the 
Extension  Company,  who  also  had  a  banking  account  there,  and 
were  also  a  provisionally  registered  joint-stock  company,  formed 
in  the  same  year  as  the  Warwick  and  Worcester  Company. 
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The  general  committee  of  management  of  the  Extension 
Company  consisted  of  the  same  persons  as  those  *  com-    *  177 
posing  the  Warwick  and  Worcester  Company,  with  the 
addition  of  two  other  directors.    The  finance  committee  of  each  of 
the  two  companies  consisted  of  the  same  persons. 

The  bill  stated  that  the  6000/.  and  12,000Z.  which  had  been,  as 
above  stated,  transferred  from  the  account  of  one  company  to  that 
of  the  other,  were  treated  as  loans  from  the  Warwick  and  Wor- 
cester Company  to  the  Extension  Company,  and  were  subse- 
quently dealt  with,  by  the  latter  company,  or  by  their  finance 
committee,  as  part  of  the  funds  and  for  the  purposes  of  that 
company. 

On  the  26th  of  May,  1849,  the  Extension  Company  was  ordered 
to  be  wound  up  under  the  Winding-up  Act  of  1848,  and  the  de- 
fendant Henry  Croysdill  was  appointed  the  ofiicial  manager  of  the 
company.  On  the  26th  of  May,  1849,  the  Warwick  and  Worcester 
Company  was  also  ordered  to  be  wound  up,  and  the  plaintiff  was 
appointed  the  official  manager  of  that  company. 

On  the  14th  of  June,  1858,  the  plaintiff  carried  in  a  claim 
against  the  Extension  Company  before  the  Master  for  a  balance  of 
2800/.,  being  the  aggregate  of  the  above  sums  of  5000/.  and  12,000/. 
after  deducting  14,200/.,  which  had  been,  in  February,  1846,  paid 
by  the  Extension  Company  to  the  Warwick  and  Worcester  Com- 
pany. The  Master  disallowed  the  claim,  and  on  an  appeal  from 
the  disallowance,  which  was  heard  before  Vice-Chancellor  Stuart 
on  the  26th  of  January,  1859,  his  Honor  declined  to  make  any 
order  on  the  appeal,  except  that  the  two  official  managers  were 
to  be  at  liberty  to  retain  their  costs  out  of  the  estates  of  their 
respective  companies. 

*  On  an  appeal  from  this  decision  to  the  Lords  Justices,  *  178 
and  on  evidence  being  adduced  for  the  purpose  of  showing 
an  adoption  on  the  part  of  the  Extension  Company  of  the  loans  of 
5000/.  and  12,000/.,  and  on  the  counsel  for  the  appellants  insisting 
that  under  the  circumstances  a  case  of  tracing  or  identification  of 
the  money  could  be  made  out  if  a  suit  were  instituted  for  that  pur- 
pose, their  Lordships  directed  that  the  order  of  the  Vice-Chancellor 
of  the  26th  of  January,  1859,  should  be  discharged  without  prej- 
udice  to  any  question,  and  that  the  order  of  the  Master,  dated  the 
20th  of  November,  1858,  should  be  varied,  and  that  instead  thereof 
the  claim  of  the  plaintiff  should  be  allowed  as  a  claim  against  the 
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Extension  Company,  and  that  the  plaintiff  should  be  at  liberty  to 
take  such  proceedings  as  he  might  be  advised  to  establish  the  claim 
as  a  debt  against  that  company,  and  that  the  motion  in  other  re- 
spects should  stand  over,  with  liberty  to  apply. 

The  present  suit  was  then  instituted,  and  the  bill  after  detailing 
the  foregoing  facts  stated  to  the  following  effect :  — 

That  on  the  21st  of  October,  1845,  the  Warwick  and  Birming- 
ham Canal  Company  and  the  Warwick  and  Napton  Canal  Com- 
pany (which  were  companies  incorporated  by  Act  of  Parliament) 
entered  into  an  agreement  in  writing  with  certain  members  of  the 
general  committee  of  the  Extension  Company  for  the  sale  of  their 
canals  to  the  Extension  Company.  And  that,  amongst  other  pro- 
visions contained  in  the  agreement,  it  was  provided  that  the 
general  committee  of  the  Extension  Company  should  pay  to  the 
canal  companies  a  deposit  of  10,000!.  on  the  execution  of  it.  That 
the  agreement  was  executed  at  Warwick  on  the  2l8t  of  October, 
1845,  and  that  upon  its  execution  a  check  for  10,0002.  was 
*  179  *  drawn  by  three  of  the  members  of  the  finance  committee 
of  the  Extension  Company  upon  the  funds  of  that  company 
in  the  hands  of  the  Commercial  Bank  of  London,  and  was  de- 
livered by  the  members  of  the  general  committee,  then  present,  to 
Mr.  Heath,  of  Warwick,  the  solicitor  of  the  canal  companies. 

That  this  check  was  paid  by  Mr.  Heath  on  the  same  day  into 
the  Leamington  and  Warwick  Bank  to  the  credit  of  the  canal 
companies,  and  on  the  following  day  was  duly  honoured  by  the 
Commercial  Bank  of  London,  and  debited  by  them  to  the  account 
of  the  Extension  Company. 

That  at  the  close  of  the  business  of  the  Commercial  Bank  on 
the  evening  of  the  21st  of  October,  1845,  the  balance  standing  to 
the  credit  of  the  Extension  Company  was  2949/.  14«.  9d.  only ;  but 
on  the  morning  of  the  22d,  and  before  the  presentation  of  the 
check  for  10,000Z.,  the  above-mentioned  check  for  12,000/.  was 
paid  in  to  the  credit  of  the  said  company,  and  that  by  means  of 
that  payment  the  Extension  Company  were  in  funds  to  meet  the 
check  for  10,000/.,  the  balance  in  their  favour  at  the  bank  after 
such  payment  being  14,949/.  14«.  9d. 

That  the  balance  of  2949/.  14«.  9d,  in  favour  of  the  company  on 

the  evening  of  the  2l8t  of  October,  was,  however,  entirely  owing 

to  the  above  loan  of  5000/.  of  the  15th  of  that  month,  inasmuch  as 

on  the  morning  of  the  15th,  the  balance  in  favour  of  the  Extension 
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Company  at  the  bank  was  12502.  18«.  6(2.  only.  That  on  that  day, 
the  check  for  5000/.  was  paid  in,  and  that  between  the  morning  of 
the  15th  and  the  evening  of  the  21st  sums  to  the  amount  of  33002. 
18s.  9d.  in  the  aggregate  were  drawn  out  and  applied  for  the  pur- 
poses of  the  Extension  Company,  leaving  the  above-men- 
tioned balance  of  ♦29492.  14«.  9(2.,  as  appeared  by  the  *180 
following  account,  which  was  set  out  in  the  bill :  — 


1845.  £      «.  d. 
lb  Get.    BalaoM  to  Gndit  of  Oom- 

pany 1,260  18    6 

Cteh 6,000    0    0 

22    „      Per  Warwiek  and  Woroaa- 

tor 12,000    0    0 


£18,260  18   6 


1846. 


s.  d. 


16  Gel.    OoDttnganeiaB 1,200    0   0 


ii 


tf 
n 
II 
It 
II 
n 


Priebard 
Hall    .    .    . 
Wright    .    • 
Wright    .    . 
ConUngenciM 
RoataU    .    . 


600    0  0 
160    0.0 

600    0  0 

02    8  9 

858  15  0 

10,000    0  0 

£18,800  18  9 


That,  after  payment  of  the  10,0002.,  there  remained,  therefore, 
to  the  credit  of  the  Extension  Company  at  the  bank  49492.  14«. 
9d.j  which  the  bill  alleged  to  have  been  applied  by  the  general 
committee  to  the  purposes  of  the  Extension  Company. 

That,  on  the  17th  of  May,  1850,  a  shareholder  in  the  Extension 
Company,  named  Bryson,  instituted  a  suit  in  this  Court  on  behalf 
of  himself  and  all  other  the  shareholders  in  that  company  (except 
such  of  the  said  shareholders  as  were  defendants)  against  the 
Warwick  and  Birmingham  Canal  Company,  the  Warwick  and 
Napton  Canal  Company,  together  with  three  of  the  directors  of 
the  canal  companies,  the  present  defendant  Henry  Croysdill,  as 
official  manager  of  the  Extension  Company,  and  the  directors  of 
the  Extension  Company  who  had  been  parties  to  the  dealing  with 
the  canal  companies,  seeking  to  have  the  10,0002.  answered  and 
made  good  by  the  canal  companies  and  the  other  defendants,  with 
interest. 

The  bill  then  stated  in  the  36th,  37th,  88th,  and  39th  para- 
graphs to  the  following  effijct :  — 

That  by  the  decree  in  Bryson's  suit,  which  was  affirmed  on 
appeal,  (a)  it  was  declared  that  the  canal  companies  *  were    *  181 
bound  to  repay  the  10,0002.,  with  interest  thereon  at  42.  per 
cent  per  annum,  from  the  22d  of  October,  1845.     And  it  was 
ordered  that  the  10,0002.  and  interest  should  be  paid  to  the  official 

(a)  See  Bryson  v,  Warwick  and  Birmingham  Canal  Company,  4  De  G.,  M. 
A  G.  711. 
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manager  of  the  Extension  Company  by  the  canal  companies  on  or 
before  the  23d  of  September,  1853, 

That  the  canal  companies  appealed  from  the  decision,  which  was 
.confirmed  by  their  Lordships  on  the  22d  of  December,  1863. 

That  the  official  manager  of  the  Extension  Company  subse- 
quently received  from  the  canal  companies  the  said  sum  of  10,000/. 
and  interest,  or  some  other  sum,  by  way  of  compromise  "for  the 
same,  and  had  dealt  with  the  same  as  assets  of  the  said  company. 

That,  in  manner  aforesaid,  the  Extension  Company  had  ratified 
the  borrowing  by  their  finance  committee  of  the  aforesaid  sums  of 
6000Z.  and  12,000/. 

The  prayer  of  the  bill  in  the  present  suit  wa^,  that  it  might  be 
declared  that  the  claim  of  the  plaintiff  ought  to  be  allowed  as  a 
debt  against  the  Extension  Company,  and  that  the  defendants 
might  be  decreed  to  pay  to  the  plaintiff  the  sum  of  17,000?.,  being 
the  aggregate  of  the  above  sums  of  5000/.  and  12,000/.,  the  plain- 
tiff being  ready  and  willing,  and  offering,  to  give  credit  for  the 
14,200/. 

The  defendant  Croysdill,  by  his  answer,  stated  that  he  believed 
the  5000/.  and  12,000/.  (which  were  standing  to  the  account  of  the 
Warwick  and  Worcester  Company  at  the  Commercial  Bank  of 
London,  and,  consequently,  as  he  inferred,  portions  of  the  funds 
of  the  company)  to  have  been  transferred  from  that  account 
*  182  to  the  account  *  of  the  Extension  Company ;  but  whether  in 
the  manner  in  the  bill  mentioned,  or  whether,  in  respect  of 
any  previous  dealings  with  the  funds  of  the  two  associations,  or 
under  any  other  or  what  circumstances,  he  could  not  set  forth. 
He  believed,  however,  that  such  sums,  or  at  all  events  so  much 
thereof  as  had  been  in  any  manner  borrowed  or  used  for  the  pur- 
poses of  the  Extension  Company,  were  fully  repaid  and  satisfied ; 
and  that  in  particular,  in  the  month  of  February,  1846,  a  sum  of 
14,200/.  was  paid  to  the  Warwick  and  Worcester  Company  by  a 
check  for  that  amount  on  the  account  of  the  Extension  Company, 
in  full  payment  and  satisfaction  of  all  claims  and  demands  of  the 
Warwick  and  Worcester  Company  or  the  other  compahy.  He  did 
not  believe  that  the  transactions  mentioned  in  the  bill  were  in  any 
manner  sanctioned  by,  or  indeed  known  to,  any  of  the  persons  who 
for  the  time  being  constituted  the  Extension  Company  other  than 
the  directors.  He  believed  that  the  moneys  borrowed  were  applied, 
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as  to  the  greater  part  of  them,  in  a  manner  wholly  foreign  to  such 
purposes  and  unauthorized  by  the  deeds  of  the  company,  and  that 
no  claim  of  any  kind  was,  after  the  payment  of  the  14,200^,  made 
by  or  on  behalf  of  the  Warwick  and  Worcester  Company  upon, 
the  Extension  Company  in  respect  of  any  dealing  or  transaction 
between  the  two  companies,  or  their  directors,  until  the  14th  of 
June,  1858,  when  the  claim  now  made  was  brought  into  the  Mas- 
ter's office  under  the  order  for  winding  up  the  Extension  Com- 
pany. He  believed  that  sums  to  the  amount,  in  the  aggregate,  of 
83002.  188.  9(2.  were  drawn  out  from  the  bankers  between  the 
morning  of  the  15th  and  the  evening  of  the  21st,  but  not  that 
these  moneys  were  drawn  out  or  applied  for  the  purposes  of  the 
Extension  Company.  On  the  contrary,  it  appeared  from  evidence 
taken  upon  an  inquiry  directed  by  the  Court  in  the  course  of  wind- 
ing up  the  Extension  Company,  that  two  of  the  sums  con- 
stituting *  portions  of  the  aggregate  sum  of  5000Z.,  and  *  183 
amounting  to  1200/.  and  8582.  158.  respectively,  were  ap- 
plied for  purposes  unauthorized  by  the  deeds  of  the  company,  and 
altogether  improper.  He  insisted  that  the  17,0002.  was  not,  except 
to  a  very  small  portion  thereof,  applied  for  the  purposes  of  the 
Extension  Company,  and  that  the  same  was  wholly,  or,  at  all 
events,  to  an  extent  far  exceeding  such  portion,  fully  repaid. 

With  respect  to  the  suit  of  Bryson  v.  The  Warwick  and  Bir- 
mingham Canal  Company^  he  said  that  shortly  after  the  dismissal 
of  the  appeal,  suits  were  instituted  in  this  Court  against  the  canal 
companies  by  the  holders  of  debentures  of  those  companies,  and 
that  in  order  to  protect  the  interests  of  the  contributories  of  the 
Extension  Company,  and  with  the  approbation  of  the  Master,  he 
Mr.  Croysdill,  instituted  suits  against  the  canal  companies  for  the 
purpose  of  having  receivers  appointed  of  the  tolls  of  the  canals. 

That  after  considerable  expenses  had  been  incurred  in  attempt- 
ing to  enforce  the  decree  against  the  canal  companies,  it  was 
found  that  the  only  effectual  mode  of  doing  so  was  by  applying  for 
adjudication  of  bankruptcy  against  them,  and  that  accordingly  an 
adjudication  of  bankruptcy  against  one  of  the  canal  companies 
was  applied  for  with  the  approval  of  the  Master,  and  that  after 
argument  before  the  Court  of  Bankruptcy  for  the  Birmingham 
district,  the  Warwick  and  Napton  Canal  Company  was  adjudi* 
cated  bankrupt,  (a)    That  an  appeal  was  brought  against  the 

(a)  See  Ex  parte  Croysdill,  7  De  G.,  M.  &  G.  199. 
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adjudication,  and  that  ultimately  the  benefit  of  the  decree  for 

10,0002.  was,  with  the  approval  of  the  Master,  assigned  by  the 

/    defendant  Croysdill  to  one  Richard  Child  Heath  for  7300i., 

*  184  being  more  than  could  •  have  been  obtained  in  respect 

thereof  by  the  further  continuance  of  hostile  proceedings, 
but  that  such  sum  of  73002.  was  greatly  diminished  by  the  costs 
incurred  in  the  prosecution  of  the  suit  of  Bryan  v.  The  Canal 
Companies,  and  of  the  suits  to  obtain  receivers,  as  well  as  of  the 
proceedings  under  the  bankruptcy.  That  soon  after  the  assign- 
ment had  been  made  of  the  benefit  of  the  decree  the  sum  payable 
in  respect  of  the  assignment  was  attached  at  the  suit  of  Mr. 
Prichard,  the  engineer  of  the  Extension  Company,  for  a  debt,  and 
was  the  subject  of  further  litigation,  in  the  course  whereof  costs 
to  a  considerable  extent  were  incurred,  and  that  a  portion  of  the 
said  7300Z.,  amounting  to  36602.  158.  was  paid  to  Mr.  Prichard  in 
respect  of  his  claim.  That  a  further  sum  of  1500/.  was  also  paid 
in  respect  of  a  debt  to  Mr.  Pell,  and  that  sums  amounting  to 
82002.  were  applied  in  payment  of  the  costs  and  expenses  incurred 
in  the  course  of  the  proceedings.  That  more  than  thirteen  years 
had  elapsed  since  the  time  at  which  the  sums  of  5000/.  and 
12,0002.  were  alleged  to  have  been  advanced  by  the  Warwick  and 
Worcester  Company  to  the  Extension  Company,  and  that  more 
than  six  years  had  elapsed  from  such  time  and  from  the  latest 
time  at  which  any  dealing  took  place  between  the  companies 
before  any  claim  was  made  in  respect  of  the  demands  now  made 
by  the  plaintiflF  or  on  behalf  of  the  Warwick  and  Worcester  Com- 
pany against  the  Extension  Company,  although  the  plaintiff  well 
knew,  as  the  fact  was,  that  the  afiairs  of  the  last-mentioned  com- 
pany were  in  the  course  of  being  wound  up,  and  although  the 
plaintiff  was  well  aware,  as  the  fact  was,  that  debts  were  in  the 
course  of  being  proved  under  such  order,  and  calls  made  for  the  pay- 
ment thereof,  and  that  a  call  for  such  payment  had  been  some 
time  since  made  as  a  final  call,  and  although  the  plaintiff  was  well 

aware  that  Mr.  Bryson  was  taking  the  aforesaid  proceedings 

*  185   to  recover  the  10,0002.  *  from  the  canal  companies ;  but 

that  during  the  whole  of  the  said  time  neither  the  plaintiff, 
nor  any  other  person  on  behalf  of  the  Warwick  and  Worcester 
Company,  made  any  claim  to  prove  any  debt,  or  gave  any  notice 
to  the  canal  companies  or  either  of  them  of  any  claim  on  the  part 
of  the  Warwick  and  Worcester  Company  to  be  interested  in  the 
[144] 
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10,000?. ;  nor  did  the  plaintiff  claim  to  be  interested  in  the  7300?., 
bnt  that  he  and  the  Warwick  and  Worcester  Company  had  pei> 
mitted  the  affairs  of  the  Extension  Company,  and  all  matters 
relating  thereto,  to  be  dealt  with  and  disposed  of  on  the  footing  of 
there  being  no  further  claim  against  the  company  or  the  contribu- 
tories  thereof.  And  the  defendant  verily  believed  that  several 
of  the  contributories  from  whom  contributions  could  have  been 
obtained  in  respect  of  such  claim,  had  the  same  been  valid  and 
made  in  proper  time,  had  died,  and  that  others  had  left  the 
country,  and  that  others  had  become  bankrupt  or  insolvent,  and 
that  even  if  such  claim  had  ever  any  foundation  in  equity  or 
justice  (which  to  the  best  of  his  judgment  and  belief  he  denied) 
it  would  now  be  altogether  unjust  and  inequitable  to  enforce  the 
same  against  such  contributories  as  had  survived,  remained  in 
this  country,  and  continued  solvent.  He  submitted  to  the  judg- 
ment of  the  Court  whether,  under  the  circumstances  aforesaid, 
any  case  was  shown  on  behalf  of  the  Warwick  and  Worcester 
Company  to  be  relieved  in  the  premises,  and  if  so,  whether  the 
plaintiff  properly  represented  such  company  for  the  purposes  of 
the  suit,  and  whether  he  did  not,  at  all  events,  represent  persons 
having  conflicting  interests,  and  whether  or  not  (among  others) 
some  who  were  precluded  from  instituting  such  a  suit  as  the 
present.  And  also  whether  the  defendant  was,  in  his  capacity  of 
official  manager,  subject  to  be  sued  in  respect  of  the  said  matters, 
or  any  of  them,  and  he  claimed  the  same  benefit  as  if  he  had 
demurred  to  the  bill,  or  had  pleaded  the  several  matters 
*  stated  in  his  answer  and  the  Statute  of  Limitations,  or  *  186 
any  or  any  one  of  such  matters  or  statutes  in  bar  of  the 
relief  sought  by  the  bill. 

Affidavits  were  filed  in  support  of  the  cases  made  by  the  plain- 
tiff and  defendant. 

Mr.  Glasse  and  Mr.  Baggallay^  for  the  plaintiff.  —  Whatever 
ground  there  might  have  been  for  saying  that  the  contributories  of 
the  Extension  Company  could  not  be  bound  by  the  act  of  their 
directors  in  borrowing  from  the  Warwick  and  Worcester  Company 
if  there  had  been  nothing  more  in  the  case,  they  have,  by  suing 
the  canal  companies  for  the  10,000/.,  adopted  and  ratified  the 
transaction,  and  recovered  the  money  as  their  own.  They  cannot, 
therefore,  now  be  heard  to  say,  when  they  have  what  is  substan- 
voL.  u.  10  [  146  ] 
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tiallj  the  money  in  their  pockets,  or  when  they  have  had  it  applied 
in  payment  of  their  debts  (which  is  the  same  thing),  that  they 
can  avoid  repayment  of  it  to  its  rightful  owner.  If  they  had 
repudiated  the  act  of  their  directors,  the  Warwick  and  Worcester 
Company  might  have  sued  for  the  money  and  recovered  it.  The 
decision  in  Bryson  v.  TJhe  Waruoick  and  Birmingham  Canal  Con^ 
pany(a)  is  indeed,  in  substance,  an  express  authority  for  the 
present  claim,  for  that  case  proceeds  upon  the  principle  that  the 
canal  companies,  after  taking  the  benefit  of  the  borrowed  moneys, 
could  not  disavow  the  illegal  act  of  their  directors  in  taking  the 
deposit,  but  were  bound  to  pay  the  money  out  of  their  own  pockets. 
With  respect  to  the  other  defendants,  as  they  were  direo- 
•  187  tors  of  the  Warwick  and  Worcester  Company  and  *  mis- 
applied its  moneys,  they  are  also  liable  to  make  them  good. 

Mr,  Seliuyn  and  Mr.  De  Gex,  for  the  official  manager  of  the 
Extension  Company.  — ^First,  the  plaintiff  has  no  right  to  sue  in 
respect  of  this  demand ;  for  that  company,  if  it  had  not  been  wound 
up,  could  not  have  sued  for  it.  11  &  12  Vict.  c.  48,  §  50 ;  In  re 
Weiss,  (6)  Official  Manager  of  the  Qrand  Trunk  Canal  Company 
V.  Brodie,  (c) 

Secondly,  Bryaon  v.  The  Warwick  and  Birmingham  Canal  Com- 
pany  is  no  authority  in  support  of  the  plaintiff's  claim.  The 
defendants  there  were  incorporated  companies  who  were  capable 
of  becoming  liable  in  respect  of  moneys  received  by  their  directors 
belonging  to  others ;  whereas  the  Extension  Company  was  in  fact 
not  a  company  at  all,  but  an  association  of  persons  who  could  not 
be  bound  by  any  such  transaction.  7  &  8  Vict.  c.  IIG,  §§  28,  25  ; 
Burmster  v.  Norris.  (d) 

Thirdly,  as  to  the  argument  that  the  institution  of  that  suit  was 
a  ratification  of  the  directors'  act,  the  rights  of  the  parties  must  be 
now  exactly  what  they  were  at  the  date  of  the  winding-up  order. 
If  the  contributories  to  the  Extension  Company  were  not  then  liable 
to  pay  this  claim,  they  cannot  have  become  so  since.  If  the  money 
ordered  to  be  paid  by  the  canal  companies  to  the  Extension 
Company  did  not  belong  to  that  company,  the  decree  was  wrong, 
and  will  not  prevent  those  to  whom  the  money  belongs  from  re- 

(a)  4  De  G.,  M.  &  G.  711.  (6)  15  C.  B.  831. 

(c)  9  Hare,  823 ;  3  De  G.,  M.  &  G.  146. 
(<2)  6  Ezch.  796. 
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covering  it  over  again.     The  Warwick  and  Worcester  Company 
were  no  parties  to  the  suit,  and  cannot  be  bound  or  prejudiced  by  it. 

[The  Lord  Justice  Knight  Bbucb  asked  whether  the 
case  of  the  *  present  plaintiff  was  not  in  substance  that    *  188 
Bryson,  or  the  official  manager  of  the  Extension  Company, 
was  a  trustee  for  the  Warwick  and  Worcester  Company.] 

This  is  not  the  frame  of  suit  in  which  such  a  case  can  be  set  up. 
There  should,  for  that  purpose,  have  been  a  bill  seeking  to  have  the 
official  manager  of  the  Extension  Company  declared  a  trustee  of 
this  specific  money.  If  that,  however,  had  been  the  frame  of  the 
bill,  it  would  have  been  as  easily  answered  as  it  is  in  its  present 
state ;  for  it  would  be  impossible,  after  allowing  a  plaintiff  claiming 
beneficially  to  incur  the  risk  and  expense  of  a  suit  which  might  have 
terminated  adversely  to  him,  for  a  stranger  to  it  to  claim  the  ben- 
efit of  the  success  without  participating  in  the  risk.  It  is,  however, 
sufficient  to  say  that  this  bill  is  not  so  framed.  It  treats  the  case 
as  one  of  debtor  and  creditor,  and  of  ratification.  It  must  have 
been  considered  that  the  other  view  was  unsustainable,  because 
the  omission  to  set  up  a  case  of  trust  must  have  been  deliberate, 
the  point  having  been  suggested  and  discussed  when  the  appeal 
motion  was  heard,  and  when  that  motion  was  ordered  to  stand 
over  to  give  an  opportunity  to  institute  this  suit. 

[The  Lord  Justice  Ej^ight  Bruce  called  the  attention  of  counsel 
to  the  parts  of  the  evidence  as  to  the  tracing  and  identification  of 
the  moneys.  His  Lordship  referred  to  iSmcM  v.  Attwood^  (a) 
Pennell  v.  DeffelL  (6)] 

Such  a  case  is  not  set  up  by  the  bill ;  and  if  it  had  been,  the  evi- 
dence would  not  support  it.  In  Pennell  v.  Deffellj  (6)  the  balances 
there  in  question  were  composed  entirely  of  moneys  belonging  to 
the  trust,  and  of  the  official  assignee's  own  moneys.  It  was  the 
case  of  a  trustee  mixing  his  own  money  with  money  held  by 
him  in  trust.  The  question  was,  how  sums  drawn  out 
♦generally,  from  the  mixed  account  for  the  official  as-  *189 
signee's  private  purposes,  were  to  be  treated.  One  of  your 
Lordships  said, ''  Let  it  be  imagined  that  in  the  second  case  sup- 
posed, Mr.  Green,  after  mixing  the  known  amount  of  money  of  his 

(a)  Younge,  407.  (6)  4  De  G.,  M.  d;  G.  372. 
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own  with  the  trust  moneys,  had  taken  from  the  repository  a  sum 
for  his  own  private  purposes,  and  it  could  not  be  ascertained 
whether  in  fact  the  specific  coins  and  notes  forming  it  included  or 
consisted  of  those  or  any  of  those  which  were,  in  every  sense,  his 
own  specifically ;  what  would  be  the  consequence  ?  I  apprehend 
that,  in  equity  at  least,  if  not  at  law  also,  what  he  so  took  would 
be  solely  or  primarily  ascribed  to  those  contents  of  the  repository 
which  were  in  every  sense  his  own.  He  would,  in  the  absence  of 
evidence  that  he  intended  a  wrong,  be  deemed  to  have  intended 
and  done  what  was  right,  and  if  the  act  could  not  in  that  way 
be  wholly  justified,  it  would  be  deemed  to  have  been  just  to  the 
utmost  amount  possible." 

That  authority,  if  it  has  any  application  to  this  case,  is  in  our 
favour.  There  was  on  the  15th  of  October,  a  balance  of  12oOZ. 
13«.  6d.  to  the  Extension  Company's  credit  arising  entirely  from 
their  own  moneys.  On  that  day  it  is  true  5000/.  was  paid  to  its 
credit  by  the  other  company,  making  6250/.  13«.  6d,  in  all.  But 
before  the  22d  of  October  sums  amounting  to  2068/.  15s.  were 
drawn  out,  not  for  purposes  of  the  Extension  Company,  but  for 
unauthorized  purposes,  probably  not  intended  more  for  the  benefit 
of  one  conpany  than  of  the  other,  and  1242/.  35.  9d,  was  drawn 
out  for  proper  purposes,  leaving  the  balance  of  2951/.  Is.  8d.  on 
the  morning  of  the  22d.  The  probable  and  correct  mode  of 
ascribing  payments  in  this  case,  therefore,  according  to  the  prin- 
ciple laid  down  in  the  authority  to  which  we  have  referred  of 

Pennell  v.  Deffell^  (a)  would  be  to  ascribe  the  2058/.  15«. 
•  190    to  a  *  portion  of  the  5000/.     But  the  whole  amount  traced 

into  the  hands  of  the  canal  companies  is  10,000/.,  all  of 
which,  and  more,  was  repaid  in  February,  1846,  to  the  Warwick 
and  Worcester  Company.  Even  if  that  company  were  entitled  to 
appropriate  part  of  the  14,200/.,  repaid  to  them  in  payment  of  a 
portion  of  the  5000/.,  they  could  not  appropriate  it  to  the  repay- 
ment of  the  2058/.  \bs.  which  had  been  applied  for  improper  pur- 
poses ;  and  if  they  could  not,  the  whole  of  their  demand  would 
have  been  14,941/.  5«.,  leaving  only  a  claim  on  the  fund  in  the 
hands  of  the  canal  companies  to  the  extent  of  741/.  bs.  Now  the 
accounts  have  not  yet  been  taken  with  reference  to  this  point,  and 
when  they  are,  they  will  show  that  this  sum  has  been  repaid,  in 
addition  to  the  repayment  of  14,200/.,  so  that  before  the  institution 

(a)  4  De  6.,  M.  &  6.  872. 
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of  Bryson's  suit,  the  Warwick  and  Worcester  Company  had  ceased 
to  have,  if  they  ever  had,  a  claim  to  any  part  of  the  10,000Z.  in  the 
hands  of  the  canal  companies.  Suppose,  however,  that  the  War- 
wick and  Worcester  Company  were  entitled  to  charge  the  whole 
17,000Z.  against  the  Extension  Company,  and  to  appropriate  the 
payment  of  14,200i.  in  the  most  advantageous  way  to  themselves, 
and  irrespectively  of  the  law,  equity,  and  justice  of  the  case,  still 
there  was  at  the  utmost  when  Mr.  Bryson's  suit  was  instituted 
2800?.  of  the  10,000?.  belonging  to  them.  The  balance,  therefore, 
clearly  belonged  to  the  Extension  Company,  who  have  not  in  fact 
realized  so  much  by  those  proceedings,  which  they  took  for  their 
own  protection  and  at  their  own  risk,  the  Warwick  and  Worcester 
Company  making  no  effort  to  recover  the  portion  which  it  is  sug- 
gested, they  may  now  claim  as  specifically  belonging  to  them.  It 
is  not  a  case  of  a  charge  or  lien.  The  case,  if  maintainable,  would 
have  been  that  the  fund,  as  to  part,  belonged  specifically  to 
one  set  of  subscribers,  and  as  to  part  to  another.  *  But,  in  *  191 
such  a  case,  if  either  could  claim  their  own  share  in  full  to 
the  prejudice  of  the  other,  it  certainly  ought  not  to  .be  that  body 
of  subscribers  who  incurred  no  risk  in  the  recovery  of  the  fund. 
Why  are  the  Extension  Company,  who  ran  the  risk  of  recovering 
the  fund,  to  be  paid  a  small  dividend  on  their  7300Z.,  and  the  War- 
wick and  Worcester  Company,  who  took  no  step  and  incurred  no 
risk  or  trouble,  to  be  paid  twenty  shillings  in  the  pound  ?  But  in 
truth  the  fund  -has  never  been  specifically  recovered,  if  r.  Heath 
bought  the  claim  of  the  Extension  Company  for  7300L  If  the 
Warwick  and  Worcester  Company  is  entitled  to  any  part  of  it 
they  can  recover  that  part  from  Mr.  Heath,  or  from  the  canal  com- 
panies. We  submit,  therefore,  that  the  argument  as  to  identifi- 
cation, if  it  had  been  set  up,  would  have  been  unsustainable. 

At  all  events,  and  whether  the  claim  be  treated  as  one  of  identi- 
fication or  of  debt,  the  length  of  time,  and  change  of  circumstances 
since  the  original  transaction  occurred,  have  been  so  great  that  much 
more  injustice  than  justice  would  be  occasioned  by  acceding  to  it, 
even  if  the  claim  had  been  originally  well  founded.  Indeed,  if  the 
claim  is  treated  as  a  debt,  as  it  is  put  by  the  bill,  it  is  barred  by  the 
Statute  of  Limitations. 

They  referred  to  Thorndike  v.  Hunt,  (a) 

(a)  3  De  G.  &  J.  563. 
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Mr.  Bacon  and  Mr.  Yool^  for  one  of  the  directors. 

Mr.  Malins  and  Mr.  Roxburgh^  for  another. 

Mr.  GHassBy  in  reply. 
Judgment  reserved, 

July  2. 

*  192       *  The  Lord  Justice  Knight  Bruce.  —  By  an  order  of  the 
Court  of  Chancery,  dated  the  26th  May,  1849,  a  provi- 
sionally registered  company  or  association  styled  "  The  Warwick 
and  Worcester  Railway  Company "  was,  under  the  Act  relating 
to  such  subjects,  passed  in  the  year  1848,  ordered  to  be  wound  np. 
By  another  order  of  the  Court  of  Chancery,  bearing  the  same 
date,  another  provisionally  registered  company  or  association  styled 
^^  The   London   and   Birmingham  Extension,  and   Northampton, 
Daventry,  Leamington,  and  Warwick  Railway  Company,"  was, 
under  the  sapie  statute,  also  ordered  to  be  wound  up. 
Various  proceedings  have  taken  place  under  each  order. 
The  plaintiff  in  this  cause  is  under  the  former  order  the  ofiScial 
manager  of  the  former  company,  and  sues  in  that  character.    The 
defendant,  Mr.  Henry  Croysdill,  is  under  the  other  order  the  offi- 
cial manager  of  the  other  company,  and  is  sued  in  that  character. 
The  object  of  the  suit  is  to  recover  (with  interest)  the  amount  re- 
maining unpaid  (namely,  2800/.)  of  a  sum  of  17,000/.,  which,  in 
the  year  1846,  was,  by  way  of  loan  from  the  company  now  repre- 
sented by  the  plaintiff  to  the  company  now  represented  by  the  de- 
fendant, Mr.  Croysdill,  transferred  to  the  funds  of  his  company 
from  the  funds  of  the  plaintiff's  company.    The  loan  was  irregular, 
and  a  wilful  breach  of  trust  on  the  part  of  those  who  personally 
f)articipated  in  it ;  and  the  money,  therefore,  remained  in  equity 
the  property  of  the  plaintiff's  company.     But  of  the  amount  so 
lent,  the  sum  of  14,200/.  has,  I  repeat,  been  repaid.    It  is 
*  193    proved  that  a  sum  of  10,000/.,  part  *  specifically  of  the 
17,000/.,  was  advanced  from  the  funds  of  Mr.  Croysdill's 
company  to  two  canal  companies,  though  irregularly  and  by  breach 
of  trust  so  advanced,  and  the  10,000/.  became  accordingly  a  debt 
to  Mr.  Croysdill's  company,  or  the  other  railway  company,  or  both, 
from  the  two  canal  companies,  which  were  the  Warwick  and  Bir- 
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mingham  Canal  Company,  and  the  Warwick  and  Napton  Canal 
Company. 

I  will  now  read  the  86th,  87th,  88th,  and  89th  paragraphs  of 
the  bill  in  this  cause,  filed  on  the  20th  May,  1859.  They  are  thus: 
[His  Lordship  read  them  to  the  effect  above  set  out.] 

The  allegations  contained  in  these  four  paragraphs  are  substan- 
tially accurate  and  true.  The  amount  received  by  Mr.  Croysdill, 
as  mentioned  in  the  89th  paragraph,  is  after  every  proper  deduc- 
tion for  costs  and  expenses,  much  more  than  sufficient  to  answer 
the  amount  of  28007.  remaining  due,  as  I  have  said,  to  the  plaintiff 
in  the  cause  now  before  us,  with  the  interest  properly  payable  in 
respect  of  it;  and  accordingly  his  right  in  equity  to  recover  so 
much  from  Mr.  Croysdill  or  his  company,  which,  as  I  have  said,  is 
the  object  of  the  present  suit,  seems  to  me  established ;  the  plain- 
tiff being,  I  think,  entitled  to  follow  the  10,000/.,  which  was  specif- 
ically the  money  of  his  company,  —  as  part  of  the  17,000/.,  of 
which  that  company  was  deprived  by  a  breach  of  trust  —  the 
10,000/.  having  also  found  its  way  into  the  funds  of  the  canal 
companies  by  another  breach  of  trust. 

It  was  not  necessary,  I  conceive,  to  make  the  defendant  Mr. 
Bdlin,  or  the  defendant  Mr.  Weiss  a  party  to  this  cause.     But 
they  were  as  directors  or  committee  men  connected  with 
the  transaction  as  to  the  17,000/.,  and  *  though  dismissed    *  194 
may,  I  think,  properly  be  so  without  costs. 

I  may,  before  concluding,  observe  that  the  case  of  Mr.  Croysdill 
is  clearly,  in  my  judgment,  not  assisted  by  any  Statute  of  Limita- 
tions, or  by  lapse  of  time ;  the  plaintiff  being  entitled,  as  I  conceive, 
to  treat  the  suit  of  1850  as  instituted,  and  the  decree  of  June,  1853, 
as  made  for  his  benefit  or  that  of  his  company,  as  well  as  for  Mr. 
Croysdill's  benefit,  or  that  of  Mr.  Croysdili's  company. 

The  Lord  Justice  Txtbneb.  —  This  case  came  before  us  for  hear- 
ing in  the  first  instance  at  the  request  of  the  parties. 

The  plaintiff  in  the  suit  is  the  official  manager  of  a  defunct  com- 
pany called  the  Warwick  and  Worcester  Railway  Company.  The 
defendants  are  two  of  the  persons  who  constituted  with  others  the 
finance  committee  of  that  company,  and  the  official  manager  of 
another  defunct  company,  called  the  London  and  Birmingham 
Extension  Railway  Company,  and  the  suit  is  instituted  for  recover- 
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ing  the  sum  of  28002.,  the  moneys  of  the  former  company  paid 
over  to  the  latter  company. 

This  sum  of  28002.  is  the  balance  of  a  sum  of  17,000/.,  which 
was  drawn  from  the  account  of  the  former  company  with  the  Com- 
mercial Bank  of  London,  by  two  checks,  for  the  sums  of  5000Z. 
and  12,000Z.,  which  were  respectively  signed  by  the  defendants, 
who  were  members  of  the  finance  committee  of  that  company,  and 
each  having  signed  one  of  the  checks,  and  by  other  members  of 
that  committee,  and  were  dated  respectively  the  15th  and 

♦  195    22d  October,  1845,  and  which  sums  were  on  those  *  days 

placed  to  the  credit  of  the  account  of  the  latter  company 
with  the  same  bank,  after  deducting  from  the  sum  of  17,0002.  the 
sum  of  14,2002.,  repaid  by  the  latter  company  to  the  former  com- 
pany on  the  3d  February,  1846. 

The  member^  of  the  finance  committee  of  each  of  these  com- 
panies were  the  same  persons,  and  each  of  the  companies  had  the 
same  directors,  except  that  there  were  two  directors  of  the  latter 
company  who  were  not  directors  of  the  former  company. 

On  the  22d  October,  1845,  the  sum  of  10,0002.,  part  of  the 
moneys  then  standing  to  the  account  of  the  latter  company  with 
the  Commercial  Bank,  was  applied  by  that  company  in  payment 
of  the  deposit  upon  the  purchase  by  them  of  the  Warwick  and 
Birmingham,  and  Warwick  and  Napton  canals,  and  it  is,  I  think, 
satisfactorily  established  by  the  evidence  in  the  cause,  that  the 
sum  of  10,0002.,  thus  applied  by  the  latter  company,  was  part  of 
the  sums  of  50002.  and  12,0002.  which  had,  as  above  mentioned, 
been  transfeiured  to  their  account  from  the  account  of  the  former 
company. 

In  the  year  1849  orders  were  made  for  winding  up  both  the 
companies. 

In  the  month  of  May,  1850,  a  suit  was  instituted  in  this  Court 
by  one  of  the  shareholders  of  the  latter  company,  on  behalf  of 
himself  and  all  other  the  shareholders  of  that  company,  to  compel 
the  repayment  of  the  10,0002.,  which  had  been  paid  to  the  canal 
companies,  the  latter  company  having  had  no  power  to  purchase 
the  canals ;  and  by  a  decree  of  his  Honor  the  Vice-Chancellor  Sir 
John  Stuart,  dated  the  23d  June,  1853,  and  which  was 

*  196    affirmed  by  us  on  the  22d  December,  1853,  *  it  was  ordered, 

that  the  10,0002.  should  be  repaid  by  the  canal  companies 
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to  the  official  manager  of  the  latter  company.  The  official  man- 
ager of  that  company  was,  it  appears,  unable  to  recover  from  the 
canal  companies  the  whole  sum  which  was  payable  to  him  under 
this  decree ;  but  he  sold  and  assigned  the  benefit  of  the  decree  and 
of  the  sum  which  was  payable  under  it  to  a  Mr.  Heath  for  the  sum 
of  78002.,  which  was  agreed  to  be  paid  and  was  paid  to  him  accord- 
ingly ;  and  it  appears  by  the  evidence  in  this  cause,  that  this  sum 
of  7300/.  has,  at  all  events  to  an  extent  exceeding  the  sum  of 
2800Z.  sought  to  be  recovered  in  this  suit,  been  applied  for  the 
purposes  of  the  latter  company. 

These  are  all  the  facts  of  the  case  which  appear  to  me  to  be 
material  to  be  stated. 

The  question  to  be  determined  is,  whether,  under  these  circum- 
stances, the  plaintiff,  the  official  manager  of  the  Warwick  and 
Worcester  Company,  is  entitled  to  recover  the  2S00L  and  interest ; 
and  I  am  of  opinion  that  he  is  so  entitled. 

It  was  not  disputed,  and  cannot  be  denied,  that  the  moneys 
which  stood  to  the  account  of  the  Warwick  and  Worcester  Com- 
pany with  the  Commercial  Bank  were  moneys  which  belonged  to 
that  company,  and  were  held  in  trust  for  their  shareholders ;  nor 
was  it  disputed,  nor  can  it  be  denied,  that  the  payment  over  of 
these  moneys  to  the  London  and  Birmingham  Company  was  not 
in  any  manner  justifiable.  The  one  company  had  no  power  to 
make  the  loan  :  the  other  had  no  power  to  accept  it.  The  whole 
transaction  was  a  breach  of  trust,  and  the  London  and  Birming- 
ham Company  had,  through  their  directors  and  their  finance  com- 
mittee, notice  that  it  was  so. 

♦It  was  said  indeed  that  these  moneys  were  paid  over  in  •197 
anticipation  of  the  two  companies  being  amalgamated ;  but 
there  was  not  even  authority  to  make  the  amalgamation ;  and, 
under  these  circumstances,  the  moneys,  when  paid  over  to  the 
London  and  Birmingham  Company,  were  affected  in  their  hands 
with  the  trusts  to  which  they  were  originally  subject. 

Whether  the  10,000/.,  the  part  of  these  moneys  which  was  paid  ' 
over  to  the  canal  companies,  could  have  been  followed  into  their 
hands  it  -is  not,  as  I  think,  necessary  for  us  to  consider.  That 
transaction  has  been  undone,  and  the  7300/.  which  has  been 
received  in  respect  of  it  must,  as  I  apprehend,  be  taken  to  repre- 
sent the  10,000/. 

It  was  argued  for  the  defendants,  that  the  shareholders  of  the 
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London  and  Birmingham  Company  had  a  right  to  consider  the 
10,000/.  paid  to  the  canal  companies  as  their  own  proper  moneys, 
and  were,  therefore,  entitled  to  receive  and  retain  the  7800Z.  But 
the  answer  to  this  argument  is,  that  the  7300/.,  being  the  fruit  of 
trust  money,  must  be  subject  to  the  trust  which  attached  to  the 
money  of  which  it  was  the  j&oiit,  and  the  London  and  Birmingham 
Company,  therefore,  when  the  7300/.  came  to  their  hands,  must 
be  taken  to  have  held  it  affected  with  a  trust  for  the  benefit  of  the 
Warwick  and  Worcester  Company. 

A  further  argument  in  support  of  the  defendant's  case  was 
attempted  to  be  raised,  upon  the  ground  that  the  14,200Z.  repaid 
by  the  London  and  Birmingham  Company  to  the  Warwick  and 
Worcester  Company  exceeded,  as  it  was  said,  the  amount  of  the 
moneys  received  from  that  company,  of  which  the  shareholders  of 
the  London  and  Birmingham  Company  had  had  the  benefit,  the 
directors  of  that  company  having,  as  it  was  alleged,  mis- 
*  198  applied  *  the  moneys  received  by  them.  But  this  does  not 
appear  to  me  to  affect  the  question  before  us  ;  for  the  War- 
wick and  Worcester  Company  had,  as  I  apprehend,  a  right  to 
apply  the  moneys  which  were  repaid  to  them  to  such  portion  of 
the  debt  which  was  due  to  them  as  they  might  think  fit,  and  the 
shareholders  in  the  London  and  Birmingham  Company  have 
received  the  benefit  of  the  7800/.  to  an  amount  exceeding  the 
moneys  now  sought  to  be  recovered. 

It  was  attempted  also  on  the  part  of  the  defendants  to  resist  the 
plaintiff's  claim  upon  the  ground  of  the  Statute  of  Limitations, 
but  the  plaintiff's  case  does  not  rest  upon  the  mere  claim  of  debt. 
It  proceeds  upon  the  right  to  recover  moneys  affected  by  a  trust 
which  have  got  into  the  hands  of  other  persons  with  notice  of  the 
trust,  and  in  truth  the  case  before  us  is  no  more  than  this,  —  that 
if  a  trustee,  lending  trust  moneys  in  breach  of  the  trust,  and  the 
borrower,  with  notice  of  the  trust,  applying  the  moneys  to  his  own 
use,  in  which  case  the  conscience  of  the  borrower  being  affected  by 
the  trust,  he  cannot,  as  I  apprehend,  be  permitted  to  separate  the 
loan  from  the  trust,  and  insist  that  the  loan  being  barred  by  the 
statute  the  trust  is  barred  also. 

This  case,  too,  is  strengthened  by  the  fact  that  the  trust  moneys 
have  come  back  to  the  defendants  within  the  statutable  period. 

It  was  further  urged  on  the  part  of  the  defendants  that  the 
plaintiff  cannot  be  considered  as  representing  the  company  in 
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right  of  which  he  sues,  and  it  was  attempted  to  support  the  argu- 
ment on  that  point  by  the  case  of  Pritchard  t.  Official  Manager 
of  the  London  and  Birmingham  Railway  Company^  (a)  but 
that  case  *  does  not  seem  to  me  to  apply.  It  proceeded  *  199 
upon  the  ground  that  it  was  not  a  case  in  which  an  action 
could  be  maintained  against  the  company  ;  but  here,  the  company 
haying  got  the  trust  moneys,  there  is  no  doubt  they  may  be  sued, 
and  it  is  clear  that  under  the  Winding-up  Acts  the  plaintiff  is  the 
proper  person  to  institute  the  suit. 

Upon  the  whole,  therefore,  I  think  there  must  be  a  decree 
against  the  company  for  the  2800Z.,  with  interest  at  41.  per  cent 
from  the  time  when  they  received  the  78002.,  and  with  costs ;  but, 
in  the  present  state  of  the  record,  I  cannot  see  my  way  to  make 
any  decree  against  the  other  defendants  without  further  inquiry, 
which  would  only  involye  the  parties  in  unnecessary  expense. 

I  think,  therefore,  that  unless  the  plaintiff  insists  upon  further 
inquiry,  the  bill  should  be  dismissed  against  those  defendants; 
but  as  their  conduct  has  led  to  the  necessity  for  these  proceedings, 
I  think  it  should  be  dismissed  against  them  without  costs. 


♦KENDALL  v.  MARSTERS.  *  200 

1860.    June  6,  20.    July  4.    Before  the  Lord  Chancellor  Lord  Campbell. 

Where  the  plaintiff,  by  his  bill,  seeking  to  charge  the  defendant  as  constructiye 
trustee  of  the  lease  of  a  farm  of  which  he  had  been  in  the  occupation,  prayed 
for  an  account  of  the  profits  made  and  receiyed  by  the  defendant  in  carrying 
on  the  farming  business,  and  offered  to  allow  the  defendant,  on  taking  such 
account,  all  such  sums  as  had  been  adyanced  by  the  defendant,  and  were  due 
to  him  for  stock  supplied  for  carrying  on  the  farming  business :  Heldt  that 
the  plaintiff  was  not  at  liberty  to  revoke  this  offer  at  the  hearing,  and  instead 
of  an  account  of  profits  to  claim  an  occupation  rent,  merely  by  reason  of  a 
statement  in  the  defendant's  answer,  that  while  the  defendant  had  held  the 
farm  no  profits  had  been  made.* 

The  ordinary  direction  in  a  decree  that  '*  any  of  the  parties  are  to  be  at  liberty 


(a)  16  C.  B.  831. 

»  See  Pelly  r.  Wathen,  7  Hare,  871 ;  14  Jur.  9,  13 ;  Potter  v.  Waller,  2  De 
6.  &  S.  410,  420;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  387. 
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to  apply  to  the  Court  as  they  shall  be  advised,^^  hdd  not  to  extend  to  an 
application  by  the  plaintiff  to  be  allowed  costs,  as  to  which  there  was  no 
express  direction  given  by  the  decree.* 

This  was  an  appeal  from  part  of  the  decree  pronounced  by 
Vice-Chancellor  Stuart  on  the  21st  July,  1869,  under  the  cir- 
cumstances following  :  — 

Anna  Maria  Kendall  and  George  Middleton,  her  son-in-law  and 
copartner  in  the  business  of  farming,  were,  at  the  respective 
dates  of  her  will  and  of  her  death,  in  the  occupation  of  a  farm 
called  Sherborne  Hall  Farm,  under  a  lease  granted  by  the  master, 
fellows,  and  scholars  of  Emmanuel  College,  Cambridge,  to  Anna 
Maria  Kendall  for  twelve  years.  By  her  will,  dated  the  16th 
October,  1854,  Anna  Maria  Kendall  appointed  the  defendant 
Marsters  and  another  her  executors,  and,  among  other  things, 
gave  and  bequeathed  to  them  all  her  interest  in  the  lease  and 
occupation  of  her  then  dwelling-house  and  farm  called  Sherborne 
Hall  Farm,  in  Norfolk,  and  in  the  live  and  dead  farming  stock 
and  implements  of  husbandry  used  thereon,  upon  trust  to  conduct^ 
manage,  and  carry  on  the  farm  in  such  manner  and  for  such  time 
as  they  should  think  proper  ;  but  nevertheless  for  and  on  account 
and  for  the  sole  use  and  benefit  of  her  son  (the  plaintifiT),  and  to 
pay  or  permit  him  from  time  to  time  to  receive  the  profits,  after 

deducting  the  expenses. 
*  201  *  The  testatrix  died  in  February,  1855,  and  from  her 
death  until  the  expiration  of  the  lease  on  the  10th  October, 
1856,  the  business  of  the  farm  was  managed  by  the  executors  and 
Greorge  Middleton,  and  one  moiety  of  the  net  profits  paid  or 
accounted  for  to  the  plaintiff.  On  the  29th  September,  1856,  the 
whole  of  the  stock  on  the  farm  was  sold  by  auction,  and  was  pur- 
chased by  the  defendant  for  the  benefit  of  the  plaintiff,  who  in- 
tended to  carry  on  the  business  of  the  farm,  Middleton  receiving 
the  value  of  his  moiety  out  of  the  purchase-money.  After  some 
correspondence  between  the  plaintiff  and  the  defendant,  and  be- 
tween both  and  the  lessors,  a  new  lease  of  the  farm  was  granted 
to  the  defendant  on  the  8th  March,  1857,  for  a  term  of  eight 
years  from  the  10th  October,  1856. 

The  bill  prayed,  first,  that  the  defendant  might  be  declared  to 
be  a  trustee  for  the  plaintiff  of  the  lease,  and  might  be  ordered  to 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  996,  1410; 
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deliver  up  to  the  plaintiff  the  farm  and  premises  comprised  in  such 
lease ;  the  plaintiff  offering  to  accept  an  assignment  of  the  lease 
in  case  the  college  should  assent  to  the  execution  of  an  assign- 
ment, and  also  offering  to  enter  into  all  proper  covenants  for  the 
indemnity  of  the  defendant  against  the  rent  and  covenants  re- 
served and  contained  in  the  lease.  Secondly,  that  an  account 
might  be  taken  of  the  profits  made  by  the  defendant  in  carrying 
on  the  business  of  the  farm  since  the  death  of  the  testatrix,  and 
which  had  been  received  by  the  defendant,  the  plaintiff  offering  to 
allow  the  defendant  on  taking  the  account,  all  such  sums  as  had 
been  advanced  by  the  defendant,  or  as  were  then  due  to  him  for 
stock  supplied  for  the  carrying  on  the  farming  business,  and  to 
pay  to  defendant  what,  if  any  thing,  should  be  found  due  to  him 
on  taking  the  account ;  and,  thirdly,  that  the  defendant  might  be 
ordered  to  pay  to  plaintiff  his  costs  of  suit. 

*  The  defendant  by  his  answer,  denied  that  he  was  a  *  202 
trustee  of  the  farm  for  the  plaintiff,  and  stated  that  the 
fknn  could  not  be  carried  on  under  the  lease  except  at  a  loss; 
that  he  had  made  no  profit  in  carrying  on  the  business  of  the 
farm  since  the  10th  October,  1857,  from  which  time  alone  he  had 
carried  on  the  farming  business,  and  that  since  that  date  he  had 
from  time  to  time  expressed  to  the  plaintiff,  and  the  plaintiff's 
friends,  his^  willingness  to  give  up  the  lease  of  the  8th  March, 
1857,  if  the  plaintiff  would  repay  the  money  expended  in  stocking 
and  carrying  on  the  farm  since  the  10th  October,  1857,  with 
interest.  The  answer  did  not  furnish  any  accounts,  nor  any 
schedule  of  account-books  and  documents. 

The  defendant  made  an  affidavit,  stating  tliat  not  only  had  he 
made  no  profits  in  carrying  on  the  farming  business,  but  that  he 
had,  on  the  contrary,  in  one  year,  sustained  losses  to  the  amount 
of  1200?. 

At  the  hearing  of  the  cause,  the  plaintiff  insisted  that  it  was 
competent  to  him  to  waive  the  account  of  profits  made  by  the 
defendant  prayed  by  the  bill,  and  asked  for  a  decree  directing  the 
defendant  to  execute  an  assignment  of  the  lease,  the  plaintiff 
offering  to  pay  any  expense  incurred  by  the  defendant  in  respect 
of  the  lease,  and  that  the  defendant  might  be  ordered  to  give  up 
possession  of  the  farm,  and  to  pay  to  plaintiff  an  occupation  rent 
in  respect  of  his  tenancy  since  the  10th  October,  1857. 

The  Vice-Ohancellor,  by  the  decree  under  appeal,  declared  that 
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the  defendant  was  a  trustee  of  the  lease  for  the  plaintiff,  and 

directed  that  the  plaintiff's  costs,  up  to  the  hearing,  should  be  paid 

by  the  defendant,  and  that  the  following  accounts  should  be 

*  203   taken.     First,  an  account  *  of  all  moneys  properly  advanced 

and  expended  by  the  defendant  in  stocking  or  carrying  on 
or  otherwise  in  managing  the  farm,  including  the  costs  incurred 
by  him  in  relation  to  the  lease ;  and,  secondly,  an  account  of  all 
moneys  received  by  the  defendant  on  account  or  in  respect  of  the 
farm ;  and  the  decree  went  on  to  direct  that  what,  on  taking  such 
account,  should  be  found  due  from  the  plaintiff,  should  be,  within 
two  months  from  the  date  of  the  chief  clerk's  certificate,  paid  by 
the  plaintiff  to  the  defendant,  and,  in  default,  that  the  plaintiff's 
bill  should  stand  dismissed  with  costs  subsequent  to  the  hearing ; 
and  that,  on  payment  of  what,  if  any  thing,  should  be  found  due 
from  the  plaintiff  to  the  defendant  being  made  by  the  plaintiff, 
the  defendant  should  give  up  possession  of  the  farm  and  all  the 
stock  and  crops  thereon,  and  assign  the  lease,  with  the  consent  of 
the  college,  to  the  plaintiff  at  the  plaintiff's  expense ;  but,  in  case 
the  college  should  refuse  to  consent  to  the  transfer  of  the  lease, 
then  that  the  plaintiff  should  indemnify  the  defendant  in  respect 
of  the  rent  and  covenants  of  the  lease. 

The  appeal  was  against  that  part  of  the  decree  directing  the 
accounts  and  the  consequential  relief. 

Mr.  Daniel  and  Mr.  JoUiffe^  for  the  appellant.  —  The  bill  in  this 
case  was  filed  on  the  assumption  that  the  defendant  was  a  trustee 
of  the  new  l^ase  for  the  plaintiff;  and  on  that  assumption  the 
plaintiff  was  entitled  to  claim  either  an  account  of  profits  or  an 
occupation  rent.  JSeathcote  v.  Mulme ;  (a)  Docker  v.  Sornes,  (6) 
There  having  been  an  annual  profit  made  in  carrying  on  the  farm 
under  the  old  lease,  the  inference  was  that  the  same  state  of 

*  204    things  had  continued  under  *  the  new  lease.    The  plaintiff 

therefore  elected  to  claim  an  account  of  profits,  offering  to 
make  to  the  defendant  all  just  allowances  for  what  he  had  expended 
in  carrying  on  the  business.  At  the  hearing,  however,  the  plaintiff 
became,  for  the  first  time,  aware  that  such  an  account  can  only 
result  in  loss.  It  is  submitted,  therefore,  that  it  is  not  too  late  for 
him  to  waive  the  account  of  profits  and  withdraw  the  offer  of  just 
allowances,  and  elect  to  charge  the  defendant  with  an  occupation 

(a)  IJ.  &  W.  122.  (6)  2  Myl.  &  K.  655. 
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rent.  It  is  entirely  in  the  discretion  of  the  Court  whether  it  will 
hold  the  plaintiff  to  the  offer  made  by  his  bill :  Knight  v.  Bauh 
yer  ;  (a)  and  it  is  snbmitted  that,  under  all  the  circumstances  of 
the  present  case,  it  will  not.  The  present  case  is  a  clear  one  for 
the  application  of  the  rule,  that  a  trustee  who  occupies  trust  prem- 
ises for  his  own  benefit  is  to  bear  the  loss  thereby  sustained. 

Mr.  RoU  and  Mr,  Batten^  for  the  defendant.  —  The  express 
trust  in  this  case,  came  to  an  end  at  the  expiration  of  the  original 
lease ;  and  the  defendant,  therefore,  can  only  be  charged  as  a  con- 
structive trustee.  Where  a  constructive  trustee  has  been  charged 
for  a  breach  of  trust,  he  has  always  been  held  entitled  to  just  allow- 
ances, and  that  even  where  his  conduct  had  been  marked  with 
mala  fides.  Brawn  v.  De  Tastet.  (V)  The  denial  of  the  trust  can 
affect  only  the  question  of  costs.  They  cited  also  Austin  v.  Cham- 
bers ;  ((?)  Pride  v.  Fooks.  (d) 

Mr.  Danidy  in  reply.  —  We  do  not  dispute  the  right  of  the 
defendant  to  just  allowances  in  respect  of  expenditure 
bond  fide  made  by  *  him  as  trustee  for  the  purposes  of  the  *  205 
estate ;  but  the  whole  evidence  shows  that  during  the  period 
in  which  the  losses  are  alleged  to  have  been  incurred,  the  de- 
fendant was  not  acting  as  a  bond  fide  trustee  would  have  acted. 
Where  a  trustee  has  thought  proper  to  deny  the  trust,  and  then, 
after  it  has  been  established  adversely  against  him,  turns  round 
and  insists  that  the  occupation  which  he  has  claimed  for  his  own 
benefit  has  resulted  in  loss,  the  cestui  que  trusty  when  the  trust  has 
thus  been  established,  has  a  right  to  ask  for  an  inquiry  whether 
the  trust  business  has  been  carried  on  at  a  loss,  and  in  the  event 
of  the  inquiry  showing  a  loss,  to  abandon  the  account  of  profits 
and  claim  the  restoration  of  the  trust  property  in  the  same  con- 
dition as  it  was  in  when  the  trust  commenced. 

Judgment  reserved. 

July  4. 

The  Lord  Chancellor.  —  The  decree  in  this  case  declares  that 
the  defendant  is  a  trustee  for  the  plaintiff  of  the  lease  of  a  farm 

(a)  2  De  G.  &  J.  421.  (c)  Dru.  85. 

(d)  Jac.  284.  (d)  2  Beav.  4S0. 
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granted  to  the  defendant,  which  he  had  taken  possession  of,  and 
had  managed  for  his  own  benefit,  awards  costs  to  the  plaintiff  up 
to  the  hearing,  ^nd  directs  the  following  accounts  to  be  taken :  — 

"  An  account  of  all  moneys  properly  advanced  and  expended  by 
the  defendant  in  stocking  and  carrying  on,  or  otherwise  in  manag- 
ing, the  said  farm,  including  the  costs  incurred  by  him  in  relation 
to  the  said  lease,"  and  "  an  account  of  all  moneys  received  by  the 
defendant  on  account  or  in  respect  of  the  said  farm." 

*  206       *  This  appeal  is  only  against  the  ordering  of  these  ac- 

counts, and  the  directions  consequent  thereupon. 
But  the  plaintiff  himself  by  his  bill,  after  praying,  first,  that 
the  defendant  may  be  declared  trustee  of  the  lease,  prays :  — 

Secondly.  ^'  That  an  account  may  be  taken  of  the  profits  made 
by  the  carrying  on  the  business  of  the  said  farm,  and  which  have 
been  received  by  the  defendant,  the  plaintiff  hereby  offering  to 
allow  to  the  defendant,  on  the  taking  of  the  said  account,  all  such 
sums  as  have  been  advanced  by  the  defendant,  or  which  are  now 
due  to  him,  for  stock  supplied  for  the  carrying  on  the  said  business, 
and  to  pay  the  defendant  what,  if  any  thing,  shall  be  found  due  to 
him  on  taking  the  said  account." 

The  plaintiff  now  says,  that  he  is  at  liberty  to  revoke  this  offer, 
by  reason  of  a  statement  in  the  defendant's  answer,  that  while  the 
defendant  has  held  the  farm  no  profits  have  been  made. 

The  plaintiff  does  not  allege  that  the  defendant  has  negligently 
or  unskilfully  managed  the  farm,  and  if  he  had  not  made  the  offer 
I  think  the  accounts  must  have  been  ordered  in  this  form ;  for, 
under  them,  the  plaintiff  will  be  credited  with  the  full  produce  of 
the  farm,  and  all  moneys  received  in  respect  of  it ;  and  he  will 
only  be  debited  with  such  sums  as  the  defendant  can  prove  that 
he,  the  defendant,  has  properly  advanced  and  expended  in  stock- 
ing and  managing  the  farm, — the  defendant  having  no  allowance 
for  his  time  and  labor  bestowed  upon  it. 

The  plaintiff,  as  appellant,  contends  that,  instead  of  an 

*  207    account  of  profits,  he  is  entitled  to  an  occupation  *  rent  for 

the  farm  from  the  10th  day  of  September,  1857.     But, 
having  elected  to  claim  the  profits  of  the  farm,  and  having  framed 
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his  bHI  accordingly,  I  am  of  opinion  that  upon  this  appeal  soch  a 
claim  cannot  be  supported. 

The  only  doubt  I  have  felt  has  been  as  to  the  costs  subsequent 
to  the  decree  in  taking  the  accounts.  As  the  taking  of  these 
accounts  has  been  rendered  necessary  by  the  wrongful  conduct  of 
the  defendant  in  claiming  to  hold  and  manage  the  farm  for  his 
own  benefit,  it  may  be  thought  that  these  costs  should  fall  upon 
the  defendant.  The  decree  does  not  give  any  direction  as  to  these 
costs  if  the  plaintiff  pays  any  balance  which  may  be  found  due 
from  him  to  the  defendant,  and  takes  possession  of  the  farm.  By 
the  decree,  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
Court  as  they  shall  be  advised.  But,  on  consulting  the  registrar, 
I  find  that  this  liberty  would  not  extend  to  an  application  by  the 
plaintiff  that  he  may  be  allowed  these  costs. 

Therefore  I  vary  the  decree  appealed  against,  by  directing  that 
in  case  the  plaintiff  shall  pay  to  the  defendant  what  shall  be  found 
due  to  him  on  taking  the  accounts  directed  by  the  decree,  he  is. to 
be  at  liberty  to  apply  to  the  Court  for  his  costs  of  the  suit  subse- 
quent to  the  hearing. 

In  other  respects  I  dismiss  the  petition  of  appeal,  but  without 
costs,  the  deposit  to  be  returned. 


♦GRIFFITHS  V.  COWPER.  ♦208 

1860.    July  4.    Before  the  Lobds  Jubticrs. 

Substituted  service  on  a  defendant's  solicitor  in  the  cause  of  a  decree  for  pay- 
ment of  money  ordered  on  the  ground  that  the  defendant  was  permanently 
resident  out  of  the  country,  though  he  had  not  gone  abroad  to  avoid  senrice, 
but  in  the  discharge  of  his  duty  as  consul.* 

This  was  a  motion  to  discharge  an  order  of  the  Yice-Chancellor 
Stuabt,  allowing  substituted  sendee  of  a  decree. 

By  the  decree  made  in  the  cause  dated  6th  March,  1860,  it  was 
amongst  other  things  ordered,  that  the  defendant  Cowper  should, 
within  two  months  after  service,  pay  to  the  plaintiff  450/.,  due  to 
her  in  respect  of  the  arrears  of  a  certain  annuity  of  1002. ;  and  the 

^  See  2  Dan.  Ch.  Tr.  (4th  Am.  ed.)  1045. 
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decree  went  on  to  order  payment  of  the  future  instalments  as  they 
became  due,  and  of  the  costs  of  the  suit. 

'  On  the  12th  .of  June,  the  plaintiff  moved  that  service  on  the 
defendant's  solicitor  in  the  cause  of  a  copy  of  the  decree  might  be 
deemed  good  service  on  the  defendant,  or  that  service  on  the 
defendant  at  Pernambuco,  or  elsewhere  in  the  Brazils,  might  be 
deemed  good  service. 

The  defendant  was  the  British  Consul  at  Pernambuco :  he  was 
in  England  when  the  bill  was  filed,  but  had  since  returned  to  the 
discharge  of  his  official  duties  at  Pernambuco,  and  had  no  resi- 
dence in  England.  It  was  not  denied  that,  his  solicitor  was  in 
communication  with  him. 

Vice-Chancellor  Stuart  made  an  order  that  service  on  or  before 
the  2l8t  of  June,  1860,  upon  the  defendant's  solicitor  in  the  cause 
of  a  copy  of  the  decree,  together  with  a  copy  of  the  now-stating 
order,  should  be  deemed  good  service  thereof  on  the  defendant,  as 

service  on  the  30th  of  July,  1860. 
*  209        *  The  defendant  now  moved  to  discharge  this  order. 

Mr.  W,  W.  Mackesan,  for  the  appeal  motion.  —  This  order  for 
substituted  service  has  been  made  simply  because  the  defendant  is 
out  of  the  jurisdiction.  No  special  ground  is  laid  ;  the  defendant 
is  abroad,  bond  fide  in  the  discharge  of  bis  duties :  he  has  not  gone 
abroad  to  avoid  service  of  the  decree  or  any  other  process. 

\_Mr:  E.  R.  Cook,  for  the  plaintiff,  in  reply  to  a  question  by  the 
Court,  stated,  that  he  did  not  rely  on  any  thing  beyond  the  mere 
fact  of  permanent  residence  abroad.] 

I  submit  that  substituted  service  on  that  ground  alone  ought 
not  to  be  ordered.  If  a  letter  from  the  solicitor  to  the  defendant 
were  to  miscarry,  the  defendant  would  be  liable  for  disobedience 
to  an  order  of  which  he  had  never  heard.  An  order  for  service  of 
the  decree  on  the  defendant  at  Pernambuco  might  have  been 
obtained,  and  that,  I  submit,  would  be  the  proper  order  in  a  case 
where  the  defendant  has  not  absconded  or  done  any  thing  to 
impede  personal  service. 

Mr.  E.  R.  Cook^  for  the  plaintiff,  was  not  called  upon. 
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The  Lord  Justice  Knight  Bruce.  —  Subject  to  the  opinion  of 
my  learned  brother,  I  think  that  this  motion  ought  to  be  refused 
with  costs. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion. 


♦EDWARDS  V.   GROVE.  ♦210 

I860.    July  14.    Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords 

JUSTICBS. 

A  legacy  of  5000Z.  was  bequeathed  to  trustees,  upon  trust  to  pay  and  apply  so 
much  of  the  interest  as  they  in  their  uncontrolled  discretion  should  think 
necessary  or  expedient,  yearly  and  every  year  from  the  time  df  the  testator^s 
decease  until  A.  should  attain  thirty-two,  in  aid  of  the  allowance  which  A/s 
father  should  or  ought  to  make  for  that  purpose,  in  order  to  prepare  A.  for 
his  establishment  in  and  to  enable  him  to  follow  some  profession  or  business, 
and  subject  thereto  to  accumulate  the  income  of  the  50002.  until  A.  should 
attain  thirty-two  or  die*,  whichever  should  first  happen ;  and  on  A.  attaining 
thirty-two  years  to  pay  the  interest  of  the  50002.  and  of  the  accumulated  fpnd 
arising  therefrom  to  A.  during  his  life,  so  long  as  he  should  not  have  been 
found  bankrupt,  or  taken  the  benefit  of  the  Insolvent  Acts  or  have  assigned 
his  estate  for  the  benefit  of,  or  have  compounded  with,  his  creditors  for  pay- 
ment of  less  than  the  debts  due  to  them  respectively ;  and  subject  to  the  trust 
above  mentioned,  the  50002.  and  the  accumulated  fund  were  to  be  held  in 
trust  for  the  child  or  children  of  A.  in  manner  therein  mentioned,  with  a  gifl 
over  in  default  of  a  child  or  children  becommg  entitled  under  such  trust. 

A.,  soon  after  attaining  his  majority,  became  involved  in  debt,  and  in  conse- 
quenoe  unable  to  provide  for  his  wife  and  infant  child  or  to  pursue  any  pro- 
fession or  business.  The  Court  directed  a  portion  of  the  fund  which  had 
arisen  from  accumulations  of  surplus  income  to  be  applied  in  pa3rment  of  his 
debts. 

Power  of  trustees  to  resort  for  future  maintenance  to  accumulations  of  dividends 
which  would,  if  required,  have  been  applicable  to  past  maintenance.' 

This  petition  of  appeal  from  an  order  of  Vice-Chancellor  Stuart 
was  heard,  in  the  first  instance,  by  the  Lords  Justices  of  Appeal ; 
but  their  Lordships  having  differed,  it  was,  at  their  request,  placed 
in  the  paper  for  rehearing  before  the  full  Court. 

>  See  Talbot  v,  Mansfield,  L.  R.  4  £q.  661;  S.  C,  L.  R.  3  Ch.  Ap.  622; 
.  Lewin  Trusts  (5th  Eng.  ed.),  419,  694 ;  Ferry  Trusts,  §  615. 
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The  facts  were  as  follows  :  — 

William  Lloyd,  the  testator  in  the  cause,  by  his  will,  dated  the 
11th  of  September,  1841,  gave  50001,  to  trustees,  upon  trust,  until 
Allen  Lloyd  Grove  should  attain  the  age  of  thirty-two,  or  die, 
whichever  should  first  happen,  to  pay  and  apply  so  much  of  the 
interest  of  the  same  sum  of  5000Z.  as  the  trustees  or  trustee  might, 
in  their  or  his  own  discretion,  and  without  being  subject  to  any 

sort  of  control  or  interference  in  the  exercise  of  that  dis- 
*2ll    cretion,  think  necessary  or  expedient,  *  yearly  and  every 

year  from  the  time  of  his  (the  testator's)  decease  until  Allen 
Lloyd  Grove  should  attain  his  said  age  of  thirty-two  years,  in  aid 
of  the  allowance  which  James  Thomas  Grove  (the  father  of  Allen 
Lloyd  Grove)  should  or  might  make  for  that  purpose,  in  order  to 
prepare  Allen  Lloyd  Grove  for  his  establishment  in,  and  to  enable 
him  to  follow,  some  profession,  business,  or  occupation,  or  any 
pursuit  in  life  that  he  might  think  fit  to  adopt ;  and  subject  thereto, 
the  trustees  or  trustee,  until  Allen  Lloyd  Grove  should  attain  the 
age  of  thirty-two  years  or  die,  whichever  should  first  happen,  were 
to  accumulate  the  income  of  the  same  sum  of  5000Z.  by  way  of 
compound  interest ;  and  when  and  so  sooa  as  Allen  Lloyd  Grove 
should  attain  the  age  of  thirty-two  years,  to  pay  the  interest  of  the 
same  sum  of  5000Z.,  and  of  the  accumulated  fund  arising  therefrom, 
to,  or  permit  the  same  to  be  received  by,  Allen  Lloyd  Grove  so 
long  during  his  life  as  he  should  not  have  been  duly  found  and 
declared  bankhipt  within  the  intent  and  meaning  of  any  statute  or 
statutes  passed  or  to  be  passed  in  relation  to  bankrupts,  or  have 
taken  the  benefit  of  any  Act  or  Acts  of  Parliament  passed  or  to 
be  passed  for  the  relief  of  insolvent  debtors,  or  have  made  any 
conveyance  or  assignment  of  his  estate  or  efiects  for  the  general 
benefit  of  his  creditors,  or  have  made  a  composition  with  his  cred- 
*  iters  for  the  payment  of  less  than  the  debts  due  to  them  respec- 
tively. And,  subject  to  the  trusts  aforesaid,  the  same  sum  and 
accumulated  fund,  and  the  interest  thereof,  were,  at  whatever  age 
Allen  Lloyd  Grove  might  die,  to  be  held  in  trust  for  the  children, 
or  child  if  only  one,  of  Allen  Lloyd  Grove  as  therein  mentioned. 
And  if  there  should  be  no  child  of  Allen  Lloyd  Grove  who  should 
become  entitled  under  the  trusts  and  powers  before  mentioned, 
then  upon  trusts,  but  subject  and  without  prejudice  to  the  trusts 

and  powers  aforesaid,  for  Mary  Ann  Pratt  and  her  husband 
*  212    and  children.    *  The  testator  also  devised  and  bequeathed 
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the  residue  of  his  property  to  the  same  trustees  upon  trusts 
(after  conversion)  similar  to  those  previously  declared  of  the  said 
legacy  of  50001. 

The  testator  died  on  the  2d  of  June,  1842.  His  will  was  proved 
by  T.  L.  Edwards,  one  of  the  trustees,  alone,  who  invested  the 
sum  of  5000Z.  in  the  purchase,  in  his  own  name,  of  5404Z.  18^.  6(2. 
3Z.  bank  annuities  upon  the  trusts  declared  in  the  will  of  the  legacy 
of  5000Z. 

A  suit  for  the  administration  of  the  testator's  estate  having  been 
afterwards  instituted,  the  chief  clerk,  by  his  certificate  made 
therein,  dated  the  7th  of  April,  1854,  found  that  James  Thomas 
Grove  died  on  the  13th  of  August,  1849,  leaving  Allen  Lloyd  Grove 
his  infant  son  and  only  child,  and  having  by  his  will  appointed 
J.  T.  Jenkins  executor  of  his  will  and  guardian  of  his  child. 

Allen  Lloyd  Grove  attained  the  age  of  twenty-one  years  on  the 
19th  of  February,  1857. 

On  the  28th  of  June,  1858,  Allen  Lloyd  Grove  presented  a  peti- 
tion in  the  cause,  stating  to  the  above  effect,  and  also  that  the 
petitioner  was  articled  to  J.  T.  Jenkins  in  February,  1855,  and 
remained  with  him  as  articled  clerk  about  two  years,  when,  having 
taken  a  dislike  to  the  profession  of  the  law,  the  petitioner  deter- 
mined to  adopt  the  theatrical  profession.  The  petition  further 
stated,  that  the  petitioner  was  maintained  and  educated  during  his 
minority,  and  since  his  late  father's  decease,  by  means  of  property 
to  which  he  became  entitled  under  the  will  of  his  late  father,  but  that 
the  property  to  which  he  so  became  entitled,  except  a  small  lease- 
hold house  at  Swansea,  supposed  to  be  worth  602.  but  unsold 
at  the  date  of  the  petition,  was  exhausted  some  time  *  pre-  *  218 
viously  to  the  year  1857,  and  that  the  petitioner  had  not 
any  means  of  support  except  the  income  of  the  said  legacy  of 
5000/.  and  of  the  residuary  real  and  personal  estate  of  the  tes- 
tator, given  as  above  mentioned  in  trust  for  the  petitioner ;  that 
no  part  of  such  income  had  yet  been  paid  to  the  petitioner ;  that 
for  some  time  past  he  had  been  under  the  necessity  of  contracting 
debts  for  his  necessary  support  and  maintenance,  and  for  enabling 
him  to  fit  himself  out  and  properly  pursue  the  theatrical  profes- 
sion ;  and  that  since  the  month  of  October,  1857,  he  had  been,  and 
was  still,  confined  in  the  Queen's  Prison  at  the  suit  of  the  largest 
of  his  creditors,  but  had  not  been  found  or  declared  bankrupt 
within  the  intent  and  meaning  of  any  statute  or  statutes  passed  in 
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relation  to  bankrupts,  or  taken  the  benefit  of  any  Act  or  Acts  of 
Parliament  passed  for  the  relief  of  insolvent  debtors,  or  made  any 
conveyance  or  assignment  of  his  estate  and  effects  for  the  general 
benefit  of  his -creditors,  or  made  any  compromise  with  them  for 
the  payment  of  less  than  the  debts  due  to  them  respectively.  The 
petition  further  stated  that  T.  L.  Edwards,  the  surviving  trustee, 
died  in  January,  1858,  and  that  the  suit  was  revived ;  that  the 
sum  of  8626/.  18^.  6(2.  SI.  per  cent  consolidated  bank  annuities 
was  then  standing  in  the  name  of  the  accountant-general  to  the 
credit  of  the  said  causes,  "  The  account  of  the  legacy  of  5000Z.  for 
the  benefit  of  Allen  Lloyd  Grove  and  his  issue  and  others  in  re- 
mainder," which  sum  consisted  of*  the  5404/.  18«.  6d.  like  annu- 
ities, wherein  the  said  trust  sum  of  5000/.  had  been  invested,  and 
further  purchases  with  the  accumulation  of  dividends  ;  that  2129/. 
1«.  6^.  8/.  per  cent  consolidated  bank  annuities  was  standing  in 
trust  in  the  causes  "  To  the  account  of  the  Residuary  Estate  of  the 
testator  subject  to  legacy  duty,"  such  sum  consisting  partly  of  cap- 
ital of  the  residuary  estate,  and  partly  of  the  accumulations 
*  214  of  the  dividends  made  from  time  to  time  and  invested ;  *  that 
the  annual  dividends  of  the  8626/.  ISs.  6d.  stock  amounted 
to  256/.  16^. ;  that  the  income  of  the  testator's  residuary  personal 
estate,  including  the  dividends  on  the  above  sum  invested,  amounted 
to  70/.,  and  that  the  petitioner  was  then  in  want  of  the  sum  of 
.  1800/.  to  satisfy  his  debts  and  liabilities,  and  to  enable  him  prop- 
erly to  pursue  his  profession.  ^ 

The  prayer  was  that  the  costs  of  the  petition  might  be  taxed  as 
between  solicitor  and  client,  and  that  so  much  of  the  8626/.  18«. 
6d.  stock  might  be  sold  as  would  be  sufiScient  to  pay  the  costs,  and 
the  above-mentioned  sum  of  1800/.,  and  that  the  proceeds  might 
be  applied  accordingly ;  and  that  the  interest,  dividends,  and 
income  of  the  other  residuary  estate  remaining  unsold,  might  be 
ordered  to  be  paid  to  the  petitioner  till  further  order. 

On  2d  July,  1858,  Vice-Chancellor  Stuart,  on  hearing  the  pe- 
tition, ordered  so  much  of  the  8626/.  ISs.  6(2.  stock  as  would  raise 
500/.  to  be  sold,  and  the  money  to  arise  from  such  sale  to  be  paid 
to  Mr.  Charles  Cutler,  the  petitioner's  solicitor,  he  undertaking  to 
apply  so  much  thereof  as  might  be  necessary  to  liberate  the  peti- 
tioner from  prison,  and  to  account  for  the  residue  thereof:  and 
ordered  the  rest  of  the  petition  to  stand  over,  and  that  J.  T.  Jenkins 
should  be  served  with  a  copy  of  the  petition.  The  sum  of  500/.  was 
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accordingly  raised,  and  part  thereof  applied  by  Mr.  Cutler  in  liber- 
ating the  petitioner  from  prison. 

By  an  order  made  on  a  further  hearing  of  the  petition,  dated  the 
9th  July,  1858,  it  was  ordered,  that  Mr.  Cutler  should  pay  unto 
the  petitioner  the  surplus,  remaining  in  the  hands  of  Mr.  Cutler,  of 
the  500Z.  paid  to  him  under  the  order  of  2d  July,  after  paying  so 
much  thereof  as  had  been  necessary  for  the  purposes  referred 
to  in  the  *  order,  and  an  inquiry  was  directed  as  to  the  age  *  215 
of  the  petitioner  and  the  nature  and  amount  of  his  fortune, 
and  whether  any  thing  and  what  would  be  proper  to  be  allowed 
for  his  maintenance  for  the  time  past  and  the  time  to  come,  or  for 
his  establishment  in,  or  to  enable  him  to  follow,  some  profession, 
business  or  occupation,  or  any  pursuit  in  life  that  he  might  think 
fit  to  adopt,  until  he  should  attain  the  age  of  thirty-two  years,  out 
of  the  dividends  of  the  8101/.  19«.  llrf.  stock  which  then  repre- 
sented the  fund  arising  from  the  legacy  of  5000/.  and  accumulations 
derived  from  it,  or  out  of  such  part  of  the  above  sum  as  might 
have  arisen  from  interest  on  the  5000Z.  bequeathed  to  the  peti- 
tioner, and  that  the  petition  should  stand  adjourned  till  the  result 
of  such  inquiry  had  been  certified. 

On  the  24th  November,  1858,  a  stop  order  was  placed  on  the 
trust  funds  in  Court  by  a  creditor  of  the  petitioner,  named  B.  H. 
Burne. 

The  chief  clerk,  by  his  certificate,  dated  23d  December,  1858, 
certified  that  the  petitioner  was  then  twenty-two  years  of  age,  and 
that  his  fortune,  contingent  on  his  attaining  the  age  of  thirty-two 
years,  consisted  of  a  life-interest  in  8101/.  19^.  lid.  bank  3/.  per 
cent  consolidated  annuities,  and  126/.  14a.  2d.  cash,  then  standing 
in  the  name  of  the  accountant-general  to  the  credit  of  the  said 
"  account  of  the  legacy  of  5000/.  for  the  benefit  of  Allen  Lloyd 
Grove  and  his  issue  and  others  in  remainder,"  and  of  2161/.  18s. 
lid.  like  annuities,  then  standing  in  the  name  of  the  accountant- 
general  to  the  credit  of  the  cause  ''  the  account  of  the  residuary 
estate  of  the  testator,  subject  to  legacy  duty,"  and  of  the  residue 
of  the  testator's  real  estate  then  remaining  unsold,  and  of  all 
accumulations  that  might  arise  on  the  bank  annuities,  cash, 
and  produce  respectively  ;  *  and  that,  having  regard  to  the  *  216 
order  of  2d  July,  1858,  and  the  sums  thereby  directed  to  be 
raised,  it  would  not  be  fit  and  proper  that  any  further  allowance 
should  be  made  for  the  maintenance  of  the  petitioner  for  the  time 

[167] 


*  216  GA8BB  IN  CHANCEBT. 

past,  and  to  enable  the  petitioner  to  follow  the  profession  of  an 
actor,  which  he  intended  to  adopt,  until  he  should  attain  the  age 
of  thirty-two  years  ;  and  that  it  was  fit  and  proper  that  the  whole 
income  of  the  trust  fund  should  be  applied  for  his  maintenance  for 
the  time  to  come  until  he  should  attain  thirty-two. 

On  the  8d  June,  1859,  another  creditor  of  the  petitioner  obtained 
a  stop  order. 

The  petitioner  afterwards  moved  that  the  certificate  of  the  23d 
December,  1858,  might  be  varied,  so  as  to  certify  that  a  sufiScient 
sum  out  of  the  26972.  Is.  5(2.,  being  that  part  of  the  81012.  19«.  11<2. 
82.  per  cent  consolidated  bank  annuities  which  consisted  of  accu- 
mulations, and  the  future  dividends,  should  be  paid  to  the  petitioner 
for  maintenance,  instead  of  being  invested. 

Upon  this  motion,  and  on  further  hearing  of  the  petition,  it  was 
ordered,  that  on  the  solicitor  of  the  petitioner  undertaking  to  pay 
the  weekly  allowance  of  12.  10^.  a  week  for  the  subsistence  of  the 
petitioner,  and  to  pay  his  debts  at  Boulogne,  where  he  was  then 
resident,  and  to  produce  him  and  his  wife  forthwith  before  the 
Judge  in  Chambers  without  prejudice  to  any  question,  the  sum  of 
632.  109.  6(2.,  part  of  the  sum  of  942.  Ss.  5d.  cash  standing  in  the 
bank  to  the  account  of  the  residuary  estate,  and  the  sum  of  8642. 
148.  2c2.,  part  of  4792.  13«.  Id.  cash  standing  in  the  bank  to  the 
credit  of  the  legacy  trust,  respectively,  should  be  paid  to  the  solici- 
tor, and  that  the  petition  and  motion  should  in  other  respects 

stand  over  with  liberty  to  apply. 
*  217  *  By  an  order  on  further  hearing  of  the  petition  and  mo- 
tion, dated  13th  February,  1860,  it  was  ordered,  on  the  solici- 
tor  undertaking  to  continue  the  weekly  allowance  of  12. 10«.  a  week 
for  the  subsistence  of  the  petitioner,  and  to  produce  him  and  his 
wife  before  the  Judge  in  Chambers  forthwith,  that  1142.  ISs.  lid. 
cash,  then  in  Court  to  the  credit  of  the  legacy  account,  and 
the  interest  to  accrue  on  the  whole  fund  standing  in  Court  on  the 
legacy  account,  be  paid  till  further  order  to  Charles  Edwards,  the 
plaintiff  (the  executor  of  J.  T.  Edwards,  the  original  trustee),  to 
be  applied  by  him  in  the  maintenance  of  the  petitioner. 

Prom  this  order  the  petitioner,  Allen  Lloyd  Grove,  appealed. 

The  petition  of  appeal  stated,  that  the  Boulogne  debts  of  the 
petitioner  had  been  paid  by  the  solicitor,  but  that  no  other  pro- 
ceedings had  been  taken  under  the  order  appealed  from  ;  that  the 
petitioner  was  indebted  to  various  persons  in  this  country  on  claims 
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amoonting  to  28052.  7a.  Id.  and  interest  and  costs ;  but  that  he 
believed  some  of  such  claims  to  be  exorbitant  and  unfounded,  and 
that  there  would  be  found  to  be  really  due  from  him  in  respect  of 
such  debts  and  liabilities,  and  interest  and  costs,  a  sum  not  exceed- 
ing 2000Z. ;  that  the  petitioner,  in  consequence  of  the  existence  of 
such  debts,  was  unable  to  appear  in  public,  of  follow  any  profession 
or  occupation ;  that  the  petitioner  and  his  wife  were  in  a  weak 
state  of  health,  and  in  constant  need  of  medical  attendance ;  that 
the  petitioner  had  issue  only  one  child,  Allen  Lloyd  Grove  the 
younger,  bom  12th  May,  1860 ;  that  there  were  then  standing  to 
the  credit  of  the  legacy  account  8101Z.  19«.  lid,  SI.  per  cent  consoli- 
dated bank  annuities,  and  1142.  18a.  4<2.  cash,  and  to  the  account 
of  the  residue  21612. 13«.  Sd.  81.  per  cent  consolidated  bank  annui- 
ties, and  802.  18«.  od.  cash. 

♦The  petition  of  appeal  prayed  that  the  order  of  18th  *218 
February,  1860,  might  be  reversed,  and  that  instead  thereof 
it  might  be  ordered  that  the  costs  of  all  parties  should  be  taxed 
and  paid,  as  between  solicitor  and  client,  out  of  the  residuary  trust 
fund ;  and  that,  out  of  the  legacy  fund,  a  sufficient  sum  might  be 
raised  to  satisfy  all  the  just  debts  and  liabilities  of  the  petitioner ; 
and  that  the  sums  of  1142.  18«.  lid.  and  802.  188.  5d.  cash,  and  all 
future  dividends  on  the  residue  left  standing  to  said  respective 
accounts  be  paid  to  the  petitioner. 

Mr.  Malins  and  Mr.  JBddis,  for  the  appellant.  — The  accumula- 
tions upon  the  legacy  fund  amount  to  more  than  the  sum  asked  for 
by  the  petition.  Though  there  is  no  express  power  given  to  the 
trustees  to  apply  the  accumulation  for  past  maintenance,  such  a 
power  may  be  implied  from  the  terms  of  the  will.  There  is  nothing 
on  the  face  of  this  will  which  indicates  an  intention  that  at  the 
moment  when  the  surplus  income  in  each  year  is  invested,  it  is 
thenceforth  irretrievably  absorbed  in  the  capital  account,  and  to 
be  considered  as  capital.  It  still  remains  liable  to  be  treated  as 
income,  and  may  be  allowed  nunc  pro  tunc  for  past  maintenance. 
Carmichael  y-  Wilsony  (a)  Fendall  v.  JViwA,  (J)  Evans  v.  Mas- 
Bey.  (c)  The  case  of  Ex  parte  M^Key  (d)  would  seem  to  be  an 
authority  against  us,  but  that  case  is  in  effect  overruled  by  the 
subsequent  case  of  Carmichael  v.  Wilson,  (ji)    The  present  appli- 

(a)  8  MoU.  84.  (c)   1  You.  &  Jerv.  196. 

(5)  5  Yefl.  197  n.  ((2)  1  Bal.  &  B.  405. 
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cation  is  in  substance  an  application  for  past  maintenance,  and, 
judging  from  the  language  used  by  the  testator,  is  for  a  purpose 
which  he  would  have  approved  of. 

*  219       *  His  object  was  accumulation,  but  not  tilluU  the  require- 
ments of  the  petitioner  had  been  answered. 

Mr.  Southgate^  for  the  infant  child  of  the  petitioner. 

Mr.  J.  H.  Palmer  and  Mr.  Shebbeare,  for  the  persons  entitled 
in  remainder.  —  Upon  the  true  construction  of  the  will,  the 
trustees,  after  allowing  a  sufficient  sum  for  the  petitioner's  main- 
tenance or  advancement  in  each  year,  were  bound  to  capitalize  the 
surplus,  by  way  of  accumulation.  There  is  no  express  power  to 
apply  the  surplus  of  one  year  to  meet  the  demand  for  advance- 
ment or  maintenance  in  any  other  year,  past  or  present.  Nor  can 
such  a  power  be  implied.  Supposing  even  that  it  could,  to  exer- 
cise it  in  the  way  asked  by  the  petition,  would  not  be  for  the 
benefit  of  the  petitioner,  and  in  such  a  case  the  power  ought  not 
to  be  exercised.     JSrrat  v.  Barlow,  (a) 

Mr.  SurrcyCj  for  the  trustee  of  the  will. 

Mr.  Welfordy  Mr.  Osborne  Morgan^  Mr.  W.  Morris^  and-  Mr. 
Dryden,  for  various  creditors. 

The  Lord  Chancellor.  —  Two  questions  arise  in  this  case: 
first,  whether  under  this  will  there  is  the  power  to  apply  any 
portion  of  this  accumulated  fund  for  the  purpose  proposed  by  the 
petition ;  and,  secondly,  if  there  is  such  a  power,  whether  the 
Court  should  exercise  its  discretion  by  directing  the  sum  asked  by 
the  petition  to  be  raised.  With  respect  to  the  first  question,  it  is 
admitted  that  if  the  will  had  contained  the  express  power  which 
is  found  in  various   collections  of  precedents,  of  resorting  to 

income  of  previous  years,  the  power  would  have  been  good. 
*  220   There  is  no  such  express  •  power.    Is  then  that  power  to 

be  implied  ?  In  my  opinion  it  is.  On  reading  this  will,  it 
could  not,  as  it  seems  to  me,  have  been  intended  that  the  trustees 
should  be  compelled  to  make  a  settlement  once  a  year,  and  that 

(a)  14  Ves.  202. 
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all  balances  should  be  irrevocably  carried  to  the  capital  account. 
The  words  "  yearly  and  every  year "  merely  mean  periodically, 
and  do  not  render  it  necessary  to  keep  a  separate  account,  but 
leave  it  open  to  add,  de  bene  es9e^  to  the  principal  sum  for  the 
purpose  of  accumulation  the  sum  not  wanted  in  that  year,  but 
which  might  possibly  be  wanted  for  maintenance  in  another  year. 
That  being  so,  I  should  say,  reading  this  will  and  the  trusts 
created  by  it,  that  the  trustees  have  the  power  to  do  that  which  is 
now  in  question.  There  is  nothing  more  asked  now  than  what  a 
reasonable  annual  sum,  if  that  had  been  allowed,  would  have 
amounted  to,  but  which  has  not  been  allowed  from  year  to  year. 
I  think  that  it  may  be  now  allowed,  without  any  injustice  to  the 
reversioners.  If  the  trustees  had  annually  made  the  allowance, 
the  reversioners  would  have  been  in  exactly  the  same  position  as 
that  in  which  they  will  find  themselves  when  we  allow  it.  There- 
fore it  seems  to  me  that  Vice-Chancellor  Stuart  was  fully  justified 
in  making  the  allowance  which  he  made  of  500Z.  and  other  sums. 

The  power  then  existing,  is  it  proper  for  the  Court  in  its  dis- 
cretion to  exercise  it  ?  It  might  not  be  proper  to  exercise  it  for 
the  benefit  of  the  creditors ;  but  it  is  proper  to  exercise  it  for  the 
welfare  of  the  object  of  the  testator's  bounty.  Unless  this  sum  is 
granted,  there  is  not  the  slightest  chance  of  his  being  relieved 
from  his  distressing  position,  and  made  a  creditable  member  of 
society.  He  has  debts  which  he  has  no  means  of  paying.  If  he 
should  put  in  force  the  machinery  of  the  Insolvent  Act,  he  would 
lose  all  the  benefit  of  the  property  under  this  will.  That  be- 
ing so,  it  seems  to  me  clearly  for  his  benefit,  and  it  *  may  *  221 
reasonably  be  believed,  judging  from  the  language  he  has 
employed,  that  the  testator,  if  before  us,  would  think  this  a  proper 
exercise  of  the  power.  ' 

We  must  watch  over  the  interests  of  the  young  man,  and,  for 
his  own  sake,  take  care  that  he  is  not  intrusted  with  the  manage- 
ment of  this  fund ;  it  being  given  as  a  means  of  discharging  liis 
liabilities,  and  of  giving  him  an  opportunity  of  starting  again  in 
life. 

The  Lord  Justice  Knight  Bruce.  —  The  amount  which  the 
Court  is  asked  to  apply  falls  considerably  short  of  the  fund  com- 
posed of  accumulated  income.  According  to  a  fair  interpretation 
of  the  will,  I  think  that  the  power  exists  of  doing  that  which  is 
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asked ;  but,  as  the  Lord  Chancellor  has  said,  the  greatest  care 
and  attention  is  requisite  with  respect  to  the  mode  of  application 
of  the  money,  and  the  person  or  persons  to  whom  that  application 
is  intrusted.  For  that  purpose,  I  should  suggest  that  a  scheme 
for  the  approval  of  the  Court  should  be  prepared  by  counsel, 
which  either  the  Lord  Chancellor  will  consider,  or,  if  the  Lord 
Chancellor  prefer  it,  the  Lords  Justices. 

The  LoBiD  Justice  Turner.  —  During  the  argument  at  the  bar, 
I  had  a  very  strong  impression  that  it  had  been  decided  that 
income  which  had  been  accumulated  could  not  be  resorted  to  for 
future  maintenance,  and  I  find  that  it  was  so  held  by  Lord  Man- 
ners in  Ex  parte  MKey  ;  (a)  but  the  case  of  Carmichael  v. 
*  222  WUsoTh^  (6)  which  was  referred  to  in  the  argument  *  of 
this  case,  certainly  seems  to  me  to  be  a  strong  authority 
against  the  decision  in  JSx  parte  MKey,  ^ 

It  is  to  be  observed,  however,  that  in  neither  of  tlie  above  cases 
does  it  appear  what  were  the  particular  trusts  of  the  will  under 
which  the  question  arose,  and  I  apprehend  that  all  these  cases 
depend  upon  the  particular  trusts.  The  Court  acts  upon,  and 
carries  out,  the  intention  of  the  testator ;  and  does  not  go  beyond 
it,  except  in  cases  where  the  parties  have  the  same  common 
interest,  or  those  who  have  an  adverse  interest  are  consenting. 

Looking  to  the  trusts  of  this  particular  will,  I  cannot  see  my 
way  to  do  what  is  asked  by  this  petition.  There  is  not,  and  can- 
not be,  any  consent  on  the  part  of  those  whose  interests  are 
opposed  to  the  application,  and,  in  my  opinion,  the  intention  of 
this  testator  was,  that  his  trustees  should,  de  anno  in  annum, 
apply  so  much  of  the  interest  of  the  5000Z.  as  they  should  think 
necessary  for  the  purposes  which  he  has  mentioned,  and  that  so 
much  of  each  year's  income  as  should  not  be  so  applied  should 
form  part  of  the  accumulated  fund,  and  be  subject  only  to  the 
trusts  declared  of  that  fund.  The  trustees  are  to  apply  so  much 
as  they  shall  think  necessary,  yearly  and  every  year,  and  subject 
thereto,  meaning  as  I  understand,  subject  to  the  application  of  what 
they  may  think  necessary  in  every  year,  to  invest  and  accumulate 
upon  the  specified  trusts.  I  think,  however,  that  the  Court  ought  to 
do  for  the  petitioner  what,  according  to  its  judgment,  the  trustees  in 

(a)  1  Bal.  &  B.  405.  (5)  8  MoU.  84. 
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the  exercise  of  a  reasonable  discretion  onght  to  have  done,  as  in 
the  case  of  Mdberly  y.  Turton^  (a)  and  under  the  circumstances 
of  this  case  I  think  the  trustees  ought  to  have  allowed  the  peti- 
tioner the  whole  income  of  the  fund  from  February,  1857, 
when  *he  came  of  age  and  determined  not  to  follow  the  ^.223 
profession  of  the  law,  to  which  he  had  been  bound  during 
his  minority.  He  had  then  only  the  income  of  the  8000Z.  or 
4000Z.  to  which  he  was  entitled  under  his  father's  will,  and  which 
cannot,  I  think,  be  said  to  have  been  sufficient  to  prepare  him  for 
another  profession.  In  my  opinion,  therefore,  the  utmost  that  we 
can  do  in  this  case  is,  to  give  the  petitioner  so  much  of  the  accu- 
mulated fund  as  has  arisen  since  he  attained  twenty-one,  after 
deducting  the  500/.  which  he  has  already  received,  in  addition,  of 
course,  to  the  future  interest  to  which  he  is  already  entitled  under 
the  Vice-Chancellor's  order. 


STURGIS  V.  MOR^E. 

I860.    June  26,  28.    July  18.    Before  the  Lords  Justices. 

Althoagli  a  conveyance  by  a  tenant  in  tail,  without  a  disentailing  assurance,  will 
in  general  pass  the  fee,  only  determinable  by  the  entry  of  the  issue  inheri- 
table under  the  entail,  yet  the  conveyance  under  the  1  Geo.  4,  c.  119,  by  a 
tenant  in  tail  who  was  an  insolvent  debtor,  was  held  to  be,  without  any  such 
entry,  defeated  by  a  statutory  conveyance  under  a  subsequent  bankruptcy, 
such  statutory  conveyance  not  operating  like  a  recovery  by  way  of  confirma- 
tion of  the  previous  conveyance. 

An  insolvent  debtor  in  1825  took  the  benefit  of  the  then  Insolvent  Debtors*  Act 
(1  Geo.  4,  c.  119),  and  executed  the  usual  conveyance  and  assignment  of  all 
his  estate  and  effects  to  the  provisional  assignee  in  insolvency,  but  did  not 
include  in  his  schedule  or  disclose  to  the  provisional  assignee  an  interest  to 
which  he  was  entitled  as  tenant  in  tail  in  remainder,  expectant  on  the  death 
of  his  father,  in  certain  real  estate.  The  father  died  in  1826,  and,  in  1829, 
the  insolvent  conveyed  his  estate  tail  by  way  of  mortgage,  and  afterwards 
became  bankrupt,  when  his  estate  tail  was  in  1884'  barred  by  the  commis- 
sioner by  a  deed,  in  which  the  mortgagees  joined :  HM^  that  the  interest  of 
the  provisional  assignee  in  insolvency  in  the  estate  ceased  on  the  death  of  the 
insolvent  in  1844,  and  that  the  estate  belonged  to  the  mortgagees  and  as- 
signees in  bankruptcy. 

(a)  14  Yes.  499. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 

holding  that  the  plaintiff,  as  assignee  under  the  insolvency  of 

Thomas  George  Goningham,  was  not  entitled  to  freehold   and 

copyhold  hereditaments,  of  which  the  insolvent  had  been  tenant  in 

tail,  in  priority  to  the  assignees  under  his  subsequent  bank- 

*  224    ruptcy.    The  *  case  is  reported  below  in  the  28th  volume 

of  Mr.  Beavan's  Reports,  (a)  and  the  facts  appear  suffi- 
ciently from  that  repprt,  and  the  judgments  of  the  Lords  Justices. 

Mr.  R.  Palmer  and  Mr.  Osborne  supported  the  appeal. 

Mr.  Selwyrty  Mr.  Stiffe,  and  Mr.  Hardy  appeared  for  the  several 
respondents. 

The  following  statutes  and  authorities  were  referred  to :  54  Geo. 
3,  c.  28,  §  48 ;  1  Geo.  4,  c.  119,  §§  4,  6 ;  Took  v.  Glascock,  (6) 
Machil  V.  Clark^(c)  Massy  v.  Batwell,{d)  Beck  v.  Welsh,  (e) 
Pye  V.  Daubvz,  (jg^  Ex  parte  Fripp,  (K)  Ex  parte  SomervUle^  (t) 
Thorpe  v.  Goodall,(Jc)  Doe  d.  Jones  v.  Jones,  (J)  Ex  parte 
Wise,  (7»)  Nouaille  v.  Ghreenwood,  (n)  Hart  v.  MiddUhurst.  (o) 

Judgment  reserved. 

July  18. 

The  Lord  Justice  Knight  Bruce.  —  In  the  year  1825,  Thomas 
George  Goningham  took,  as  an  insolvent  debtor,  the  benefit  of  the 
Insolvent  Act  then  in  force,  namely,  the  Statute  1  Geo.  4,  c.  119 ; 
upon  which  occasion  he  executed,  under  that  statute,  an  assign- 
ment of  his  property,  which,  dated  the  9th  of  February,  1825,  was 
in  these  words :  — 

♦  225        "  This  indenture,  made  the  9th  day  of  February,  in  *  the 

year  of  our  Lord  1825,  between  Thomas  George  Goningham, 

(a)  Page  898.  (b)  1  Saund.  260  and  note. 

(c)  2  Salk.  619;  Ld.  Raym.  778;  7  Mod.  18;  Com.  Rep.  119. 

(d)  4  Dr.  &  War.  68.  (g)  3  Bro.  C.  C.  696. 
(c)  1  Wils.  276.                              (h)  De  Gex.  293. 

(0   3  D.  &  C.  668 ;  1  Mont.  &  Ayr.  408. 
(k)  17  Ves.  388 ;  1  Rose,  40,  270.  (n)  Turn.  &  R.  26. 
(0   1  B.  &  C.  238.  (o)  3  Atk.  371. 

(m)  Mon.  &  M'Ar.  65. 
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late  of  Pump  Yard,  Ratcliffe,  in  the  county  of  Middlesex,  baker,  an 
insolvent  debtor,  now  a  prisoner  in  the,  debtors'  prison  for  London 
and  Middlesex,  of  the  one  part,  and  Henry  Dance,  of  Lincoln's  Inn 
Fields,  in  the  county  of  Middlesex,  gentleman,  provisional  as- 
signee of  the  estate  and  effects  of  insolvent  debtors  in  England, 
pursuant  to  an  Act  of  Parliament  passed  in  the  first  year  of  the 
reign  of  King  Greorge  IV.   in  that  behalf,  of  the  other  part : 
Whereas  the  said  Thomas  Gleorge  Coningham  hath  this  day  sub* 
scribed  his  petition  to  the  Court  for  the  Belief  of  Insolvent  Debtors, 
praying  for  his  discharge  by  virtue  of  the  said  Act.    Now  this  in- 
denture witnessed  that,  in  obedience  to  the  said  Act,  he,  the  said 
Thomas  George  Coningham,  hath  conveyed,  assigned,  transferred, 
and  set  over,  and  by  these  presents  doth  convey,  assign,  transfer, 
and  set  over,  unto  the  said  Henry  Dance,  as  such  provisional  as- 
signee as  aforesaid,  his  successors  and  assigns,  all  the  estate,  right, 
title,  interest,  and  trust  of  the  said  Thomas  George  Coningham, 
in  and  to  all  the  real  and  personal  estate  and  effects  of  the  said 
Thomas  George  Coningham  in  possession,  reversion,  remainder,  or 
expectancy,  except  the  wearing  apparel  and  other  such  necessaries 
of  the  said  Thomas  George  Coningham  and  family,  not  exceeding 
in  the  whole  the  value  of  20Z.,  together  with  all  deeds,  evidences, 
and  writings  touching  and  concerning  the  said  estate  and  effects  and 
every  part  thereof.  To  have  and  to  hold,  receive,  and  take  all  and 
every  the  said  estate  and  effects  of  the  said  Thomas  George  Con- 
ingham, real  and  personal,  in  possession,  reversion,  remainder,  or 
expectancy,  of  every  nature  and  kind  whatsoever  (except  as  afore- 
said), conveyed,  assigned,  transferred,  and  set  over,  or  mentioned, 
or  intended,  or  directed  by  the  said  Act  to  be  hereby  conveyed, 
assigned,  transferred,  or  set  over,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  *  unto  the  said    *  226 
Henry  Dance,  his  successors  and  assigns,  according  to  the 
respective  natures,  properties,  and  tenures  thereof ;  in  trust,  never- 
theless, and  to  and  for  the  use,  benefit,  and  advantage  of  such 
several  persons  as  shall  be  named  or  specified  as  creditors,  or  as 
claiming  to  be  creditors  of  the  said  Thomas  George  Coningham  in 
his  schedule  to  be  filed  in  the  said  Court,  and  to  and  for  such  other 
uses,  intents,  and  purposes,  and  in  such  manner  and  form  as  are 
in  and  by  the  said  Act  expressed  of  and  concerning  the  same,  as 
by  the  said  Act,  reference  being  thereunto  had,  will  more  fully 
appear :  Provided  always,  and  these  presents  are  upon  this  express 
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condition,  nevertheless,  that  in  case  the  said  Thomas  Oeorge  Con- 
Ingham  shall  not  obtain  a  discharge  by  yirtue  of  the  said  Act,  then 
that  these  presents  and  the  conveyance  and  assignment  herein- 
before made  as  aforesaid  shall,  from  and  after  the  dismissal  of  the 
said  petition  of  the  said  Thomas  George  Coningham,  praying  for 
such  discharge,  be  null  and  void  to  all  intents  and  purposes  what- 
soever, any  thing  herein  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding."  And  the  signatures  and  seals  of  Mr. 
Coningham  and  Mr.  Dance  are  affixed  to  it  and  attested. 

The  insolvent  was,  in  the  year  1825,  discharged  in  due  course, 
and  the  assignment  or  conveyance  has  never  been  avoided  or  inval- 
idated. Before  February,  1825,  he  had,  under  the  will  of  his 
paternal  grandfather,  become  entitled  equitably,  or  legally  and 
equitably,  as  tenant  in  tail  in  remainder  expectant  on  the  deter- 
mination  of  certain  prior  particular  estates,  which  have  determined, 
to  an  undivided  twelfth  part  of  certain  freehold  property  devised 
by  that  will.  The  insolvent  had  also  interests  in  remainder  in  the 
other  eleven  twelfths  of  that  property,  interests  to  which  it  is  un- 
necessary for  my  present  purpose  particularly  to  advert,  nor 
*  227  need  we  refer  to  the  testator's  *  copyholds.  The  insolvent's 
father  was,  under  the  same  will,  tenant  for  life  in  possession 
of  the  whole  property,  but  died  in  the  year  1826,  when  the  in- 
solvent became,  or  subject  to  what  had  previously  taken  place, 
became  tenant  in  tail  in  possession.  He  died  in  the  year  1844, 
and  left  issue  now  subsisting,  —  issue,  namely,  capable  of  inher- 
iting under  the  entail  if  not  barred. 

The  present  litigation,  which  was  commenced  after  the  year 
1844,  has  become  reduced  to  the  question  of  the  right  to  the 
income  and  enjoyment  of  the  twelfth  part  first  mentioned  from 
the  death  of  the  insolvent,  there  being  now  no  dispute  remaining 
as  to  any  thing  else.  The  plaintiff,  the  present  assignee  under  the 
insolvency,  claims  this  income,  this  enjoyment,  by  force  of  the 
Statute  1  Geo.  4,  c.  119,  and  the  deed  of  the  9th  of  February, 
1825.  His  claim  is  resisted  by  those  who  would  have  been  entitled 
if  the  insolvency  had  not  taken  place.  They  say  that  they  are  not 
precluded  or  affected  by  the  statute  or  the  deed,  and  of  this  opinion 
has  been  the  Master  of  the  Bolls,  an  opinion  as  to  which  we  have 
to  express  our  assent  or  dissent.  Having  attentively  considered 
the  authorities  to  which  we  have  been  referred,  and  the  arguments 
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witb  which  we  have  been  assisted  by  the  bar,  I  agree  with  his 
Honor. 

It  is  true  that  the  insolvent,  some  years  after  the  insolvency, 
was  in  the  year  1831  made  a  bankrupt,  and  the  estate  tail  in  the 
twelfth  now  in  dispute,  to  which,  as  already  stated,  he  had  become 
entitled  under  his  gi^andfather's  will,  was,  it  is  probable  or  certain, 
efifectually  and  completely  barred  some  time  between  that  event 
and  the  year  1835.  But  neither  the  bankruptcy  nor  the  barring 
of  the  estate  tail  makes,  I  think,  any  difference  material  for  any 
present  purpose.  The  Statute*  1  Geo.  4,  c.  119,  did  not, 
I  conceive,  as  to  the  twelfth  in  controversy,  *  confer  on  the  *  228 
original  or  any  assignee  under  the  insolvency,  any  right,  as 
against  the  issue  in  tail  of  the  insolvent,  or  as  against  any  remain- 
der-man in  tail  expectant  on  the  death  of  the  insolvent  and  failure 
of  his  issue ;  nor  does  it  appear  to  me  that  the  deed  of  February, 

1825,  as  to  this  twelfth,  contains  or  amounts  to  a  conveyance  or 
grant  of  an  estate  of  inheritance  legally  or  equitably,  in  form  or 
substance,  or  a  covenant  or  contract  to  make  or  obtain  a  convey- 
ance or  grant  of  an  estate  of  inheritance;  nor,  I  think,  is  the 
insolvent  shown  to  have  made  any  representation  that  his  estate 
or  interest  in  the  twelfth  was  greater  or  other  than  in  truth  it 
was,  and  I  conceive  that  the  statute  and  the  deed  affected  only 
such  extent  of  interest  in  the  twelfth  as,  in  the  year  1825,  the 
insolvent  was,  at  law  or  in  equity,  able  rightfully  and  effectually 
to  convey  without  fine,  and  without  recovery,  or  would  have  been 
so  if  there  had  been  no  insolvency.  The  state  of  the  insolvent 
law  anterior  to  the  Statute  1  Geo.  4,  or  subsequent  to  the  year 

1826,  is,  I  apprehend,*  not  of  importance  in  the  present  contro- 
versy. Though,  therefore,  it  may  be  that,  if  the  insolvency  had 
taken  place,  and  the  deed  been  executed  under  the  insolvent  law, 
as  it  stood  in  the  last  year  of  the  reign  of  Geo.  3,  or  as  it  now 
stands,  the  plaintiff  would  have  been  well  founded  in  his  conten- 
tion, he  is,  I  think,  not  so,  the  facts  being  as  they  are. 

Whether,  if  the  insolvency  of  1825  had  not  taken  place,  and  the 
present  plaintiff  had  claimed  under  a  purchaser  from  the  insolvent, 
to  whom  for  valuable  consideration  the  insolvent  had,  in  that  year, 
representing  himself  as  seised  in  fee-simple  in  possession,  or  in 
remainder,  professed  and  purported  to  convey  by  deed,  the  fee- 
simple  in  possession  or  remainder,  or  had,  in  that  year,  contracted 
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to  convey  the  fee-simple  in  possession  or  remainder,  the 

*  229    plaintiff*  would  have  been  entitled  to  a  decision ;  *  I  wish  to 

be  considered  as  not  intimating  an  opinion.  Here  intention 
and  contract,  and  representation,  are,  as  I  conceive,  all  wanting 
to  the  plaintiff*. 

It  has  been  said  for  the  plaintiff*  that  he  is  entitled,  if  not  on 
any  other  ground,  yet  on  the  ground  that  the  insolvent  did  not 
disclose  to  any  assignee  under  the  insolvency  the  interest  in  ques- 
tion. That  concealment,  however,  and  the  circumstance  that  the 
insolvent's  title,  or  former  title,  in  this  respect  remained,  if  it  did 
remain,  as  long  not  known  to  any  assignee  under  the  insolvency 
as  alleged  do  not,  I  think,  help  the  plaintiff*  on  the  present  occa- 
sion.   Misrepresentation,  I  repeat,  there  seems  to  have  been  none. 

I  agree  also  with  the  Master  of  the  Bolls,  that  his  Honor  was 
not,  by  his  decree  of  November,  1857,  (a)  affirmed  by  the  Lords 
Justices  in  1858,  (J)  precluded  from  making  the  order  now  under 
appeal. 

The  Lord  Justice  Turner.  —  This  is  an  appeal  by  the  pro- 
visional assignee  of  the  Court  for  the  Relief  of  Insolvent  Debtors 
against  parts  of  an  order  of  the  Master  of  the  Rolls,  made  upon 
the  hearing  of  the  cause  for  further  consideration.  The  parts  of 
the  order  which  are  appealed  from  are  those  in  which  are  con- 
tained the  declaration  that  the  estate  and  interest  of  the  plaintiff*, 
as  assignee  under  the  insolvency,  in  the  one  twelfth  part  of  certain 
real  estates  in  the  pleadings  mentioned  ceased  on  the  death  of  the 
insolvent  in  October,  1844,  and  that  such  disentailing  deed  or 
assurance  as  is  mentioned  in  the  decree  did  not  operate  to 

*  230    enlarge  the  *  estate  and  interest  of  the  assignee  under  the 

insolvency  of  Thomas  George  Goningham  in  the  heredita- 
ments and  premises  comprised  in  the  first  schedule ;  but  that  it 
enured  for  the  benefit  of  the  defendants  South  Morse  and  William 
Pennell,  as  assignees  under  the  bankruptcy,  and  of  the  d^Bfendants 
Judkins  and  Smith,  as  assignees  of  the  defendant  Josias  Pidgeon 
and  of  the  mortgage  of  the  28th  of  October,  1829,  executed  by  the 
insolvent  to  Josias  Pidgeon  subsequent  to  the  final  discharge  of 
the  insolvent  as  in  the  pleadings  mentioned,  according  to  their 
respective  rights  and  interests  therein,  and  such  of  the  other 
declarations  contained  in  the  order  as  are  consequent  on  the  last- 

(a)  Sturgis  r.  Morse,  24  Beav.  541.     (b)  Sturgis  o.  Morse,  3  De  G.  &  J.  1. 
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mentioned  declaration,  and  so  much  and  such  parts  of  the  inquiries 
and  directions  contained  in  the  decree  as  proceed  on  the  footing 
of  the  said  several  declarations. 

Thomas  George  Coningham,  in  the  year  1825,  took  the  benefit 
of  the  Act  then  in  force  for  the  Belief  of  Insolvent  Debtors  in 
England,  1  Geo.  4,  c.  119.  He  was  then  tenant  in  tail  in  remainder 
expectant  on  the  decease  of  his  father  of  an  undivided  twelfth  part 
of  certain  freehold  and  copyhold  estates,  which  is  now  represented 
by  the  property  in  question  on  this  appeal ;  and  upon  applying 
for  the  benefit  of  the  Act,  he  executed,  in  conformity  with  its  pro- 
visions, the  usual  conveyance  and  assignment  to  the  then  provi- 
sional assignee,  which  has  been  read  by  my  learned  brother.  He 
obtained  his  final  discharge  under  the  Act  on  the  13th  of  April, 
1825.  On  the  1st  January,  1826,  his  father  died.  On  the  28th 
of  October,  1829,  h^  entered  into  an  agreement  with  Josias  Pid- 
geon  to  mortgage  the  estate  to  him.  On  the  3l8t  of  December, 
1831,  he  became  bankrupt.  The  defendant.  South  Morse  is  the 
creditors'  assignee  under  the  bankruptcy. 

*  This  defendant  purchased,  on  his  own  account,  other  *  231 
undivided  shares  of  the  entire  estate,  and  ultimately,  by  a 
deed  dated  the  1st  August,  1834,  certain  portions  of  the  estate 
were  allotted  and  conveyed  to  him  in  severalty  in  respect  of  the 
shares  which  he  had  purchased,  and  other  portions  of  the  estate 
were  also  allotted  and  conveyed  to  him  and  to  the  official  assignee 
under  the  bankruptcy  in  severalty  in  respect  of  the  one-twelfth  of 
which  the  bankrupt  had  been  tenant  in  tail,  and  of  other  shares  in 
which  the  bankrupt  had  acquired  a  base  fee.  These  latter  portions 
were  so  conveyed  to  this  defendant  and  the  official  assignee  suliject, 
amongst  other  things,  to  Pidgeon's  mortgage,  in  trust  to  sell  for 
the  benefit  of  the  creditors  under  the  bankruptcy.  The  commis- 
sioner acting  in  the  execution  of  the  fiat^  the  assignees  under  the 
fiat  and  .the  bankrupt  concurred  in  and  executed  this  deed,  and 
the  deed  purported  to  bar  the  estate  tail  of  the  bankrupt  in  the 
premises  of  which  he  was  or  theretofore  had  been  tenant  in  tail. 

Under  this  deed  the  defendant  South  Morse,  the  assignee  under 
the  bankruptcy,  entered  into  possession  of  the  property  allotted 
and  conveyed  to  him  and  the  official  assignee,  and  he  has  ever 
since  continued  in  possession  thereof. 

The  bankrupt  died  on  the  14th  of  October,  1844.  He  left  issue 
and  his  issue  has  not  yet  failed. 
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The  contention  on  the  part  of  the  appellant  is,  that  an  estate  in 
fee,  determinable  by  the  entry  of  the  issue  of  Thomas  George  Con- 
ingham,  passed  to  the  provisional  assignee  by  the  conyeyance  to 
him,  and  that  this  determinable  fee  was  enlarged  to  an  absolute 
fee  by  the  operation  of  the  disentailing  assurance  under  the  bank- 
ruptcy.    That  a  conveyance  by  a  tenant  in  tail,  without  a 

*  232    disentailing  *  assurance,  will  in  general  pass  a  fee  deter- 

minable b^  the  entry  of  the  issue,  seems  to  me  to  be  settled 
by  authority ;  and,  certainly,  I  am  not  satisfied  that  the  conveyance 
to  the  provisional  assignee  did  not  in  this  case  pass  such  a  fee ; 
but,  assuming  that  it  did,  and  assuming  also  that  the  determinable 
fee  was  not  defeated  by  the  continuance  of  the  possession  of  the 
assignee  under  the  bankruptcy  after  the  death  of  the  tenant  in  tail, 
a  point  on  which  I  give  no  opinion,  it  seems  to  me  to  be  clear  that 
it  must  have  been  defeated  by  the  disentailing  assurance  under  the 
bankruptcy,  unless  that  assurance  operated  to  enlarge  it;  for 
otherwise  the  power  of  effectually  barring  an  estate  tail  under  a 
bankruptcy  would,  in  all  cases  where  the  bankrupt  had  made  an 
alienation  without  a  disentailing  assurance,  depend  upon  whether 
the  issue  in  tail  thought  fit  to  enter  or  not. 

I  think,  therefore,  that  the  appellant's  case  cannot  be  maintained 
on  the  mere  ground  of  the  non-entry  of  the  issue,  and  that,  in 
order  to  maintain  his  case,  the  appellant  must  show  that  the  deter- 
minable fee  was  enlarged  by.  the  disentailing  assurance.  That 
disentailing  assurances  will,  as  recoveries  formerly  did,  enlarge 
and  confirm  defective  estates  and  titles  previously  granted,  cannot, 
I  think,  be  disputed  ;  but  this  rule  rests  upon  technical  grounds 
applicable  to  recoveries,  and  it  does  not,  as  I  conceive,  apply  to 
estates  created  under  statutory  powers,  like  the  power  in  the  Bank- 
rupt Acts,  to  bar  estates  tail.  Estates  created  under  such  powers, 
must,  as  I  think,  take  effect  according  to  the  intention  of  the  legis- 
lature in  creating  the  powers.  It  was  upon  that  principle  the  case 
of  Beck  V.  Welsh  (a)  seems  to  me  to  have  proceeded.  Of  course, 
however,  the  principle  cannot  prevail  if  there  be  a  paramount 

*  233    equity  overriding  the  *  power  to  bar  the  estate  tail,  and  ac- 

cordingly we  find  that,  in  many  cases,  the  bar  of  an  estate 
tail  under  a  bankruptcy  has  been  held  to  enure  for  the  benefit  of 
mortgagees  whose  title  was  defective  in  consequence  of  no  recovery 

(a)  1  Wib.  276. 
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having  been  suffered.  Whether  it  was  rightly  held  in  Beck  v. 
Wehh  (a)  that  there  was  no  such  overriding  equity  in  the  mort- 
gagee in  that  particular  case,  and  whether  in  some  of  the  subse- 
quent  cases  (I  refer  particularly  to  some  of  the  cases  in  bankruptcy), 
it  has  been  rightly  held  that  there  was  such  an  overriding  equity, 
are  questions  with  which,  as  I  think,  we  have  in  this  case  nothing 
to  do.  Whether  the  decisions  in  the  particular  cases  were  right 
or  wrong,  the  principle  remains  the  same,  and  the  question,  there- 
fore, which  we  have  to  consider  in  this  case,  as  I  view  it,  is  whether 
there  was  any  equity  in  the  provisional  assignee  under  the  Insolvent 
Debtors  Act  which  could  override  the  power  of  barring  the  estate 
tail  under  the  Bankrupt  Act. 

In  my  opinion  there  was  no  such  equity.  The  Act  of  Parliament, 
under  which  this  insolvency  took  place,  clearly  does  not  in  terms 
reach  estates  tail,  and  the  existence  in  other  Acts  of  Parliament, 
both  in  insolvency  and  bankruptcy,  of  express  provisions  for  reach- 
ing such  estates  is,  I  think,  quite  sufficient  to  show  that  in  the 
absence  of  such  provisions  they  cannot  be  reached.  The  very 
nature  of  the  estates  would  indeed  seem  to  be  sufficient  to  exempt 
them  from  the  operation  of  such  laws,  unless  expressly  subjected  to 
them. 

I  am  of  opinion,  therefore,  that  this  order  is  right,  and  that  the 
appeal  must  be  dismissed,  and  with  costs. 
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I860.    July  4,  7,  21.    Before  the  Lord  Chancellor  Lord  Campbell. 

Devisee  in  fee  subject  to  an  executory  devise  over  in  the  event  of  his  not  leaving 
issue  living  at  his  decease :  Hdd^  dispunishable  for  legal  but  not  for  equitable 
waste.* 

This  was  an  appeal  by  the  defendant  from  a  decree  of  Vice- 
Chancellor  Wood,  declaring  in  substance  that  the  defendant,  a 
tenant  in  fee-simple  of  certain  real  estates,  subject  to  an  executory 

(a)  1  Wils.  276. 

>  See  Kerr  Inj.  259,  260,  269,  270;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1633. 
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devise  over  on  the  happening  of  a  contingent  event  in  favour  of  the 
plaintiff,  was  dispunishable  for  legal  waste,  but  not  for  equitable 
waste.  The  facts  of  the  case,  which  is  reported  below  in  Mr. 
Johnson's  Reports,  (a)  were  the  following :  — 

E.  Wright  by  his  will,  dated  in  September,  1853,  charged  his 
mansion-house  and  estates  in  Brattlebj  and  North  Kelsey,  in  the 
county  of  Lincoln,  with  payment  to  his  sister,  Mary  Wright,  and 
her  assigns  during  her  life  of  the  clear  yearly  rent-charge  of  300/., 
free  of  legacy  duty,  with  powers  of  distress  and  entry  for  recover- 
ing the  same.     The  testator  then  gave  and  devised  as  follows :  — 

''  And  (subject  to  the  said  yearly  rent-charge  of  300/.,  and  the 
powers  and  remedies  for  recovering  the  same)  I  devise  all  my  said 
mansion-house  and  estates  in  Brattleby  and  North  Kelsey  afore- 
said, with  the  appurtenance?,  to  the  us^  of  my  brother,  the  Rever- 
end William  Wright,  rector  of  Healing,  in  the  said  county  of 
Lincoln,  in  fee ;  but  in  case  he  should  die  without  leaving  issue 
living  at  the  time  of  his  decease,  then  I  devise  my  said  mansion- 
house  and  estates,  with  the  appurtenances,  to  the  use  of  my  said 
sister  and  her  assigns  during  her  life,  without  impeachment  of 
waste ;   and,  from  and  after  her  decease,  to  the  use  of  Samuel 

Wright  Turner,  of  Nettleton  Rectory,  in  the  said  county  of 
*  235    Lincoln,  Esquire,  *  in  fee ;  but  if  he  shall  die  without  leaving 

issue  male  living  at  the  time  of  his  decease,  then  I  devise 
my  said  mansion-house  and  estates  to  the  use  of  the  eldest  son  of 
the  Reverend  Dr.  Parkinson,  of  Ravendale,  in  the  said  county  of 
Lincoln,  clerk,  in  fee ;  but  in  case  such  eldest  son  should  die  before 
he  shall  become  entitled  to  the  possession,  or  to  the  receipt  of  the 
rents  and  profits  of  my  said  estates  hereinbefore  devised,  then  I 
devise  my  said  mansion-house  and  estates  to  the  use  of  Robert,  the 
second  son  of  the  said  Dr.  Parkinson,  in  fee.'* 

The  will  then  contained  a  declaration  that  Samuel  Wright  Tur- 
ner should,  within  one  year  next  after  he  should  become  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  the 
devised  estates,  take,  use,  and  bear  the  name  and  arms  of  the  tes- 
tator, or  forfeit  his  interest  under  the  will  in  the  said  estates. 

Tlie  testator  died  in  1857,  when  William  Wright,  then  of  ad- 
vanced age,  entered  into  possession  of  the  devised  premises,  and 

(a)  Page  740. 
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some  time  afterwards  cut  some,  and  marked  for  cutting  other, 
timber  upon  those  estates,  and  advertised  a  sale  thereof.  There- 
upon Samuel  Thomas  Turner  filed  the  bill  in  the  present  suit, 
alleging  that  a  considerable  portion  of  the  timber  so  cut  and 
marked  for  cutting  had  been  planted  and  left  standing  as  orna- 
mental to  the  mansion-house  and  for  shelter,  and  that  other 
portions  of  it  were  immature,  and  praying  that  W.  Wright,  the 
defendant,  might  be  restrained  by  injunction  from  cutting  down 
any  timber,  or,  at  any  rate,  any  ornamental  or  immature  timber, 
and  for  an  account  of  timber  already  cut. 

At  the  date  of  the  bill  W.  Wright  had  not  had  any  issue,  and 
the  testator's  sister  had  died. 

•  The  Vice-Chancellor,  by  the  decree  appealed  against,  *  236 
declared  that  the  defendant  W.  Wright  was  entitled  to  fell 
all  such  timber  on  the  estates  as  was  mature  or  fit  to  be  cut, 
except  such  as  was  left  planted  or  left  standing  by  way  of  orna- 
ment or  shelter  with  reference  to  the  occupation  of  the  mansion- 
house  at  Brattleby ;  but  that  he  was  not  entitled  to  cut  any  unripe 
timber,  or  any  timber  planted  or  left  standing  for  shelter  and 
ornament  as  aforesaid,  and  directed  an  inquiry  as  to  any  timber 
for  shelter  or  ornament  as  aforesaid  cut  or  marked  for  cutting ; 
and  that  the  defendant  should  be  restrained,  pending  the  inquiry, 
from  cutting  the  timber  marked,  on  the  plaintiff's  undertaking  to 
answer  damages. 

Mr.  Rolty  Sir  Hugh  Cairns^  and  Mr.  Kay^  for  the  plaintiff.  — 
It  is  agreed  on  both  sides  that  the  evidence  is  sufficient  to  show  an 
intention  to  cut  down  ornamental  timber.  That  raises  the  ques- 
tion both  of  legal  and  equitable  waste ;  and  as  the  case  is  reopened, 
though  the  appeal  is  not  that  of  the  plaintiff,  we  ask  for  an  injunc- 
tion to  the  full  extent  of  the  prayer  of  the  bill.  The  question  is, 
whether  the  defendant  is  to  be  considered  as  absolute  owner  of  the 
devised  premises  in  fee,  having  a  right  to  pull  down  the  mansion- 
house  and  cut  down  timber  as  he  pleases ;  in  fact,  not  only  whether 
he  is  unimpeachable  for  waste,  but  whether  he  is  at  liberty  to  do 
as  he  likes  as  to  waste.  The  authorities,  we  submit,  establish  that 
the  defendant  is  impeachable  for  waste  ordinary  as  well  as  equi- 
table. The  only  error  in  the  Vice-Chancellor's  decree  is,  that  it 
stops  short  of  restraining  all  waste.    As  to  equitable  waste,  the 
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case  of  Wright  v.  Aikyn%(a)  is  in  accordance  with  the 
*  237    decree ;  but  Robinson  v.  Litton^  (6)  •  approved  of  by  Lord 

Eldon  in  Stansjield  v.  Habergham,  (c)  is  an  express  author- 
ity in  favour  of  our  claim  in  its  entirety.  The  case  under  consid- 
eration is  different  from  that  of  tenant  for  life  unimpeachable  of 
waste.  There  equitable  waste  is  restrained,  but  not  other  waste, 
for  reasons  grounded  on  the  incidents  of  a  life-estate,  and  the  rules 
of  this  Court  as  to  such  incidents.  But  here  the  question  is 
merely  of  the  intention  of  the  testator:  Mickleihwait  v.  Mickle- 
ihwait ;  ((2)  and  upon  the  construction  of  this  will  it  is  submitted 
that  an  intention  is  to  be  implied  that  the  estate  in  its  integrity 
was  to  go  to  its  successive  takers,  and  that  no  timber  whatever  was 
to  be  cut  by  the  defendant  pending  the  contingency  on  the  happen- 
ing of  which  the  estate  is  to  go  over.  The  estate  given  to  the 
defendant,  though  not  a  fee-simple,  may  be  dealt  with  by  the  de- 
fendant as  if  it  were  a  fee,  subject  always  to  the  contingency  of  its 
being  defeated  on  the  happening  of  a  contingent  event.  If  that 
event  comes  to  pass,  then  the  property  in  its  integrity  is  to  pass  to 
others  in  succession  ;  but  that  could  not  take  place  if  the  defend- 
ant's interest  were  unimpeachable  of  waste.  Had  the  property 
given  consisted  of  a  single  house,  or  a  set  of  chambers  in  an  upper 
floor,  it  could  not  have  been  contended  that  the  defendant  by 
removing,  or  concurring  in  the  removal  of,  the  house,  might  leave 
to  his  successor,  on  the  contingent  event  happening,  a  mere  talnda 
rasa  of  soil,  or  an  upper  layer  of  air.  A  tenant  in  tail  general  or 
special  is  not  to  be  restrained  from  committing  waste,  inasmuch  as 
by  executing  a  disentailing  deed  he  may  make  the  estate  his  own ; 
but  when  upon  the  failure  of  issue  inheritable  under  the  entail  his 
estate  becomes  an  estate  tail  after  possibility  of  issue  extinct,  he 

becomes  impeachable  of  waste,  this  Court  interposing  in 
*238    favour  of  the  intention.     *The  same  reasons  apply  as  a 

ground  for  the  restriction  of  legal  waste  as  of  equitable 
waste,  and  we  submit  that  the  injunction  should  extend  to  the 
restraint  of  all  waste. 

Mr.  Daniel  and  Mr.  Speedy  for  the  defendant.  —  The  authorities 
upon  the  doctrine  of  waste  are  divisible  into  two  classes ;  first,  as 

(a)  17  Ves.  266 ;  Sugden  Law  of  Property,  876. 

(b)  3  Atk.  209.  (d)  1  De  6.  &  J.  604. 

(c)  lOVea.  273. 
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it  affects  the  owner  of  an  estate  of  inheritance ;  secondly,  as  it 
affects  the  owner  of  an  estate  which  could  not  by  possibility  extend 
beyond  his  life.  It  is  to  those  two  classes  of  cases  alone  that  the 
doctrine  of  equitable  waste  is  ever  applied,  and  the  Court  is  not 
disposed  to  extend  the  doctrine,  but  considers  it  as  already  extended 
too  far.  The  only  instance  in  which  the  doctrine  is  applied  as  against 
the  owner  of  the  inheritance,  is  where  the  estate  of  inheritance  is 
held  upon  a  trust.  Where  the  Court  is  satisfied  of  the  existence 
of  a  trust,  it  will  restrain  the  trustee  from  committing  waste  of 
any  kind  for  his  own  benefit ;  but  where  there  is  no  trust,  the  Court 
leaves  the  owner  of  the  inheritance  in  undisturbed  enjoyment  of  all 
his  rights  as  tenant  in  fee-simple,  without  any  restraint  as  to  waste 
of  any  description.  The  authorities  which  have  been  cited  are  all 
cases  of  trust,  and  therefore  in  our  favour  rather  than  against  us. 
The  decision  appealed  from  is  the  first  instance  of  an  injunction 
being  granted  under  similar  circumstances.  The  right  to  restmin 
the  owner  of  the  inheritance  from  cutting  down  timber  is  not 
maintainable,  and  for  this  reason,  that  an  estate  of  inheritance 
includes  as  one  of  its  incidents  the  right  to  do  the  acts  which  in 
the  owner  of  a  limited  interest  only  would  be  equitable  waste. 
SavWs  Case,  (a)  An  estate  in  fee-simple,  though  followed  by  an 
executory  devise  over  on  a  contingency,  is,  to  all  intents 
and  purposes,  a  fee-simple,  and  attended  *  with  the  same  *  289 
incidents,  as  a  right  to  curtesy  or  dower.  Hargrave's  Col- 
lectanea Juridica.  (6)  There  is  no  reason  why  the  incident  of  a 
right  to  commit  waste  should  be  excepted.  The  intention  of  the 
testator  is  to  guide  the  Court  in  the  exercise  of  its  jurisdiction, 
and  in  this  will  the  testator  seems  to  have  been  well  advised  as  to 
the  distinction  between  legal  interests  to  which  the  control  of  a 
Court  of  Equity  is  an  incident,  and  legal  interests  to  which  it  is 
not  incident.  It  is  true  that  the  lands  are  to  be  held  and  enjoyed 
by  the  devisees  in  succession,  but  that  is  no  reason  for  qualifying 
or  altering  the  rights  incident  to  the  successive  estates.  In  all 
cases  where  the  doctrine  of  equitable  waste  has  been  applied  as 
against  an  owner,  in  his  own  right,  his  estate  has  been  an  estate 
for  life  either  by  force  of  the  limitation  or  by  the  happening  of  a 
particular  event.  Thus  in  the  case  of  a  tenant  in  tail  after  possi- 
bility of  issue  extfnct,  it  is  applied  because  by  the  failure  of  inher- 

(a)  Moseley,  224.  (5)  Vol.  1,  p.  832. 
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itable  issue  the  estate  tail  has  in  effect  been  converted  into  a 
life-interest.  Williams  v.  WiUiams^  (a)  Vane  v.  Lord  Barnard,  (6) 
Surges  v.  Lamb.  (<?)  The  evidence  shows  that  the  timber  has 
been  cut  and  marked  under  the  advice  of  a  surveyor,  as  timber 
which  may  be  felled  in  due  course  of  husbandry.  There  is  no 
destructive  or  malicious  cutting ;  and  where  that  is  so,  it  has  not 
been  the  habit  of  the  Court  to  grant  an  injunction,  even  as  against 
a  tenant  for  life :  Aston  v.  Aston,  (d)  Piers  v.  Piers,  (e)  Halliwell 

V.  Phillips ;  (^)  and  still  less  as  against  the  owner  of  a 
*  240    larger  interest.     Hole  v.  Thomas,  (A)  Twort  *  v.  Twort,  (t) 

Attorney-  General  v.  The  DuJce  of  Marlborough.  (A) 

Mr.  Roll,  in  reply.  —  There  is  no  distinction  as  to  restraining 
waste  between  equitable  waste  and  malicious  waste.  The  motive 
does  not  form  an  element  of  the  question.  It  is  said  that  the  doc- 
trine is  not  to  be  extended,  but  that  means  not  extended  to  a  dif- 
ferent class  of  cases  from  those  in  which  it  is  already  applied,  viz., 
wherever  the  party  sought  to  be  restrained  is  not  the  owner  of  an 
absolute  indefeasible  estate  in  fee,  or  of  an  estate  of  inheritance 
capable  of  being  at  once  converted  into  a  fee-simple. 


Judgment  reserved. 


July  21. 


The  Lord  Chancellor.  —  In  this  case  the  plaintiff,  by  his  bill, 
prayed  an  injunction  "  to  restrain  the  cutting  of  any  timber,  or  at 
any  rate  of  any  ornamental  timber,"  growing  upon  the  lands 
devised  in  fee  to  the  defendant,  subject  to  an  executory  devise  over 
to  the  plaintiff. 

The  decree  of  the  Vice-Chancellor  declared,  "  that  the  defendant 
is  entitled  to  fell  all  such  timber  on  the  devised  estates  as  is 
mature  and  fit  to  be  cut,  except  such  as  has  been  planted  or  left 
standing  by  way  of  ornament  or  shelter  with  reference  to  the  occu- 

(a)  15  Ves.  419. 

(6)  2  Vera.  738 ;  Prec  in  Ch.  464 ;  Gilbert's  Eq.  Rep.  127 ;  1  Salk.  161 ; 
1  Eq.  Ca.  Ab.  399. 

(c)  16  Ves.  174.  (A)  7  Ves.  589. 

(d)  1  Ves.  264.  (i)   16  Ves.  128. 

(e)  1  Ves.  521.  (k)  3  Madd.  498. 
(jg)  4  Jur.  (N.  S.)  607. 
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pation  of  the  mansion-house  on  the  said  devised  estates ;  but  that 
he  is  not  entitled  to  fell  any  unripe  timber  or  any  timber  planted 
or  left  standing  for  ornament  or  shelter  as  aforesaid." 

*  The  result  of  the  decision  is,  that  the  defendant  is  dis-    *  241 
punishable   of  legal,  but  not  of  equitable,  waste.     After 
great  consideration,  I    agree  with  the  Yice-Ghancellor  on  both 
questions. 

As  to  the  first,  my  opinion  is  clear  and  decided.  The  defendant 
is  tenant  in  fee-simple,  with  all  the  incidents  of  such  an  estate, 
although  there  be  executory  devises  over  in  case  he  should  die 
without  leaving  issue  living  at  the  time  of  his  decease.  Not 
making  any  unconscientious  use  of  the  powers  belonging  to  him  as 
tenant  in  fee-simple,  why  should  he  not  reasonably  exercise  these 
powers  ?  Is  there  any  thing  unconscientious  or  unreasonable  in 
his  cutting  down  timber  mature  and  fit  to  be  cut,  and  not  such  as 
has  been  planted  or  left  standing  by  way  of  ornament  or  shelter? 
If  we  are  to  regard  the  intention  of  the  testator  in  such  limitations, 
can  the  intention  be'  supposed  to  be,  that  the  first  taker,  who  is 
made  tenant  in  fee,  should  during  the  whole  of  his  life,  although 
he  should  have  numerous  children  and  grandchildren,  not  be  en- 
titled to  cut  down  a  tree  upon  the  property,  unless  for  his  botes  ?  In 
this  case,  the  presumed  intention  of  the  testator  is  strengthened  by 
the  first  executory  devise  over,  which  is  for  life  and  sans  waste. 
He  could  not  have  intended  that  the  first  taker,  to  whom  he  gave 
a  fee,  should  be  more  restricted  in  the  management  of  the  prop- 
erty than  the  devisee  over,  to  whom  he  gave  only  a  life-estate. 
Having  given  the  first  taker  a  fee,  he  probably  thought  it  quite 
unnecessary  expressly  to  make  him  dispunishable  of  waste. 

So  that  equitable  waste  is  not  committed,  the  bountiful  intention 
of  the  testator  in  favour  of  the  devisees  over  will  be  completely 
fulfilled ;  for,  on  the  happening  of  the  contingencies  limited,  the 
property  will  come  to  them  in  the  same  condition  in  which 
it  would  have  been  *  if  the  testator,  being  a  prudent  man,  *  242 
had  himself  survived  and  had  managed  and  enjoyed  it  till 
the  time  when  the  events  happen  upon  which  they  are  entitled  to 
enter. 

The  ontis  seems  to  lie  upon  the  plaintiff  to  show,  by  authority, 
that  tenant  in  fee-simple,  subject  to  an  executory  devise  over,  is 
not  entitled  to  cut  timber.  It  is  admitted  that  no  express  decision 
to  this  effect  is  to  be  found  in  the  books,  and  that  no  instance  has 
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ever  yet  occurred  of  an  adult  devisee  in  fee  with  an  executory 
devise  over  being  restrained. 

The  plaintiff's  counsel  relied  on  dicta  to  be  found  in  the  reports 
of  three  cases,  Robinson  v.  Litton^  (a)  Stansfield  v.  Habergham^  (6) 
and  Wright  v.  Atkyns,  (<?)  According  to  Vesey,  Jr.,  a  very 
careful  and  accurate  reporter.  Lord  Eldon  did  say,  in  Stansfield  v. 
Sabergham^  (6)  "  I  should  by  dissolving  this  injunction  contradict 
what  has  been  understood  to  be  the  doctrine  of  this  Court ;  that, 
where  there  is  an  executory  devise  over,  even  of  a  legal  estate, 
this  Court  will  not  permit  the  timber  to  be  cut  down."  But  this 
doctrine  is  not  to  be  found  in  any  text  writer,  and  it  has  never 
been  acted  upon.  In  Wright  v.  Atkgns,  (<?)  the  power  of  the 
widow  to  cut  down  timber  was  only  questioned  upon  the  suppo- 
sition that  she  took  no  more  in  equity  than  an  estate  for  life.  In 
Robinson  v.  Litton^  (a)  Lord  Hardwicke  was  influenced  by  the 
consideration  that  the  tenant  in  fee-simple  with  an  executory 
devise  over  was  the  infant  heir  of  the  testator,  and  was  about  to 
cut  down  timber  improvidently.  The  limitation  was  as 
*  243  stated  by  Cruise  ;  (i)  and  the  infant,  though  seised  of  *  the 
legal  estate  in  fee,  was  entitled  to  the  rents  and  profits  only 
until  he  attained  twenty-one,  i,  e.,  for  a  chattel  interest.  After  that 
he  was  to  become  trustee  for  his  sisters  ;  and,  even  according  to 
the  report  in  Atkyns,  the  circumstance  of  the  infant  being  a 
trustee  for  the  benefit  of  his  sisters  was  mainly  relied  upon  in 
granting  the  injunction,  (e) 

Therefore,  as  to  legal  waste,  I  think  there  is  no  authority  to 
outweigh  the  considerations  which,  upon  principle,  lead  strongly  to 
the  conclusion  that,  so  far,  the  injunction  ought  to  be  dissolved. 

Had  there  been  a  charge  in  the  bill,  supported  by  evidence,  that 
the  cutting  down  of  the  ornamental  and  immature  timber  was 
malicious,  I  should  have  entertained  no  doubt  that  this  Court 
ought  to  interfere  by  injunction.  Tenant  in  fee-simple,  subject  to 
an  executory  devise  over,  of  a  mansion  surrounded  by  timber  for 
shelter  and  ornament,  cannot  say  that  the  property  is  his  own  ;  so 
that  out  of  spite  to  the  devisee  over,  he  may  blow  up  the  mansion 
with  gunpowder  and  make  a  bonfire  of  all  the  timber.     The  fa- 

(a)  3  Atk.  209 ;  Cru.  Dig.  tit.  xvi.  c.  7,  §  26. 
(6)  10  Ves.  273. 

(c)  17  Ves.  266 ;  ft  Ves.  299 ;  1  Ves.  &  Bea.  313 ;  Turn.  &  Russ.  143. 
\d)  6  Cruise,  428,  429.  (0  3  Atk.  209. 
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moQS  Raby  Castle  Case  (a)  shows  that  such  things  may  not  be 
done  by  tenant  for  life  sans  wasteland  tenant  in  fee  with  an  execu- 
tory devise  over,  actuated  by  malice,  would  not  have  greater  liberty 
to  destroy. 

The  waste  which  intervenes  between  what  is  denominated  legal 
waste  and  what  is  denominated  malicious  waste,  viz.,  equitable 
waste,  may  admit  of  a  different  consideration.  But  equitable  waste 
is  that  which  a  prudent  man  would  not  do  in  the  management  of 
his  own  property.  This  Court  may  interfere  where  a  man 
unconscientiously  exercises  a  legal  right  to  the  prejudice  *  of  *  244 
another ;  and  an  act  may  in  some  sense  be  regarded  as 
unconscientious  if  it  be  contrary  to  the  dictates  of  prudence  and 
reason,  although  the  actor,  from  his  peculiar  frame  of  mind,  does 
the  act  without  any  malicious  motive.  The  prevention  of  acts 
amounting  to  equitable  waste  may  well  be  considered  as  in  further- 
ance of  the  intention  of  the  testator,  who,  no  doubt,  wished  that 
the  property  should  come  to  the  devisee  over  in  the  condition 
in  which  he,  the  testator,  left  it  at  his  death ;  the  first  taker 
having  had  the  reasonable  enjoyment  of  it,  and  having  managed 
it  as  a  man  of  ordinary  prudence  would  manage  such  property 
were  it  absolutely  his  own.  In  the  present  case,  the  devise  being 
by  the  testator  of ''  all  his  said  mansion-house  and  estate  at  Brat- 
tleby  and  North  Kelsey,  with  the  appurtenances,"  there  would  be 
great  difficulty  in  distinguishing  for  this  purpose  between  the 
mansion-house  and  the  ornamental  timber.  Indeed,  Mr.  Daniel 
contended  that,  in  the  absence  of  malice,  this  Court  could  not 
interfere  to  protect  the  mansion-house.  I  put  to  him  hypothet- 
ically,  in  the  course  of  his  able  argument,  the  supposition  that  a 
mediaeval  castle  is  devised  to  A.  in  fee,  subject  to  an  executory 
devise  over  to  B.  in  fee.,  and  that  A.  from  a  sincere  dislike  of  tur- 
rets and  moats,  and  a  genuine  love  of  roses  and  lilies  and  gravel 
walks,  and  believing  that  B.  and  all  other  sensible  men  must  have  the 
same  taste,  declares  that  he  means  to  throw  down  all  the  buildings 
and  to  convert  the  site  of  the  castle  into  a  flower-garden,  and  begins 
with  setting  men  to  strip  the  lead  from  the  roof  of  the  donjon  tower. 
A  bill  being.iiled  by  B.  for  an  injunction,  would  this  Court  interfere  ? 
Mr.  Daniel  answered:  "  A.,  acting  bond  fide  —  No."  Neverthe- 
less I  cannot  help  thinking  that  in  spite  of  A.'s  bona  fides j  what  A. 

(a)  Vane  o.  Lord  Barnard,  2  Vem.  788. 
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contemplated  would  be  in  the  nature  of  a  destruction  of  the  subject 
devised,  and  would  certainly  be  in  contravention  of  the  inten- 

•  245    tion  of  the  devisor,  so  that  B.  would  be  entitled  to  an  *  in- 

junction. It  may  be  said  that  this  is  an  extreme  case,  but 
it  is  by  an  extreme  case  that  the  soundness  of  a  principle  is  to  be 
tested.  The  presence  or  absence  of  a  bad  motive  will  not  alone 
enable  us  to  draw  any  satisfactory  line  between  what  is  to  be  con- 
sidered malicious  and  what  is  to  be  considered  equitable  waste, 
and  no  line  to  regulate  the  interposition  of  a  Court  of  Equity  by 
injunction  can  well  be  drawn  other  than  the  recognized  and  well 
established  4ine  between  legal  and  equitable  waste.  The  appli- 
cation of  this  to  the  facts  of  particular  cases  may  sometimes  be 
attended  with  difficulty ;  but  the  principle  on  which  the  line  is  to 
be  traced  is  known  and  invariable. 

I  am  willing,  with  Vice-Chancellor  Page  Wood,  to  accept  the 
clew  by  which  Lord  Justice  Turner,  in  Michlethwait  v.  Midden 
thwaity  (a)  proposed  to  solve  the  difficulty :  "  If  a  devisor  or 
settlor  occupies  a  mansion-house,  with  trees  planted  or  left  stand- 
ing for  ornament  around  or  about  it,  or  keeps  such  a  mansion- 
house  in  a  state  for  occupation,  and  devises  or  settles  it  so  as  to 
go  in  a  course  of  succession,  he  may  reasonably  be  presumed  to 
anticipate  that  those  who  are  to  succeed  him  will  occupy  the 
mansion-house  ;  and  it  cannot  be  presumed  that  he  meant  it  to  be 
denuded  of  that  ornament  which  he  has  himself  enjoyed."    How- 

a  

ever,  1  cannot  go  so  far  as  the  Vice-Chancellor,  who  is  reported  to 
have  added :  "  This  reasoning  obviously  applies  to  every  case  of 
an  estate  limited  so  as  to  go  in  a  course  of  succession."  •*  The 
tenant  for  life,  sans  waste,  is  as  much  owner  of  the  timber  as  the 
tenant  in  fee.  Their  legal  rights  in  this  respect  are  identical."  (6) 
Where  an  estate  tail  is  created  with  successive  estates  tail 

•  246   in  remainder,  the  estate  *  entailed  is  "  limited  to  go  in  a 

course  of  succession,"  but  a  tenant  in  tail  is  dispunishable 
of  equitable  as  well  as  legal  waste,  because  he  may  at  any  time 
bar  the  entail,  and  give  himself  a  pure  and  absolute  fee-simple. 
Again,  a  tenant  for  life  sans  waste  can  hardly  be  said  to  be  as 
much  owner  of  the  timber  as  the  tenant  in  fee  ;  for  although  the 
tenant  for  life  (avoiding  equitable  waste),  may  fell  and  dispose  of 
the  timber  in  his  lifetime,  were  he  to  sell  growing  trees  they 

(a)  1  De  G.  &  J.  604,  524.        (b)  Turner  v.  Wright,  John.  740-761. 
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would  go  to  the  remainder-man  or  reversioner,  if  not  severed  from 
the  soil  in  his  lifetime ;  whereas  the  tenant  in  fee  might  by  sale 
or  conveyance  give  the  purchaser  an  absolute  and  permanent 
interest  in  the  trees  against  all  the  world.  Nevertheless  I  think 
that  the  rights  and  liabilities  of  tenant  for  life  sans  waste  may  be 
taken  as  a  measure  of  the  rights  and  liabilities  of  devisee  in  fee, 
subject  to  an  executory  devise  over. 

The  only  analogy  at  all  unfavourable  to  this  view  of  the  case  is 
that  of  tenant  in  tail,  with  the  reversion  in  the  Crown,  and  tenant 
in  tail  under  an  Act  of  Parliament  which  precludes  the  barring  of 
the  entail.  Such  tenants  in  tail  are  considered  dispunishable  of 
waste ;  this  being  an  incident  of  tenancy  in  tail,  probably  arising 
from  the  power  which  generally  subsists  of  barring  the  entail,  and 
it  not  having^een  thought  fit  to  make  an  exception  in  respect  of 
those  rare  cases  in  which  the  power  of  barring  the  entail  is  with- 
held. But  in  the  Marlborough  Case^  (a)  although  the  Court 
would  not  interfere  on  the  mere  ground  that  the  tenant  in  tail  was 
prohibited  by  statute  from  barring  the  entail ;  yet,  having  regard 
to  the  enactment  '^  that  Blenheim  House  should  in  all  times 
descend  and  be  enjoyed  with  the  honors  and  dignities  *  of  *  247 
the  family,"  it  was  held  that  the  Court  ought  to  interfere 
not  only  to  prevent  the  destruction  of  the  house,  but  also  to  pro- 
tect the  timber  essential  to  the  shelter  and  ornament  of  the 
house.  (&) 

There  is  an  analogy  which  entirely  accords  with  the  distinction 
made  by  the  Vice-Chancellor  in  this  decree  between  legal  and 
equitable  waste,  viz.,  the  case  of  "  tenant  in  tail  after  possibility 
of  issue  extinct,"  who  is  dispunishable  of  legal  waste  in  respect 
of  the  estate  of  inheritance  which  was  once  in  him,  but  may  be 
restrained  by  injunction  from  committing  equitable  waste,  this 
being  an  abuse  of  his  legal  power. 

For  these  reasons  I  think  that  the  decree  of  the  Vice-Chan- 
cellor,  as  he  pronounced  it,  should  in  all  respects  be  affirmed,  and 
that  the  appeal  must  be  dismissed  with  costs. 

(a)  3  Madd.  498.  (5)  3  Madd.  549. 
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*248  ♦LEYLAND   t;.   ILLINGWORTH. 

1860.    July  4,  11.    Before  the  Lords  Justices. 

A  property  situate  in  a  town,  and  comprising  a  warehouse  with  a  small  steam- 
engine,  was  described  in  particulars  of  sale  under  a  decree  as  '*  well  supplied 
with  water."  The  property  was  well  supplied  with  water,  but  only  from  *the 
waterworks  of  the  borough,  and  by  payment  of  water  rates,  there  being  no 
natural  supply.  The  manufactories  in  the  town  were  generally  supplied  with 
water  from  wells  upon  the  properties  themselves,  though  small  steam-engines 
in  warehouses  frequently  were  not :  Held,  that  there  was  a  misdescription, 
and  that  a  purchaser  who  purchased  on  the  faith  of  the  description  in  the 
particulars,  without  knowing  the  real  state  of  the  case,  could  not  be  com- 
pelled to  complete  his  purchase  without  compensation.^ 

The  application  of  the  purchaser  for  compensation  was  refused  with  costs  in  the 
Court  below,  but  on  appeal  he  was  held  entitled  to  be  paid  bis  costs,  both  of 
the  proceedings  in  the  Court  below  and  in  Chambers,  and  his  costs  of  the 
appeal  motion.' 

This  was  an  appeal  motion  by  a  purchaser  of  property  sold 
under  the  decree  of  the  Court,  seeking  to  be  allowed  compensa- 
tion for  an  alleged  misdescription  in  the  particulars. 

The  property  consisted  of  a  freehold  house  at  Bradford,  in 
Yorkshire,  with  stable  and  outbuildings,  and  of  adjacent  business 
premises,  consisting  of  a  counting-house,  offices,  and  ware-rooms, 
with  a  steam-engine,  engine-house,  boiler-house,  &c.,  the  steam- 
engine  being  a  small  one  of  six-horse  power.  The  particulars 
contained  the  following  statement :  — 

"  These  premises  are  cellared  throughout,  are  well  supplied  with 
water,  and  have  recently  been  erected  by  Mr.  Jessop  regardless  of 
expense." 

The  11th  condition  provided  that  if  any  error  or  misstatement 
should  appear  in  the  particulars,  it  should  not  entitle  the  pur- 
chaser to  be  discharged  from  his  purchase,  but  compensation  was 
to  be  made,  the  amount  to  be  settled  by  the  Judge  in  Chambers. 

»  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  30,  31 ;  1  Dart  V.  &  P.  (4th  Eng. 
ed.)  127,  128 ;  2  ibid.  600. 

•  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  1040. 
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The  appellant  Mr.  Webster,  who  was  a  house  agent  resid- 
ing in  the  immediate  neighbourhood  of  the  property,  *  be-  *  249 
came  the  purchaser  at  1720?.  Very  shortly  after  the  sale, 
he  discovered  that  the  only  supply  of  water  on  the  premises  was 
from  the  Bradford  Water-works.  A  well  had  been  sunk  upon  the 
property,  but  it  appeared  that  it  had  no  natural  supply.  From  the 
evidence  on  the  part  of  the  purchaser,  it  appeared  that  water  rates 
to  the  amount  of  more  than  20/.  a  year  would  have  to  be  paid  for 
the  supply  of  water  necessary  to  keep  the  steam-engine  at  regular 
work. 

The  purchaser,  as  soon  as  he  had  discovered  the  want  of  a  nat- 
ural supply  of  water,  complained  to  the  solicitors  of  the  plaintiff, 
who  denied  his  title  to  any  compensation.  The  purchaser  there- 
fore moved  before  Vice-Chancellor  Stuart  that  he  might  be 
allowed  to  retain  300/.  out  of  the  purchase-money  by  way  of  com- 
pensation, or  that  an  inquiry  might  be  directed  as  to  the  amount 
of  compensation  to  which  he  was  entitled.  The  Vice-Chancellor 
refused  the  application  with  costs. 

It  was  clearly  established  in  evidence  that  ipany  large  manufac- 
turing establishments  in  Bradford,  some  of  which  were  on  a  higher 
level  than  the  purchased  property,  were  supplied  with  water  from 
wells  upon  the  properties  themselves.  The  evidence  indeed  of  the 
collector  of  rates  went  to  show  that  all  the  steam-engines  employed 
in  the  spinning  and  manufacture  of  worsted  within  the  borough 
were  supplied  with  water  from  natural  sources  upon  the  properties 
in  which  they  were  erected,  though  there  were  various  small 
steam-engines  in  warehouses  which  were  supplied, from  the  water- 
works. He  further  deposed,  that  the  expression  "  well  supplied 
with  water"  was  "  a  well-known  and  familiar  mode  of  describing 
premises  in  this  district  which  have  independent  and  ample  sup- 
plies of  water  arising  on  the  premises  themselves,  and  which 
are  not  dependent  on  *any  other  supply;  and  such  an  *250 
expression  would  undoubtedly  lead  any  one,  not  knowing 
positively  the  fact  to  be  otherwise,  to  the  conclusion  that  the 
premises  were  thus  supplied  without  any  aid  from  other  sources." 

Mr,  Bacon  and  Mr.  Freeling^  for  the  appellant.  —  This  is  a 
clear  case  of  misdescription,  and  to  a  very  serious  amount  as 
regards  the  value  of  the  property.    It  is  not  necessary  to  resort  to 
VOL.  11.  13  [  193  ] 


•  250  CASES   IN   CHANGERT. 

the  evidence  as  to  what  meaning  is  attached  in  Bradford  to  the 
expression  "  well  supplied  with  water ; "  it  is  sufficient  to  advert 
to  the  clearly  established  fact  that  all,  or  nearly  all,  the  manu- 
factories in  Bradford  are  supplied  with  water  from  sources  on  the 
premises,  without  recourse  to  the  water-works ;  and  that  being  so, 
the  purchaser  would  necessarily  understand  by  the  expression  that 
the  property  was  well  supplied  in  that  way.  The  Vice-Chancellor 
thought  that  it  was  the  purchaser's  business  to  inquire  how  the 
premises  were  supplied  with  water ;  and,  moreover,  that  the  pur- 
chaser, who  lived  close  by,  must  be  presumed  to  have  known  the 
real  state  of  the  case.  Dyer  v.  Hargrave  (a)  answers  both  these 
points ;  and  in  Price  v.  Macaulay  (6)  it  was  held,  that  a  vendor 
who  makes  a  misrepresentation,  and  defends  himself  on  the  ground 
that  the  purchaser  was  not  misled,  is  bound  to  show  clearly  that 
the  purchaser  did  know  the  real  state  of  things.  Martin  v.  Cotr 
ter  ((;)  proceeds  on  a  similar  principle,  and  shows  that  a  vendor  is 
not  at  liberty  to  make  a  misrepresentation  and  say  that  the  pur^ 
chaser  might  have  found  out  the  truth  by  inquiry.  We  could  not 
move  to  be  discharged  from  our  purchase,  as  we  should  have  been 
met  by  the  11th  condition,  but  the  purchaser  would  rather  not 
take  the  property  at  all.  He  is,  however,  willing  either  to  be  dis- 
charged from  his  purchase  or  to  complete  it  with  compensation. 

*  251  *  Mr,  Elm%ley  and  Mr,  Pembertofij  for  the  plaintiff;  Mr. 
Malins  and  Mr,  G.  L,  Hussell^  for  defendants.  —  We  con- 
tend that  it  appears  from  the  evidence  that  the  purchaser  knew 
the  fact  that  the  premises  were  supplied  with  water  only  from  the 
water-works.  If  so,  he  clearly  has  no  case,  for  he  was  not  misled. 
But  if  the  Court  should  be  of  opinion  that  he  is  not  proved  to  have 
known  the  real  state  of  things,  we  say  tliat  he  must  fail  on  another 
ground,  —  that  this  was  not  a  misrepresentation,  but  a  vague 
representation  of  such  «  character  as  to  put  a  purchaser  on  inquiry. 
There  is  no  statement  in  the  particulars  that  the  property  is  sup- 
plied with  water  by  a  well.  Suppose  a  house  in  London  were 
advertised  for  sale  in  these  terms,  would  any  one  understand  them 
to  mean  that  there  was  a  well  ?  In  I>yer  v.  Hargrave  it  is  admitted 
that  if  there  is  only  a  vague  expression  as  to  a  patent  matter,  the 

(a)  10  Ves.  605.  (c)  3  Jo.  &  Lat.  496. 

(6)  2  De  G,,  M.  &  G.  889. 
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purchaser  cannot  allege  it  as  a  misrepresentation.  Scott  v.  Hdn- 
*<w,  (a)  Trower  v.  Newcomer  (6)  Fenton  v.  Browne^  (ji)  all  lay 
down  the  same  rule.  In  Price  v.  Macavlay  there  was  a  distinct 
definite  misrepresentation.  Here  vague  words  about  water  sup- 
ply were  used  as  to  property  situate  in  a  neighbourhood  where 
two  modes  of  supplying  water  were  common,  and  the  purchaser 
was  put  upon  inquiry  which  mode  was  intended. 

Mr.  Bacon,  in  reply. 
Judgment  reserved. 

July  9. 

The  Lord  Justice  Knight  Bruce.  —  It  appears  to  me  that  the 
particulars  of  sale  in  this  case  must,  by  the  paragraph  con- 
taining the  words  "  well  *  supplied  with  water,"  be  taken  *  252 
to  have  substantially  and  in  effect  represented  the  property 
in  question  as  supplied  with  water  by  a  spring  rising  in  it,  or  by 
a  running  stream  passing  through  or  into  it,  and  so  supplied  as  a 
matter  of  right  belonging  or  incident  to  the  property,  without  rent 
or  payment  of  any  kind  for  the  water  or  its  use ;  and  that  every 
stranger  reading  them  was,  if  not  bound  to  understand,  at  least 
justified  in  understanding  them  thus.  But  such  a  state  of  things 
does  not,  nor  did  at  the  time  when  the  particulars  were  printed, 
or  at  the  time  of  the  sale,  exist.  The  only  supply  of  water  to  or 
in  or  upon  the  property  is  and  then  was  obtained  from  the  Corpo- 
ration of  Bradford  by  means  of  pipes,  through  which,  for  an  annual 
pecuniary  consideration  amounting  to  not  less  than  20Z.,  and 
therefore  substantial,  that  corporation  causes  water  to  be  trans- 
mitted from  a  reservoir  or  stream,  over  which  those  interested  in 
the  property  sold  seem  to'  have  no  power,  but  which  seems  to  be 
in  the  ownership,  or  wholly  or  to  a  great  extent  under  the  control, 
of  the  corporation,  a  body  that  seems  to  supply  other  property  in 
Bradford  with  water  in  the  same  way ;  very  much  in  the  manner, 
I  suppose,  in  which  the  New  River  Company  supplies  water  to 
many  parts  of  the  town  in  which  we  are. 

The  particulars  of  sale  therefore,  in  the  representation  which 
tliey  contained  as  to  the  supply  of  water,  were  materially  inao- 

(a)  1  Sim.  13 ;  1  R.  &  Myl.  128.  (c)  14  Ves.  144. 

(6)  8  Meriv.  704. 
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curate,  were  importantly  otherwise  than  true,  as  the  matter 
appears  to  me,  though  I  do  not  impute  fraudulent  or  dishonest 
intention  to  any  one.  The  purchaser  says  that  he  is  consequently 
entitled,  either  to  be  released  from  his  bargain,  or  to  have  com- 
pensation for  the  misrepresentation  and  on  account  of  the  corpo- 
ration payment ;  and  in  this  claim  I  think  him  well  founded  and 
right,  unless  he  has  waived  it,  or  had,  when  he  became  a  bidder 
or  contractor,  knowledge   or   notice  that  the  particulars 

*  253    *  were  in  this  respect  untrue  or  inaccurate.     Waiver  being 

out  of  the  case,  it  has  been  endeavoured  to  prove  knowledge 
or  notice  against  him.  I  think,  however,  that  the  attempt  has 
failed,  completely  failed,  and  that  he  is  entitled  to  assert  that  he 
was  deceived  by  the  particulars  so  far  as  the  water  supply  is  con- 
cerned. He  offers  to  the  vendors  the  option  of  relieving  him 
from  the  contract  or  giving  him  compensation.  If  they  do  not 
elect,  I  think  that  he  ought  to  be  discharged  from  the  contract. 
But  in  either  case  I  conceive  that  he  should  have  his  costs  incurred 
by  aflBdavits  and  otherwise  in  the  Chambers  and  Court  of  the 
Vice-Chancellor,  as  well  as  here,  to  the  present  time,  though  pos- 
sibly he  may  if  the  case  shall  take  the  turn  of  compensation  be 
awarded  less  than  he  has  claimed,  —  a  point  as  to  which  I  have  no 
opinion,  —  for  his  opponents  have  throughout  endeavoured  to  hold 
him  to  his  bargain,  and  have  wholly  resisted  his  demand  for  com- 
pensation, insisting  that  he  was  entitled  to  none.  I  consider  them 
wrong  throughout.  The  number  of  affidavits  seems  extraordi- 
narily great  on  both  sides  in  such  a  dispute,  and  I  have  doubted 
whether  the  attention  of  the  taxing-master  should  not  be  called  to 
this.  There  seems,  however,  reason  to  think  it  probable  that  the 
purchaser  is  scarcely  or  not  at  all  to  blame  for  it. 

The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that  the 
purchaser  in  this  case  must  be  discharged  from  the  purchase  or  be 
allowed  compensation.  The  property  purchased  by  him  is  described 
in  the  particulars  as  well  supplied  with  water.  If  the  question  had 
been  whether  the  supply  of  water  was  adequate  or  inadequate,  the 
case  would  probably  have  fallen  within  the  authorities  referred  to 
in  opposition  to  the  purchaser's  claim.  It  would  have  been  a 
question  of  opinion,  not  of  fact,  and  the  purchaser  would 

*  254    have  been  *  put  upon  inquiry.     But  there  is  no  such  ques- 

tion in  this  case.    The  description  in  the  particulars  is  a 
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representation  of  a  fact,  and  the  true  question  is,  whether  it  was  a 
fair  representation  of  the  fact.  I  am  of  opinion  that  it  was  not, — 
that  it  was  calculated  to  lead  the  purchaser  to  believe,  as  I  am 
satisfied  upon  the  evidence  that  he  did  believe,  that  there  was  a 
supply  of  water  upon  the  property  itself ;  not  that  the  water  was 
to  be  obtained  only  by  the  payment  of  a  water  rate.  If  all  the 
property  in  Bradford  had  been  supplied  with  wat«r  only  by  means 
of  the  corporation  or  other  water-works  the  case  might  have  been, 
and,  as  I  think,  would  have  been,  different;  for  the  purchaser 
might  then  have  been  taken  to  have  known  that  the  expression 
"  well  supplied  with  water  "  meant  well  supplied  with  water  upon 
payment  of  water  rates:  but  the  evidence  abundantly  shows  that 
other  properties,  even  at  a  higher  level  than  the  purchased  prop- 
erty, have  supplies  of  water  upon  the  properties  themselves,  and 
the  purchaser  in  this  case  may  therefore  well  have  supposed  that 
this  property  had  tlie  like  supply.  The  argument  put  forward 
upon  this  part  of  the  case  as  to  the  difference  between  the  supply 
of  water  to  manufactories  and  to  warehouses  is  much  too  refined 
to  form  the  ground  of  imputing  knowledge  to  the  purchaser.  Lord 
Eldon's  observation  in  Stewart  v.  Alliston^  (a)  "  I  should  have 
great  difficulty  in  decreeing  a  specific  performance  where  the 
description  is  at  the  least  of  so  ambiguous  a  nature  that  it  cannot 
with  certainty  be  known  what  it  was  that  the  purchaser  imagined 
himself  to  be  contracting  for,"  seems  to  me  to  be  decisive  of  this 
case. 
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I860.    July  14,  18.    Before  the  Lord  Chancelior  Lord  Campbell. 

A  testator  bequeathed  500Z.  to  J.,  his  eldest  son,  with  a  proviso  that,  if  the  leg- 
atee should  neglect  to  convey,  within  six  months  afler  request,  his  interest  in 
the  B.  estate  to  £.,  another  of  the  testator^s  sons,  the  conditional  gifl  was  to 
become  thenceforth  whollv  void.  The  testator,  after  the  execution  of  his 
will,  purchased  all  the  legatee^s  interest  in  the  B.  estate  for  SOOl. :  Held,  that 
the  legatee  was  entitled  to  the  5002.,  discharged  of  the  condition.* 

(a)  1  Meriv.  83. 

>  See  2  Jarman  Wills  (3d  £ng.  ed.),  10. 
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This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
ovenniling  a  demurrer. 

The  plaintiflF,  John  Walker,  by  his  bill,  claimed  to  be  entitled 
absolutely  to  a  legacy  of  500Z.  under  the  will  of  his  father,  John 
Walker  the  elder,  dated  in  April,  1855,  which  contained  the  fol- 
lowing disposition :  — 

"  First,  I  give  and  bequeath  (subject  to  the  proviso  or  condition 
next  hereinafter  contained)  to  my  son,  John  Walker,  his  heirs 
and  assigns,  the  sum  of  500Z.  absolutely :  provided,  nevertheless, 
and  it  is  my  mind  and  will,  and  I  do  hereby  expressly  declare  and 
direct,  that  if  my  said  son  John,  or  his  heirs  or  assigns,  upon 
request,. shall  or  do  refuse  or  neglect  to  execute  and  deliver,  within 
six  calendar  months  after  such  request,  a  good,  valid,  and  effectual 
conveyance  and  assurance  unto  and  to  the  use  of  my  son  Edward 
Walker,  and  his  heirs  and  assigns,  of  the  share,  estate,  and  interest 
of  or  belonging  to  him  the  said  John  Walker,  of  and  in  the  Brook 
End  estate,  with  its  appurtenances,  and  of  which  I  now  stand 
seised  or  possessed  as  tenant  for  life,  and  that  free  and  clear  and 
absolutely  discharged  of  and  from  all  incumbrances,  charges,  claims, 
and  demands  whatsoever,  then  and  in  such  case  the  said  sum 
of  5002.  or  any  part  thereof  shall  not  be  paid  or  payable,  and  the 
said  conditional  gifb  and  bequest  shall  in  such  event  be  and  become 
from  thenceforth  wholly  null  and  void  to  all  intents  and  purposes 
whatsoever." 

The  testator's  residuary  real  and  personal  estate  was  given  upon 
trusts  for  sale. 
*  256        *  At  the  date  of  the  will  the  Brook  End  estate  stood 
limited  to  the  use  of  the  testator  for  life,  with  remainder  to 
the  use  of  his  children  as  tenants  in  common  in  fee. 

The  testator  died  in  1858,  having  in'  1856  purchased  of  the 
plaintiff  his  interest  in  the  Brook  End  estate  for  SOOZ. 

Mr.  Willcock  and  Mr.  37.  H.  Terrell^  in  support  of  the  appeal.  — 
The  question  raised  upon  this  demurrer  is  whether  the  plaintiff, 
under  the  circumstances  stated  in  the  bill,  is  entitled  to  receive 
the  500Z.  given  to  him  in  the  testator's  will,  or  whether,  by  reason 
of  the  condition  attached  to  the  legacy  having  become  impossible, 
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the  disposition  has  become  void.  The  Vice-Chancellor  was  of 
opinion  that,  as  the  condition  had  become  impQssible  of  perform- 
ance through  the  act  of  the  testator  himself,  the  legacy  had  become 
simple  and  unconditional.  But  the  paramount  object  of  the  testa- 
tor to  be  inferred  from  the  language  of  the  will  was,  not  a  gift  of 
500/.  to  his  son  John,  but  a  gift  of  John's  interest  in  the  Brook 
End  estate  to  the  testator's  son  Edward.  It  is  a  proposal  to  John 
to  sell  his  share  in  the  Brook  End  estate  for  500^,  payable  out  of 
the  testator's  estate.  The  intention  was  not  to  give  an  uncon- 
ditional  legacy,  but  that  John  should  be  put  to  his  election.  Here 
there  is  no  payment  to  be  made  of  the  legacy  till  the  condition 
shall  be  performed.  The  condition  is  a  condition  precedent,  and 
assuming  for  the  sake  of  the  argument  that  it  has  become  impos- 
sible of  performance,  the  legacy  is  gone,  (a)  But  the  performance 
of  the  condition  cannot  be  regarded  as  impossible,  since  the 
testator  has  *  directed  his  real  estate  to  be  sold,  and  it  is  *  257 
still  open  to  the  plaintiff  to  purchase  the  share  in  the  Brook 
End  estate  to  which  he  was  formerly  entitled  in  remainder.  The 
gift,  of  the  legacy  to  John  was  coercendi  cauBdy  nan  benevolentid. 
Jjowther  v.  Cavendish,  (6) 

Mr.  a.  M.  Oiffard  and  Mr.  W.  W.  Karslake,  for  the  plaintiff. 
—  The  testator,  by  purchasing  the  interest  of  his  son  John  in  the 
property  to  be  conveyed,  and  thus  by  his  own  act  rendering  the 
performance  of  the  condition  impossible,  must  be  considered  as 
having  intended  to  dispense  with  the  condition  altogether.  Know- 
ing that  his  son  Edward  could  not  obtain  the  conveyance  from 
John,  and  that  John  had  not  the  estate  to  convey,  he  nevertheless 
leaves  in  his  will  this  bequest  of  500Z.  to  John.  Smith  v.  Cow- 
dery^  (0  ^^^^  v.  Burton^  (d)  Coventry  v.  HigginSj  (je)  Oraydon 
V.  SickSj  (^)  Peyton  v.  Bury.  (A) 

Mr.  Terrell  replied. 

(a)  Co.  Litt  206  b;  Swinburne  Wills,  voL  1,  p.  404;  Com.  Dig.  tit.  Condi- 
tion, D.  2. 

(6)  1  Ed.  99 ;  Amb.  856 ;  3  B.  P.  C.  Ed.  Toml.  186. 

(c)  2  Sim.  &  Stu.  368.  (g)  2  Atk.  18. 

(d)  1  Beav.  478.  (A)  2  P.  Wms.  626. 
(0    14  Sim.  30. 
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The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decision  of 
the  Yice-Chancenor  overraling  this  demurrer  must  be  affirmed, 
and  that  this  appeal  must  be  dismissed  with  costs. 


*258  •HpLDERNESS  v.  RANKIN. 

I860.    July  9,  10.    August  8.    Before  the  Lords  Justices. 

A  ship-builder  assigned  to  a  creditor  an  unfinished  ship,  and  agreed  to  complete 
it  at  his  own  expense,  the  value  of  the  finished  ship  to  be  set  off  against  an 
equal  amount  of  the  pre-existing  debt.  This  ship-builder^s  course  of  trade  was 
to  build  ships  on  his  own  account  and  sell  them  when  completed.  Before  he 
had  quite  completed  this  ship  he  became  bankrupt :  Held,  that  the  ship  did 
not  pass  to  his  assignees  as  being  within  his  order  and  disposition.^ 

The  creditor  having  filed  his  bill  to  establish  his  right  to  the  proceeds  of  the  ship 
(which  had  been  sold  without  prejudice  under  an  arrangement  between  him 
and  the  assignees),  the  assignees  by  their  answer  submitted,  that  the  assign- 
ment did  not  pass  the  property  in  the  ship,  and  that  if  it  did,  the  ship  passed 
to  them  as  being  within  the  order  and  disposition  of  the  bankrupt ;  that  the 
transaction  was  a  mortgage  and  not  a  sale,  and  that  it  was  not  entered  into 
for  its  ostensible  purpose ;  but  they  did  not  raise  the  point  that  the  assign- 
ment was  a  fraudulent  preference,  or  otherwise  objectionable  on  the  ground 
of  fraud :  Hddj  that  the  case  of  fraud  or  fraudulent  preference  was  not  open 
to  them ;  and,  per  the  Lord  Justice  Turnsr,  it  could  not  have  been  effecta- 
ally  raised  without  a  cross-bill ; '  and  as  the  assignees  had  had  ample  oppor- 
tunities of  investigating  the  case  in  time  to  raise  the  case  of  fraud  by  their 
answer,  leave  ought  not  now  to  be  given  to  file  a  cross-bill  for  the  purpose  of 
raising  it. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  the 
Master  of  the  Bolls  establishing  the  title  of  the  plaintiff  to  the 
proceeds  of  a  ship  called  the  Chinchas. 

The  plaintiff  Thomas  Hunter  Holderness  carried  on  business  at 
Liverpool  as  a  merchant  and  ship-owner,  in  partnership  with  a  Mr. 
Chilton.  His  brother  John  William  Holderness  carried  on  business 
as  a  merchant  and  ship-builder  at  Hull  in  England,  and  at  Richi- 

*  See  Andrews  v.  Durant,  1  Keman,  35;  Williams  o.  Jackman,  16  Gray, 
614;  Story  Sales  (4th  ed.),  §§234,316;  Chitty  Contr.  (lOth  Am.  ed.)  401, 
402. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1560,  and  note  (2). 
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bucto  ill  New  Brunswick.  His  course  of  business  was  to  build 
ships  on  his  own  account,  and  sell  them  when  completed,  and 
evidence  was  adduced  to  show  that  in  the  whole  course  of  his  pre- 
vious business  he  had  only  built  one  ship  to  order.  There  were 
considerable  business  transactions  between  the  firm  of  Holderness 
&  Chilton  and  J.  W.  Holderness,  in  the  course  of  which  J.  W. 
Holderness  had  become  considerably  indebted  to  Holderness  & 
Chilton.. 

•  In  October,  1857,  J.  W.  Holderness  having  failed  to  make  *  259 
some  payments  which  he  had  agreed  to  make  in  reduction  of 
his  debt,  T.  H.  Holderness  pressed  him  for  payment  or  security. 
J.  W.  Holderness  at  that  time  was  about  building  three  ships  at 
Richibucto,  one  of  which,  the  Chinchas,  was  then  about  one-fourth 
finished,  another  not  so  much,  and  the  third  was  not  yet  laid  down. 
A  negotiation  then  commenced,  which  ended  in  the  execution  of 
the  indenture  of  the  16th  of  November,  which  is  stated  below. 
The  evidence  as  to  the  state  of  the  affairs  of  J.  W.  Holderness  at 
this  time  was  not  very  precise ;  it  was  clear  that  he  was  in  diffi- 
culties, but  it  did  not  appear  whether  he  was  insolvent,  nor  was  it 
shown  that  the  plaintiff  considered  him  to  be  so. 

On  the  16th  of  November,  1857,  an  indenture  was  executed, 
made  between  J.  W.  Holderness  of  the  one  part  and  T.  H.  Hold- 
erness of  the  other  part,  by  which,  after  reciting  that  J.  W. 
Holderness  owed  T.  H.  Holderness  about  30,000/.,  together  with 
Interest  thereon,  and  having  failed  to  make  certain  payments 
agreed  upon  to  be  made  by  the  said  J.  W.  Holderness  to  the  said 
T.  H.  Holderness,  and  being  desirous  to  have  further  time  allowed 
him,  the  said  J.  W.  Holderness  in  the  then  present  year  had 
agreed  in  manner  thereinafter  mentioned  ;  and  that  J.  W.  Holder- 
ness was  then  building  and  intended  to  build,  at  his  ship-yard  and 
adjacent  ship-yard  at  Kingston  (Richibucto)  *in  North  America, 
three  sailing  vessels,  that  was  to  say,  one  of  the  burden  of  one 
thousand  and  seven  hundred  tons,  and  another  of  the  burden  of 
one  thousand  and  three  hundred  tons,  and  another  of  the  burden 
of  six  hundred  tons  or  thereabouts,  and  which  three  vessels  were 
then  in  progress  and  building,  or  intended  so  to  be ;  and  that  T. 
H.  Holderness  was  desirous  of  purchasing  the  vessels  from  J.  W. 
Holderness,  to  which  J.  W.  Holderness  had  consented 
*and  agreed  on  the  terms  and  conditions  thereinafter  *260 
mentioned,  it  was  agreed  by  and  between  the  parties  that 
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the  ships  should  be  purchased,  and  were  thereby  purchased  at  the 
following  rates,  that  was  to  say,  the  first  ship  at  the  rate  of  6/.  per 
ton,  and  the  other  two  at  the  rate  of  7/.  10«.  per  ton,  builder's 
measurement,  to  be  completed,  fitted,  and  found  as  was  usual  on 
the  finishing  and  completing  of  new  ships,  and  to  be  delivered  to 
T.  H.  Holderness  in  one  of  the  docks  in  Liverpool,  without  damage 
or  expense ;  and  that  the  said  first-named  ship,  of  the  tonnage  of 
1700  tons,  should  be  launched,  completed,  and  despatched  to 
Britain  with  a  full  cargo,  on  or  before  the  Ist  of  July,  1858,  the 
second  ship  of  1300  tons  on  or  before  the  1st  of  August,  1858, 
and  the  third  ship  of  600  tons  on  or  before  the  Ist  of  September, 
1858.  It  was  then  recited  that  J.  W.  Holderness  covenanted  with 
T.  H.  Holderness  that  l^^i  J«  W.  Holderness,  would  load  at  Richi- 
bucto  the  said  three  vessels  with  spruce  and  pine  deals  at  the  rate 
therein  mentioned,  and  load  and  convey  them  by  the  three  vessels 
at  the  freight  of  4Z.  per  Petersburg  standard  hundred,  and  that 
the  amount  of  the  said  cargoes,  as  well  as  the  said  vessels,  should 
be  a  set-off  against  the  sum  due  to  T.  H.  Holderness,  or  any 
further  advances  which  might  be  made  by  the  said  T.  H.  Holder- 
ness under,  the  firm  of  Holderness  &  Chilton.  And  by  a  second 
operative  part  it  was  witnessed  to  the  eifect  that  J.  W.  Holderness, 
in  order  to  secure  T.  H.  Holderness  in  the  payment  of  the  said 
sum  due  and  further  advances,  granted,  bargained,  and  sold, 
assigned,  and  set  over  to  T.  H.  Holderness,  his  executors,  adminis- 
trators, and  assigns,  the  hulls  of  the  said  three  ships  then  building, 
or  thereafter  to  be  built,  in  the  ship-yard  of  the  said  J.  W.  Hold- 
erness, at  Kingston  aforesaid,  together  with  the  masts,  spars, 

riggings,  ropes,  sails,  iron,  ironwork,  blocks,  chains,  and  all 
*  261    other  materials  prepared  or  intended  to  *  be  used  in  the 

construction,  finishing,  completing,  rigging,  and  equipping 
the  three  vessels  fbr  sea,  of  whatsoever  description  the  same 
might  be,  and  wheresoever  situate ;  and  also  three  to  four  million 
superficial  feet  of  pine  and  spruce  deals,  then  partly  lying  on  the 
steam  mill  wharf  of  J.  W.  Holderness,  at  Kingston  aforesaid; 
and  also  the  logs  of  timber  to  be  manufactured  into  deals  at  the 
expense  of  J.  W.  Holderness,  his  ^executors,  administrators,  or 
assigns,  to  have  and  to  hold  the  said  three  ships  or  vessels,  the 
said  deals,  logs,  and  all  other  the  above-bargained  premises,  unto 
T.  H.  Holderness,  his  executors,  administrators,  and  assigns,  as 
his  goods  and  chattels,  from  thenceforth  for  ever.  And  J.  W. 
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Holderness  agreed  with  T.  H.  Holderness  that  he,  J.  W.  Holder- 
ness,  his  executors  and  administrators,  would  proceed  with  all 
despatch,  and  with  the  materials  above  mentioned,  and  such  other 
as  might  be  necessary,  and  with  his  workmen  and  at  his  expense, 
build,  launch,  equip,  and  fully  complete  the  three  vessels  for  sea ; 
and  that  the  three  ships  should  be  launched,  completed,  loaded,  and 
despatched  to  sea  on  or  before  the  1st  day  of  September  then 
next,  or  as  soon  after  as  possible,  and  be  delivered  to  T.  H.  Hold- 
erness in  Liverpool.  And  J.  W.  Holderness  further  agreed  that 
he  would  from  time  to  time  execute  to  T.  H.  Holderness  such 
further  agreements  or  writings  as  should  be  required  by  T.  H. 
Holderness,  or  his  agents  or  attorneys,  for  the  purpose  of  more 
perfectly  securing  the  vessels  to  him  as  collateral  security  for  the 
payment  of  the  advances  so  made,  and  would  on  launching  each 
of  the  ships  sign  all  such  documents  as  might  be  necessary  to 
have  it  registered  in  the  name  of  T.  H.  Holderness  or  his  nominee, 
or  if  required  to  be  registered  in  the  name  of  J.  W.  Holderness, 
that  then  he  would  execute  a  power  of  sale  to  T.  H.  Holderness 
for  each  of  the  ships,  containing  a  nominal  sum  as  the  lowest 
rate  at  which  such  ship  was  to  be  sold.  And  J.  W.  •  Hold-  *  262 
erness  further  agreed  with  T.  H.  Holderness  that  on  each 
of  the  vessels  being  launched  and  ready  for  loading  he  would  put 
on  board  each  of  them  a  cargo  of  deals,  to  be  provided  by  him, 
the  first  of  which  should  be  the  deals  above  mentioned,  the  whole 
of  which  cargoes  should  be  shipped  for  and  be  consigned  to  T.  H. 
Holderness  towards  payment  of  the  said  sum  of  30,000Z.,  and  other 
advances  which  might  thereafter  be  made  ;  and  it  was  also  agreed 
that  T.  H.  Holderness  should  be  at  liberty  to  insure  the  vessels 
while  on  the  stocks  against  fire  and  against  risk  in  launching, 
and  to  insure  each  ship  and  cargo  for  the  voyage  to  Britain,  at  the 
costs  and  charges  of  J.  W.  Holderness. 

J.  W.  Holderness  was  resident  at  this  time  in  England,  his 
business  at  Richibucto  being  managed  by  his  agent  Mr.  George 
Macleod.  Directions  were  sent  out  to  Mr.  Macleod  to  proceed 
with  the  ships,  but  the  fact  of  the  assignment  was  not  communi- 
cated to  him,  nor,  so  far  as  it  appeared,  to  any  one  ;  and  evidence 
was  adduced  to  show  that  William  Macleod,  a  relation  of  Oeorge 
Macleod,  advanced  money  to  George  Macleod  for  the  purpose  of 
completing  the  ships,  in  the  belief  that  they  remained  the  property 
of  the  bankrupt. 
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prepared  fully  to  meet  this  question,  which  is  not  on  the  plead- 
ings ;  but  even  taking  the  evidence  as  it  stands,  there  is  no  case 
of  unfairness  proved.  It  is  in  evidence  that  in  November,  1857, 
the  plaintiff  believed  the  bankrupt  perfectly  solvent,  and  only  took 
this  security  in  consequence  of  the  urgency  of  his  partner ;  but 
even  if  he  had  suspected  the  approach  of  bankruptcy,  the  security 
would  have  been  good,  having  been  given  solely  in  consequence 
of  the  pressure  by  the  creditor.  Johnson  v.  Feaemei/er,  (a)  Then, 
as  regards  the  doctrine  of  reputed  ownership,  we  say  that,  hav- 
ing regard  to  the  t^rms  and  nature  of  the  contract,  the  leaving 
the  ship  in  the  hands  of  the  builder  until  its  completion  is  not 
within  the  rule.  Clark  v.  Spence^  (6)  Midler  v.  Moss,  (c)  No 
false  credit  could  be  obtained  in  such  a  case,  as  it  is  the  notorious 
practice  of  trade  for  makers  to  retain  goods  in  their  hands  for  the 
purpose  of  completion  after  they  have  ceased  to  be  their  property ; 
and  it  is  clearly  the  general  course  for  ship-builders  to  build  ships 
to  order,  and  not  on  their  own  account,  so  that  the  possession  of 
an  unfinished  ship  by  a  builder  raises  no  impression  that  it  belongs 

to  him.  Hamilton  v.  Belly  (d)  Smith's  Merc.  Law,  («)  Car- 
*  266   ruthers  v.  Payne^  (^)  Dixon  v.  *  Yates,  (Ji)     The  evidence, 

moreover,  shows  that  if  there  ever  was  an  apparent  owner- 
ship in  the  bankrupt  after  November,  1857,  it  was  determined 
before  the  bankraptcy. 

Mr.  Hoare  appeared  for  Rankin,  who  took  no  part  in  the  dis- 
cussion. 

Mr.  Selwifn,  Mr.  Uddis,  and  Mr,  Mellish^  for  the  appellants.  — 
The  two  questions  of  fraud  and  reputed  ownership  run  into  each 
other.  The  business  carried  on  by  this  bankrupt  was  not  the 
repairing  of  ships  nor  the  building  ships  to  order,  but  the  building 
of  ships  on  his  own  account  and  selling  them  in  this  country. 
This  was  his  uniform  practice  with  only  one  exception.  He 
bought  some  of  the  materials  here  and  was  accustomed  to  send 
out  navigators  to  bring  the  ships  to  this  country.  The  arrange- 
ment of  1857  was  not  a  sale,  it  was  in  part  in  the  nature  of  a 

(a)  3  De  0.  &  J.  13.  (c)  Pages  697,  700  (6th  ed.). 

(&)  4  Ad.  &  £1.  448,  468.  {g)  5  Bing.  270. 

(c)   1  M.  &  Sel.  335.  (/<)  5  B.  &  Ad.  313. 

((/)  lOExch.  645. 
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mortgage  to  secure  the  plaintiff 's  balance,  for  it  was  originally 
agreed  that  the  bankrupt  should  have  the  benefit  of  a  sale  at  an 
advanced  price,  and  the  deed  itself  shows  that  the  transaction  was 
one  of  security  only.     One  of  the  ships  was  being  built  by  another 
person  for  the  bankrupt,  but  no  mention  was  made  to  that  person 
of  the  alleged  change  of  ownership.     The  case  comes  within  both 
the  language  and  spirit  of  the  enactment  as  to  order  and  disposi- 
tion.    William  Macleod  was  induced  to  advance   money  on  the 
assumption  that  the  ships  belonged  to  the  bankrupt.     Brown  was 
sent  out  in  reality  to  act  as  agent  to  the  bankrupt,  not  of  the 
plaintiff,  and  he  continued  to  act  throughout  in  the  same  capacity 
and  was  only  nominally  employed  on  behalf  of  the  plaintiff, 
so  there  was  no  change  of  possession.     As  *  regards  the   *  267 
necessity  for  a  cross-bill,  every  thing  was  left  by  agreement 
to  be  decided  in  equity,  and  the  property  being  thus  left  in  mediOy 
the  same  strictness  of  pleading  is  not  necessary  as  in  cases  where 
it  is  necessary  to  take  a  legal,  interest  from  the  opposing  party. 
The  answer  sufficiently  raises  the  question  of  fraud,  and  states 
the  facts  on  which  the  case  of  fraud  is  founded.     But  apart  from 
fraud,  the  assignees  must  succeed  on  the  ground  of  reputed  ownership. 
Hamilton  v.  Belly  (a)  Lingard  v.  Messitery  (6)  Knowles  v.  Hovb- 
fally  (c)  Ex  parte  Batten^  (d)  Fre%hney  v.  Carricky  (g)  HornBby  v. 
Miller,  (jg)     The  doctrine,  it  is  true,  does  not  apply  where  goods 
.  of  other  persons  are  in  the  possession  of  a  bankrupt  in  the  ordi- 
nary course  of  his  trade,  but  it  was  not  in  the  ordinary  course  of 
his  trade  to  have  other  men's  unfinished  ships  in  his  possession,  it 
being  a  distinct  trade  to  build  ships  in  the  colonies  and  sell  them 
here.     The  property  did  not  pass  to  the  plaintiff  as  purchaser  ;  if 
it  had  done  so,  an  amount  of  the  debt  equal  to  the  amount  of  the 
purchase-money  would  at  once  have  been  struck  out.     The  plain- 
tiff, in  fact,  took  the  ships  as  mortgagee  till  they  were  completed, 
and  where  personal  chattels  are  assigned  by  way  of  mortgage, 
the  doctrine  of  reputed  ownership  applies.     Brydon  v.  Wyley^  (Ji) 
Lingham  v.  Biggs,  (i)    To  avoid  the  effect  of  the  statute,  there 
must  be  an  actual  change  of  possession ;  notice  is  not  enough,  and 
here  there  was  no  notice.     Money  was  actually  obtained  by  the 

(a)  10  Exch.  645.  («)   1  H.  &  N.  663. 

(6)  1  B.  tfe  C.  308.  (J)  28  L.  J.,  Q.  B.  99. 

(c)  6  B.  &  Aid.  134.  (K)  1  Bos.  &  Pul.  83. 

\d)  3  D.  &  C.  328.  (i)    1  Bos.  &  Pul.  82. 
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bankrupt  on  the  faith  of  his  apparent  ownership.     Hx  parte  Bat- 
ten (a)  shows  that  the  fact  of  a  chattel  being  unfinished  does  not 
alter  the  case.     Clark  v.  Spence^  which  is  cited  against  us, 

*  268   went  on  the  ordinary  *  course  -of  trade  ;  Miller  v.  Mo%%  in 

some  degree  appears  to  support  the  doctrine  that  the  rule 
does  not  apply  where  possession  is  consistent  with  the  agreement, 
but  the  point  did  not  call  for  decision,  the  transfer  having  been 
notorious.  In  'Carruthera  v.  Payne  the  owner  had  demanded  the 
goods. 

Mr.  Roundell  Palmer ^  in  reply.  —  It  is  urged  against  us  that 
the  transaction  of  November,  1847,  took  place  in  contemplation 
of  bankruptcy,  that  there  was  a  studied  concealment  of  it,  and 
that  by  such  concealment  Macleod  was  induced  to  make  advances 
to  enable  the  bankrupt  to  complete  the  ship.  None  of  these 
points  are  in  issue.  The  first  point  is  not  supported  by  the  evi- 
dence, the  answer  does  not  set  up  any  case  of  studied  conceal- 
ment, and  there  is  no  evidence  that  the  plaintiff  had  any  notice 
that  William  Macleod  was  making  advances.  The  case  must  be 
decided  secundum  allegata  et  probata  ;  there  is  no  reason  for  show- 
ing indulgence  to  the  assignees,  who  must  have  had  full  means  of 
knowledge  before  their  answer  was  put  in,  and  the  arrangement 
for  having  the  case  decided  in  equity  cannot  obviate  the  necessity 
for  a  cross-bill.  Then  as  to  reputed  ownership,  the  property 
remained  with  the  bankrupt  for  a  special  purpose,  and  is  not 
within  the  rule.  Joy  v.  Campbell^  (6)  Dixon  v.  Yates,  (c)  The 
materials  were  sufficiently  appropriated :  Woods  v.  Russell^  (d) 
and  Reid  v.  Fairbanks^  (e)  shows  that  the  property  in  them 
passed  by  the  assignment.  As  regards  the  case  attempted  to  be 
made  that  the  plaintiff  was  a  mortgagee,  the  authorities  only  show 
that  a  mortgagee  is  in  no  better  position  than  a  vendee,  not  that 
he  is  in  any  worse  position.     As  to  the  character  of  the 

*  269   bankrupt's  *  business,  there  is  no  evidence  to  show  that  his 

was  not  the  ordinary  business  of  a  ship-builder,  and  any 
individual  peculiarities  in  his  mode  of  parrying  on  that  business 
are  immaterial.  To  support  the  defendants'  contention  on  this 
head  it  would  be  necessary  to  show  that  it  is  against  the  general 

(a)  3  D.  &  C.  32S.  (d)  5  B.  &  Aid.  942. 

(6)  1  Sch.  &  Lef.  328.  (c)   18  C.  B.  692. 

(c)  5B.  &Ad.  345. 
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course  of  a  shipbuilder's  business,  not  merely  against  the  course 
of  this  individual's  business,  to  haye  the  possession  of  unfinished 
ships  belonging  to  other  persons. 

Judgment  reserved. 

August  3. 

The  Lord  Justice  Enight  Bruce.  —  Assuming  the  agreement 
of  the  16th  of  November,  1857,  made  between  the  plaintiff  and  his 
brother  the  bankrupt  (who  was  so  adjudicated  subsequently  to 
April,  1858),  and  the  transactions  between  them  in  the  year  1857 
subsequent  to  that  agreement,  to  be  not  open  to  objection  upon 
the  ground  of  fraudulent  preference  or  of  any  fraud,  I  think  that 
the  plaintiff  has  shown  a  good  title  against  the  assignees  under  the 
bankruptcy  to  the  ship  in  dispute.  For  there  is  here,  as  I  conceive, 
no  case  of  order  and  disposition,  or  reputed  ownership,  established. 
It  may  have  been,  and  probably  was,  the  ordinary  course  of  the 
business  of  the  bankrupt  as  a  shipbuilder  in  New  Brunswick,  while 
he  carried  it  on,  to  build  ships  on  his  own  account  only,  and  not 
for  others.  It  may  be  that  before  this  transaction  ^^The  Con- 
queror "  was  the  only  ship  not  built  by  the  bankrupt  for  himself 
and  on  his  own  account.  It  may  be  that  Mr.  Brown  acted  with 
respect  to  the  vessel  in  dispute  as  the  agent  merely  of  the  bankrupt. 
Still  I  think  that  it  was  competent  to  the  plaintiff  to  purchase  from 
the  bankrupt  the  ship  Ghinchas  while  in  an  unfinished  state,  to 
contract  with  him  for  her  completion,  and  in  order  to  that 
*  completion  to  leave  her  as  she  was  left  in  his  shipyard,  *  270 
without  exposing  the  plaintiff  to  the  consequences  alleged  to 
result  from  the  bankruptcy.  Is  then  the  agreement  of  November, 
1857,  or  any  part  of  the  transactions  that  took  place  in  that  year, 
affected  by  the  law  against  fraudulent  preference  or  by  fraud  or 
unfairness  of  any  kind  ?  It  seems  to  me  that  on  the  pleadings  no 
such  question  is  open,  the  answer  of  the  defendants  the  assignees 
not  having,  as  I  read  or  understand  it,  raised  or  suggested  any 
such  point.    The  decree  appears  to  me  right. 

The  Lord  Justice  Turner.  —  This  case  was  remarkably  well 

argued  on  the  part  of  the  appellants.    The  argument  at  the  time 

did  not  satisfy  my  mind  that  there  was  any  error  in  the  decree, 

and  further  consideration  has  fully  satisfied  me  that  the  decree  is 
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right.  The  plaintiff  in  this  case  claims  under  an  assignment  of  a 
vessel,  which  was  in  part  built,  and  which  assignment  was  dated 
the  16th  of  November,  1857.  John  William  Holderness  was  a 
ship-builder  in  New  Brunswick.  He  was  in  the  habit  of  building 
ships  there,  and  sending  them  to  this  country  for  sale.  At  the 
date  of  the  assignment,  the  ship  Chinchas,  which  is  the  subject  of 
the  present  suit,  was  in  the  course  of  being  built,  and  appears  to 
have  been  about  one  quarter  finished.  Another  of  the  ships,  which 
was  afterwards  called  the  Flora  Maclvor,  was  building  for  J.  W. 
Holderness  in  an  adjoining  yard  belonging  to  a  person  of  the  name 
of  Sutherland,  and  she  was  not  so  far  advanced,  but  she  had  been 
laid  down.  The  other  ship  was  not  laid  down.  J.  W.  Holderness 
having  made  this  assignment  on  the  16th  of  November,  1857, 
afterwards  became  bankrupt  in  the  month  of  May,  1858,  and 
*  271  the  defendants,  the  present  appellants,  are  his  *  assignees. 
Disputes  arose  between  them  and  the  plaintiff  in  respect  of 
the  title  to  this  vessel,  and  to  the  freight  which  she  had  earned  in 
coming  from  New  Brunswick  to  Liverpool,  and  it  was  agreed 
between  the  parties  that  the  ship  should  be  sold,  and  the  proceeds 
received  and  the  freight  also  received  by  Mr.  Rankin,  who  is  one 
of  the  defendants  to  this  bill,  and  therefore  stands  simply  in  the 
position  of  a  stakeholder.  The  Master  of  the  Rolls  has  decreed 
in  favour  of  the  plaintiff,  and  the  defendants  the  assignees  have 
appealed  from  that  decree. 

The  points  which  were  raised  upon  the  appeal  were  these,  that 
there  was  fraud  in  the  assignment  of  the  16th  of  November,  1857 ; 
that  that  assignment  was  fraudulent  and  void  against  creditors ; 
and  that  whether  the  assignment  was  or  was  not  fraudulent  and 
void  against  creditors,  these  ships  remained  in  the  order  and  dis- 
position of  the  bankrupt,  and  therefore  passed  to  the  assignees. 

As  to  the  first  point,  fraud  in  the  assignment,  there  appear  to 
me  to  be  three  questions.  First,  whether  a  cross-bill  was  or  was 
not  necessary  to  raise  the  question  of  fraud  ?  Secondly,  whether 
the  fraud  is  or  is  not  put  in  issue  by  the  answer  ?  And,  thirdly, 
whether  the  fraud  has  been  established  ?  Upon  the  first  of  those 
three  points,  I  am  of  opinion  that  a  cross-bill  was  necessary  to  raise 
this  question.  The  proceeds  of  this  vessel,  the  moneys  in  the 
hands  of  Mr.  Rankin,  represent  the  ship.  It  was  not  the  purpose 
of  the  agreement  under  which  the  ship  was  sold,  at  all  to  disturb 
the  rights  of  the  parties ;  and  the  rights  of  those  parties,  therefore, 
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in  the  moneys  stand  exactly  as  they  would  have  stood  in  the  ship, 
if  the  ship  had  remained  unsold.     Now  it  is  not  disputed  that  the 
assignment  would  pass  the  legal  interest  in  the  ship,  and  so  long, 
therefore,  as  the  deed  stands,  the  plaintiff  has  a  title  to  the 
ship,  and  it  is  not  *  according  to  the  course  of  this  Court    *  272 
to  set  aside  a  deed  at  the  instance  of  a  defendant.    One 
ground  at  least  of  that  rule  is  this,  that  a  defendant  is  entitled  to 
the  benefit  of  his  answer,  and  that  no  decree  can  be  made  upon  the 
testimony  of  a  single  witness  against  the  answer.^    That  rule  I 
understand  still  to  remain,  though  the  alterations  in  practice  have 
rendered  it  less  applicable  than  it  formerly  was.     But  although 
there  is  here  no  cross-bill,  I  think  it  is  quite  necessary  to  consider 
whether  the  fraud  is  put  in  issue  by  the  answer  —  whether  the 
answer  does  or  does  not  set  up  that  this  deed  was  fraudulent  and 
void  by  reason  of  the  insolvency  of  J.  W.  Holderness  at  the  time, 
or  of  its  being  a  fraud  upon  creditors  ;  because  if  it  should  appear 
that  it  was  so,  and  the  answer  has  put  that  point  in  issue,  the  Court 
might  undoubtedly  at  this  time  give  leave  to  file  a  cross-bill.    I 
am  of  opinion,  however,  that  this  question  of  fraud  upon  the  credi- 
tors is  not  sufiiciently  put  in  issue  by  this  answer.    The  answer 
points  to  the  deed  being  executed  for  a  different  purpose  from  that 
which  was  expressed  upon  the  face  of  it,  and  the  case  is  summed 
up  in  paragraph  55  of  the  answer  in  these  terms :  "  We  submit 
under  the  circumstances  herein  appearing  that  the  plaintiff  is  not 
entitled  to  the  said  ship  Chinchas,  or  the  freight  or  earnings 
thereof,  and  that  such  ship  was  at  the  date  of  the  said  bankruptcy 
of  the  said  J.  W.  Holderness  part  of  the  property  of  the  said  firm  of 
Holderness  &  Macleod,  or  if  not,  such  property  was  at  such  date 
in  the  order  and  disposition  of  such  last-mentioned  firm,  with  the 
consent  of  the  true  owners  thereof"     But  upon  looking  through 
the  rest  of  the  answer,  I  find  no  allegation  of  any  fraud  contem- 
plated upon  the  creditors  of  the  bankrupt.     There  is  nothing  point- 
ing to  fraud  on  the  creditors  which  I  can  find  in  any  part  of  this 
answer.     Even,  however,  if  the  answer  had  raised  the  ques- 
tion of  fraud,  if  that  had  been  distinctly  alleged,  I  *  think    *  278 
that  this  would  not  have  been  a  case  for  giving  leave  to  file 
a  cross-bill  now,  for  the  assignees  had  full  means  of  alleging  the 
case.     They  had  examined  this  gentleman  under  the  bankruptcy. 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  843,  note  (7). 
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They  had  full  -means  of  setting  up  the  case  that  the  deed  was 
fraudulent  and  yoid  as  against  the  creditors  of  the  bankrupt,  and 
as  against  the  assignees  under  the  bankruptcy,  and  they  have  not 
distinctly  alleged  that  point.  On  the  third  point,  the  question 
whether  fraud  has  been  established,  I  am  certainly  by  no  means 
satisfied  that  any  such  case  could  be  proved,  even  if  leave  were 
given  to  file  a  cross-bill.  This  deed  of  assignment  bears,  date  in 
the  month  of  November,  1867.  The  bankruptcy  is  not  until  May, 
1858.  There  is  no  evidence  of  the  state  of  the  circumstances  of 
the  debtor  at  the  time  when  the  deed  was  executed.  That  he  was 
in  difficulties  at  that  time  there  is  no  doubt,  but  it  would  be  of  the 
most  dangerous  consequences  to  hold  that  a  trader  in  difficulties 
could  not  assign  part  of  his  property  as  a  security  for  his  debt. 
Tiiere  is  evidence  that  he  had  other  property,  which  was,  or  was 
believed  to  be,  considerable. 

The  question,  therefore,  in  my  view  of  it,  is  reduced  to  the  point 
of  order  and  disposition ;  and  I  agree  entirely  with  the  Master  of 
the  Rolls  on  that  point.  The  cases  seem  to  me  to  be  decisive 
upon  it.  The  case  is  the  case  of  an  unfinished  chattel  remaining 
in  the  hands  of  the  manufacturer.  Remaining  in  his  hands,  it  is 
there  for  the  purpose  of  being  finished ;  it  does  not  remain  in  his 
order  or  disposition  within  the  meaning  of  the  statute.  It  remains 
with  him,  not  to  be  ordered  or  disposed  of,  but  to  be  completed. 
It  was  said  that  the  mischief  would  be  the  same,  because  of  the 
false  credit  which  would  be  acquired  by  the  trader  by  reason  of 
the  chattel  remaining  in  his  possession.     But  the  world  has  no 

right  whatever  to  assume  that  every  ship  in  a  ship-builder's 
♦  274    ♦yard  is  his  own.    The  contrary  is  perfectly  notorious. 

Ship-builders  very  rarely  build  for  themselves ;  they  build 
for  others  under  orders  given  to  them.  It  was  attempted  to  dis- 
tinguish this  case  on  the  ground  of  the  particular  trade.  It  was 
said  that  there  was  a  particular  trade  between  New  Brunswick  and 
this  country,  under  which  persons  were  in  the  habit  of  building 
ships  in  New  Brunswick  for  themselves,  and  bringing  them  to  this 
country  for  the  purpose  of  sale,  and  that  that  was  the  particular 
habit  of  this  gentleman,  Mr.  J.  W.  Holderness :  that  that  was  the 
course  of  his  trade.  The  question,  as  I  apprehend,  depends  not  on 
the  trade  of  the  particular  individual,  but  on  the  general  course  of 
trade ;  and  there  is  no  evidence  whatever  to  show  any  such  gen- 
eral course  of  trade  as  would  afiect  this  case.  I  am  of  opinion, 
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therefore,  that  this  case  has  been  rightly  decided.  I  doubted  as  to 
the  costs.  Probably,  if  the  case  had  been  before  me  in  the  first 
instance,  I  should  not  have  thought  it  a  case  to  give  costs  against 
the  assignees ;  but  the  question  of  costs  being  one  which  peculiarly 
vests  in  the  discretion  of  the  Judge,  I  do  not  think  that  we  ought 
to  disturb  the  order  in  that  respect.  Exercising  our  own  dis- 
cretion, however,  I  think  there  should  be  no  costs  of  the  appeal. 
Dismiss  the  appeal  without  costs.  The  defendant  Mr.  Rankin  to 
be  allowed  his  costs. 


•  In  the  Matter  of  The  ELECTRIC  TELEGRAPH  COM-    ♦275 

PANY  OF  IRELAND, 

AND 

Li  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

BUNN'S  CASE. 

1860.    June  27,  28,  29,  30.    July  2.    August  4.    Before  the  Lords  Justicbs. 

6.,  a  shareholder  in  a  completely  registered  company,  being  in  prison,  two  of 
the  directors,  being  desirous  to  procure  his  discharge,  entered  into  an  agree- 
ment with  B.,  one  of  his  creditors,  by  which  B.  agreed  to  accept  1500  shares 
•in  part  payment  of  his  debt,  and  to  consent  to  G.^s  discharge ;  and  the  two 
directors  stated  that  they  were  authorized  by  G.  and  the  company  to  transfer 
the  shares,  declared  the  shares  to  be  transferable  by  delivery,  and  agreed 
that  if  it  should  appear  that  the  shares  could  not  be  legally  vested  in  B., 
without  his  executing  the  deed  of  settlement,  they  would  pay  him  15002. 
They  handed  over  to  him  scrip  certificates  for  1500  shares,  which  described 
the  company  as  only  provisionally  registered,  and  purported  to  be  transfer^ 
able  by  delivery.  The  directors  placed  B.  on  the  register  of  shareholders 
without  his  knowledge,  and  in  the  register  of  transfers  they  entered  the  shares 
as  transferred  to  him  by  G.,  but  it  was  not  shown  that  any  deed  of  transfer 
had  ever  been  executed,  and  he  never  executed  the  deed  of  settlement,  or 
any  deed  of  accession  to  it.  An  order  was  afterwards  made  for  winding  up 
the  company:  Held^  that,  inasmuch  as  the  shares  in  the  company  were  not 
transferable  by  delivery,  and  could  not  be  vested  in  B.  without  his  executing 
the  deed  of  settlement,  B.,  in  the  absence  of  conduct  estopping  him  from  dis- 
puting his  being  a  shareholder,  was  not  liable  to  be  placed  on  the  list  of  con- 
tributories.* 

>  See  King's  Case,  L.  R.  6  Ch.  Ap.  196. 
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This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls,  by 
which  Mr.  Bunn  was  put  upon  the  list  of  contributories  of  the  Elec- 
tric Telegraph  Company  of  Ireland  for  2060  shares,  and  ordered 
to  pay  the  costs  of  an  application  to  remove  his  name  from  the 
list. 

The  object  of  the  company  was,  the  laying  down  an  electric 
telegraph  between  Ireland  and  Scotland,  and  the  company  was 
provisionally  registered  in  the  month  of  January,  1862.  In  the 
month  of  July,  1862,  the  deed  of  settlement  of  the  company  was 
executed.  By  the  69th  clause  of  this  deed  the  directors  were 
authorised  to  approve  of  transfers  of  shares.   "  And  in  case  any  such 

transfer  shall  be  approved,  and  not  otherwise,  the  directors 
*  276    shall  forthwith  cause  a  notice  in  writing  to  be  sent  *  to  the 

transferee,  apprising  him  of  the  same,  and  requiring  him  to 
come  in  and  execute  this  present  deed,  or  some  deed  of  covenant 
referring  thereto  or  duplicate  thereof,  within  three  calendar  montlis 
from  the  date  of  such  notice."    The  81st  clause  was  as  follows :  — 

"That  immediately  upon  the  execution  of  these  presents,  or 
such  deed  of  covenant  referring  thereto,  or  duplicate  thereof  in 
manner  aforesaid,  the  person  executing  tlie  same,  being  a  peirson 
duly  entitled  by  original  subscription  or  by  transfer,  election, 
nomination  or  otherwise  in  the  manner  hereinbefore  mentioned, 
shall  be  forthwith  entered  on  the  register  of  proprietors,  and  duly 
returned  for  registration  under  the  provisions  of  the  statutes  in 
that  behalf  made  and  provided  and  now  in  force,  or  any  other 
statute  that  may  for  the  time  being  be  in  force  for  that  purpose, 
and  such  person  shall  thenceforth,  but  not  before,  assume  the 
liabilities  and  privileges  of  a  proprietor ;  and  if  such  person  be 
entitled  in  any  of  the  representative  capacities  aforesaid,  or  as  the 
nominee  of  any  party  so  entitled,  the  dividends  accruing  on  the 
share  or  shares  to  which  such  party  or  nominee  of  such  party 
shall  have  been  so  entitled  after  the  event  on  which  such  title 
shall  have  accrued,  and  before  the  execution  of  these  presents,  or 
such  deed  referring  thereto  or  duplicate  thereof,  shall  (unless  for- 
feited under  the  78th  clause  of  these  presents)  be  accumulated  for 
and  paid  to  the  person  so  executing  at  the  time  of  such  execution ; 
but  in  cases  of  direct  transfer,  the  former  holder  of  the  share  in 
respect  of  which  such  execution  is  to  be  made,  shall,  until  such 
execution  and  registration  as  aforesaid,  continue  subject  to  all  the 
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liabilities,  and  be  entitled  to  the  dividends  and  all  other  privileges 
of  a  proprietor." 

The  company  was  completely  registered  on  the  4th  of  December, 
1852. 

A  gentleman  of  the  name  of  William  Lawrence  Gilpin  was 
the  contractor  for  laying  down  the  wires  of  tliis  *  company,  *  277 
and  he  purchased  the  telegraphic  wires  which  were  neces- 
sary to  be  laid  down  from  another  company,  called  the  Gutta- 
percha Company,  in  which  Mr.  Bunn  was  the  junior  partner.  For 
those  purchases  Mr.  Gilpin  gave  bills  of  exchange,  which  were 
accepted  by  some  of  the-  directors  of  the  Electric  Telegraph  Com- 
pany, and  in  the  month  of  March,  1853,  those  bills  not  being  paid, 
Mr.  Gilpin  was  arrested  upon  them  and  thrown  into  prison.  He 
was  also  at  the  same  time  separately  indebted  to  Mr.  Bunn.  The 
directors  of  the  Electric  Telegraph  Company  were  very  anxious  to 
obtain  his  release,  and  negotiations  accordingly  took  place  for  the 
purpose  of  coming  to  a  settlement  of  the  claims  of  the  Gutta- 
percha Company,  and  of  Mr.  Bunn,  upon  the  Electric  Telegraph 
Company,  its  directors,  and  Mr.  Gilpin.  The  result  of  these  nego- 
tiations was,  that  upon  the  9th  of  April,  1853,  two  agreements 
were  entered  into,  each  of  which  was  signed  by  Mr.  Massey  and 
Mr.  Tweedie,  two  of  the  directors  of  the  Electric  Telegraph 
Company,  and  was  verbally  acceded  to  by  Mr.  Bunn. 

The  first  of  these  agreements  was  as  follows :  — 

"  To  the  Gutta-Percha  Company  of  Lambeth. 

"  Gentlemen,  —  In  consideration  of  your  agreeing  to  accept 
shares  in  the  Electric  Telegraph  Company  of  Ireland,  to  the 
amount  of  1500Z.,  in  IZ.  shares  of  that  company,  in  part  payment 
of  the  debt  claimed  by  you  for  wire,  and  in  consideration  of  your 
consenting  to  the  discharge  of  Mr.  W.  L.  Gilpin  from  custody, 
and  of  tlie  arrangement  this  day  made  between  us,  we  have  handed 
to  you  1500  shares  of  IL  each,  paid  up,  in  that  company,  to  be 
held  and  disposed  of  as  your  own  property,  and  which  shares  we 
are  authorized  by  Mr.  Gilpin  and  by  the  company  to  hand  and 
transfer  to  you,  and  which  1500  shares  we  declare  to  be  good  and 
valid  shares,  transferable  by  delivery,  and  entitling  the 
holder  to  rank  *  in  respect  thereof  as  a  shareholder  in  that    *  278 
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company;  and  we  also  agree  and  undertake  to  procure  the  due 
execution  of  such  transfer,  if  any,  as  may  be  necessary  to  give  you  a 
valid  title  to  such  shares ;  and  if  for  any  reason  it  should  appear 
that  such  shares  are  not  valid  or  cannot  be  legally  transferred  to 
and  vested  in  you  without  your  signing  the  deed  of  settlement  of 
the  company,  we  undertake  to  pay  you  the  full  sum  of  1500Z.  when 
required  ;  and  we  al^o  undertake,  for  the  considerations  aforesaid, 
to  deliver  to  you,  on  or  before  the  12th  day  of  April  inst.,  valid 
shares  (which  may  be  held  or  disposed  of  by  you  without  signing 
the  deed  of  settlement  of  the  company)  in  such  company  to  the 
amount  of  220/.,  or  to  pay  you  such  amount  of  220/.  on  that  day. 
Dated  this  9th  day  of  April,  1863. 

"  Yours,  Ac, 

"  Geo.  Massev. 

*'  j.  tweedib." 

The  other  agreement  was  as  follows :  — 

"  To  L.  St.  Lawrence  Bunn,  Esq. 

"  Sir,  —  In  consideration  of  your  agreeing  to  accept  shares  in 
the  Electric  Telegraph  Company  of  Ireland  to  the  amount  of  340/. 
in  shares  of  that  company,  in  part  payment  of  the  debt  due  to  you 
from  Mr.  William  Lawrence  Gilpin  and  George  Featherstone 
Griffin,  and  in  consideration  of  your  consent  to  the  discharge  of 
Mr.  William  Lawrence  Gilpin  from  custody,  and  of  the  arrange- 
ment this  day  made  between  us,  we  undertake,  for  the  considera- 
tions aforesaid  to  deliver  to  you  on  or  before  the  12th  day  of  April, 
valid  shares  (which  may  be  held  or  disposed  of  by  you  without 
signing  the  deed  of  settlement  of  the  company)  in  such  company, 
to  the  amount  of  the  said  sum  of  340/.,  in  1/.  paid-up  shares  in  that 

company,  or  to  pay  you  such  amount  of  340/.  on  that  day. 
*  279    And  we  also  hereby  declare  that  we  are  authorized  *  by  the 

said  Mr.  William  Lawrence  Gilpin  and  George  Featherstone 
Griffin,  and  by  the  Electric  Telegraph  Company  of  Ireland,  to 
hand  and  transfer  such  shares  to  you,  and  that  the  same  shall  be 
good  and  valid  shai'es,  transferable  by  delivery,  and  entitling  the 
holder  to  rank  in  respect  thereof  as  a  shareholder  in  the  said  com- 
pany ;  and  we  also  agree  and  undertake  to  procure  the  due  exe- 
cution of  such  transfer  as  may  be  necessary  to  give  you  a  valid 
title  to  such  shares,  and  if  for  any  reason  it  should  appear  that 
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such  shares  are  not  valid  or  cannot  be  legally  transferred  to  and 
vested  in  you  without  your  signing  the  deed  of  settlement  of  the 
company,  we  undertake  for  the  considerations  aforesaid  to  pay 
you  the  full  sum  of  840/.  when  required.  Dated  this  9th  day  of 
April,  1868.  ^ 

"  Yours,  Ac, 

"  j.  w.  twebdib, 
"  George  Massby." 

Evidence  was  adduced  that  the  Outta-Percha  Company,  when 
the  proposal  was  first  made  to  them  that  they  should  take  shares 
in  part  satisfaction  of  their  debt,  objected  to  assuming  the  liability 
of  shareholders,  and  only  acceded  to  the  arrangement  on  the  faith 
of  the  representations  that  the  shares  were  transferable  by  delivery. 

Upon  or  soon  after  the  day  of.  the  date  of  these  agreements, 
certificates  for  2060  shares  were  delivered  to  Messrs.  Linklater, 
who  were  the  solicitors  both  of  the  Gutta-Percha  Company  and  of 
Mr.  Bunn.    These  certificates  were  in  the  following  form :  — 

"  Electric  Telegraph  Company  of  Ireland. 
"Provisionally  registered.     Capital  40,000Z.,  in  40,000  shares  of 

12.  each. 
"  This  is  to  certify  that  the  bearer  hereof  is  the  proprietor 
of  shares,  Nos.        —        ,  in  the  capital  *  stock  of   *  280 

the  Electric  Telegraph  Company  of  Ireland,  subject  to  the 
regulations  of  the  said  company.    Dated  this  day  of  ." 

Each  of  these  certificates  was  signed  by  two  directors  and 
countersigned  by  the  secretary. 

« 

The  greater  part  of  these  certificates  having  been  delivered  on 
the  9th  of  April,  1858,  Mr.  Gilpin,  the  contractor,  on  the  12th  of 
April,  1853,  executed  the  deed  of  settlement  of  the  company  for 
2065  shares.  In  the  register  of  transfers  of  the  company  2065 
shares  were  entered  as  having  been  transferred  to  Mr.  Bunn  on 
the  9th  of  April,  1858,  from  the  names  of  Mr.  Gilpin,  the  con- 
tractor, of  Mr.  Grifiin,  one  of  the  directors,  and  of  another  Mr, 
Griffin,  the  secretary  of  the  company.  It  did  not  appear  in  evi- 
dence that  Mr.  Bunn  ever  had  any  thing  to  do  with  either  of  the 
Messrs.  Grifiin.  There  was  no  proof  of  any  communication  having 
been  ever  made  to  Mr.  Bunn  of  the  fact  of  these  transfers  having 
been  made  to  him.    It  was  not  proved  that  any  deeds  of  transfer 
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had  been  executed,  nor  was  there  any  evidence  to  show  when  the 
register  of  transfers  in  which  his  name  was  put  was  made  up,  the 
books  of  the  company  having  been  kept  very  irregularly  and 
being  in  the  utmost  confusion.  Mr.  Bunn's  name  was  also  put 
upon  the  register  of  shareholders  for  2045  shares,  —  a  number  not 
identical  either  with  the  number  appearing  in  the  agreements  of 
the  9th  of  April,  nor  with  the  number  mentioned  in  the  register 
of  transfers  as  having  been  transferred  to  him. 

On  the  4th  of  August,  1863,  an  Act  of  Parliament  passed  for 
incorporating  this  company,  the  8th  clause  of  which  was  in  part 
as  follows :  — 

"  Subject  to  the  provisions  of  this  Act,  the  said  deed  of  settle- 
ment shall  from  and  afler  the  passing  of  this  Act  be  wholly  void 
and  of  none  effect,  and  that  the  several  persons  who  shall 
*  281  have  *  executed  the  same  or  any  deed  accessory  thereto, 
and  their  heirs,  executors,  and  administrators  shall  imme- 
diately from  and  after  the  passing  of  this  Act,  stand  and  be  by 
virtue  thereof  released  and  discharged  from  any  future  obligation 
to  observe,  perform,  abide  by,  or  fulfil  or  conform  to  the  said  deed 
of  settlement,  or  the  covenants  or  agreements  therein  contained, 
or  any  or  either  of  them :  provided  always,  that  nothing  herein 
contained  shall  release  or  discharge  any  person  from  any  liability 
or  obligation  which  may  have  been  incurred  prior  to  the  date  of 
the  passing  of  this  Act,  but  such  liability  or  obligation,  and  every 
liability  or  obligation  in  respect  of  any  breach  of  the  provisions  of 
ihe  said  deed  of  settlement  which  may  have  been  com^litted  prior 
to  the  passing  of  this  Act,  shall  subsist  and  continue,  and  may  be 
enforced  accordingly  under  and  according  to  the  provisions  of  the 
said  deed." 

The  17th  section  of  the  Act  provided  as  follows :  — 

"  That  a  memorial  of  the  names  and  descriptions  of  the  several 
shareholders  of  the  company,  in  the  form  and  to  the  effect  for 
that  purpose  given  or  expressed  in  the  schedule  to  this  Act  annexed, 
shall  within  six  months  after  the  passing  of  this  Act  be  verified  by 
the  declaration  of  some  director,  secretary,  or  officer  for  the  time 
being  of  the  company,  made  before  a  Master  or  Master  Extraor- 
dinary in  Chancery,  and  when  so  verified,  enrolled  in  the  High 
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Court  of  Chancery  in  England,  and  that  the  like  memorial  of  the 
name  and  description  of  every  such  shareholder  for  the  time  being 
of  the  company,  in  such  form  as  aforesaid,  shall  in  the  month  of 
January,  1854,  and  in  the  month  of  January  in  every  succeeding 
year,  or  within  twenty-one  days  thereafter,  be  verified  by  such 
declaration  as  aforesaid  and  also  enrolled  in  the  said  High 
Court  of  Chancery.  And  when  any  person  shall  cease  *  to  *  282 
to  be  a  shareholder,  or  when  any  person  shall  become  a 
shareholder,  a  memorial  of  his  name  and  description,  verified  in 
manner  aforesaid,  shall  or  may  be  forthwith  enrolled  in  manner 
aforesaid  in  the  form  or  to  the  effect  expressed  in  the  said  schedule 
for  that  purpose ;  and  if  any  declaration  which  shall  be  so  made 
as  aforesaid  shall  be  false  or  untrue  in  any  material  particular, 
the  person  wilfully  making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanour ;  and  the  enrolment  of  every  such  memo^ 
rial  shall  be  sufficient  primd  facie  evidence  that  every  person 
named  in  such  memorial  was  at  the  date  thereof  such  shareholder 
as  in  such  memorial  mentioned,  or  had  ceased  to  be  such  share- 
holder as  in  such  memorial  mentioned." 

On  the  18th  of  August,  1858,  notwithstanding  the  above  provi- 
sions of  the  Act  making  the  deed  void  and  substituting  a  different 
registration  of  shareholders  for  the  registration  which  was  in  force 
before  the  passing  of  the  Act,  the  company  made  a  return  to  the 
registrar  of  joint-stock  companies,  and  in  that  return  included  Mr. 
Bunn's  name  as  one  of  the  shareholders  of  the  company ;  and  on 
the  1st  of  March,  1854,  a  memorial  was  also  made  under  the 
private  Act,  and  Mr.  Bunn  was  also  included  as  a  shareholder  in 
that  memorial.  Mr.  Bunn,  however,  deposed  positively  that  he 
was  not  aware  of  any  shares  having  been  transferred  to  him  or 
registered  in  his  name  until  after  the  date  of  the  order  for  wind- 
ing up  the  company,  and  this  was  not  disproved.  He  attended 
meetings  of  the  company,  but  accounted  for  this  on  the  ground  of 
the  pecuniary  interest  which  he  had.  The  scheme  having  proved 
a  failure,  no  dividends  ever  were  paid,  and  on  the  7th  of  May, 
1856,  an  order  was  made  for  winding  up  the  company.  On  the 
11th  of  June,  1860,  the  order  under  appeal  was  made  by  the  Mas- 
ter of  the  Rolls. 

•  Mr.  Boundell  Palmer  and  Mr.  H.  F.  Smith,  for  Mr.    •  283 
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Bunn.  —  We  contend  in  the  first  place  that  Mr.  Bunn  ought 
not  to  be  a  contributory  in  respect  of  any  of  the  shares,  on  the 
ground  that  they  were  illegally  registered  in  his  name  without  his 
authority  or  knowledge.  Our  second  point  is,  that  as  regards  the 
1720  shares,  the  contract  was  not  with  Mr.  Bunn  but  with  the 
Gutta-Percha  Company,  a  firm  consisting  of  six  members,  of 
whom  Bunn  was  the  junior  ;  so  that  if  the  contract  authorized  a 
registration  at  all,  it  authorized  a  registration  in  the  name  of  the 
six,  but  not  of  Mr.  Bunn  alone. 

On  the  first  point  we  say  it  is  clear  from  the  agreement  of  the 
9th  of  April,  1853,  that  the  shares  which  formed  the  subject- 
matter  of  it  were  to  be*  shares  transferable  by  delivery ;  this 
element  enters  into  the  description  of  the  shares  throughout.  Now 
the  agreements  must  be  looked  at  in  connection  with  the  Statute 
7  &  8  Vict.  c.  110,  under  which  the  company  was  formed.  By 
sect.  26  of  that  Act,  no  person  can  obtain  the  legal  status  of  a 
shareholder  till  he  has  executed  the  deed  of  settlement.  NeiUofCs 
Case  (a)  shows  that  under  this  section  there  cannot  be  any  trans- 
fer of  shares  by  an  allottee  who  has  not  executed  the  deed,  though 
it  is  otherwise  as  to  companies  requiring  the  authority  of  Par- 
liament. Young  v.  Smith,  (6)  The  54th  section  provides  that 
transfers  of  shares  shall  only  be  by  deed  duly  stamped ;  and  by 
the  51st  section  certificates  of  shares  in  a  prescribed  form  are  to 
be  given.  Nothing  like  them  had  been  given  here.  The  transac- 
tion was*  intended  to  give  an  inchoate  title  with  an  agreement  to 
complete  it,  which  agreement  might  be  enforced  or  not  at  the 
option  of  the  person  having  the  incomplete   title.     The 

*  284    mere  registration  of  *  shares  in  a  person's  name  without 

any  authority  does  not  make  him  liable.  Waterford^  Wex- 
ford^ ^c,  Railway  Company  v.  Pideoek,  ((?)  Angas^s  Case,  (d) 
If,  therefore,  there  had  been  a  transfer  by  deed  to  Mr.  Bunn, 
which  there  was  not,  he  still  would  not  have  been  liable  in  the 
absence  of  antecedent  authority  or  subsequent  ratification.  Then 
the  81st  clause  of  the  deed  of  settlement  makes  the  execution  of 
the  deed  necessary  to  constitute  a  proprietor,  and  the  44th  pro- 
hibits his  being  put  upon  the  register  till  he  has  executed  it. 
These  provisions  show  that  Mr.  Bunn  was  not  a  shareholder.  The 
Master  of  the  Rolls  treated  the  transaction  as  a  collusive  attempt 

(a)  3  De  G.,  M.  &  G.  656.  (c)  7  Ry.  Cm.  437 ;  8  Exch.  279. 

(6)  15  M.  &  W.  121.  Id)  1  De  G.  &  Sm.  560. 
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to  do  an  impossible  thing  —  to  get  the  benefit  of  the  shares  with- 
out any  of  their  burdens.  In  one  sense  no  doubt  this  is  impossi- 
ble :  it  cannot  be  done  by  any  contract  between  the  company  and 
the  holder;  but  there  is  nothing  to  prevent  its  being  done  as 
between  other  parties.  The  transaction  was  an  equitable  assign- 
ment of  shares  without  any  contract  express  or  implied,  that  the 
assignees  should  indemnify  the  assignor.  The  company  have  the 
assignor  to  look  to,  he  remains  liable  to  them  till  the  transaction  is 
complete,  7  &  8  Yict  c.  110,  §  13  ;  and  as  regards  them  the  con- 
tract is  res  inter  alios  acta.  At  the  time  when  the  contract  was 
entered  into,  Gilpin  was  not  in  a  position  to  transfer  his  shares, 
so  there  could  not  have  been  specific  performance  even  if  the  con- 
tract had  been  that  Mr.  Bunn  should  become  a  shareholder.  And 
if  it  had  been,  and  if  Gilpin  had  had  shares  which  could  be  so 
transferred,  the  company  could  not  have  enforced  the  contract. 
The  case  is  similar  in  principle  to  a  mortgage  by  deposit  of  a  lease 
where  the  mortgagee  does  not  become  liable  to  the  rent  and  cove- 
nants. Moore  v.  Oreg.  (a)  The  Master  of  the  Rolls 
*  drew  the  distinction  that  the  present  was  more  in  the  *  285 
nature  of  a  sale  than  of  a  mortgage,  but  that  furnishes  no 
sound  distinction.  Our  argument  on  this  point  is  supported  by 
Jackson  v.  Cocker,  (6)  Me  Wrysgan  Slate  Company,  (c)  WoodfalVs 
Case,  (rf)  Newry,  ^c,  Railway  Company  v.  Moss,  (e)  Fenwiek^s 
Case,  (^)  Straffon^h  Executors^  Case,  (A)  and  Ex  parte  Sail,  (i) 

[The  Lord  Justice  Knight  Bruce.  —  Have  there  not  been 
cases  in  which  a  person  has  been  held  to  be  a  contributory,  though 
bis  legal  title  was  incomplete  ?] 

Yes,  but  they  were  cases  in  which  there  was  a  contract  between 
him  and  the  company,  as  in  the  case  of  an  allottee.  Ex  parte 
Bowen  (Ar)  shows  the  distinction  between  an  incomplete  contract 
with  the  company  and  with  a  stranger.  [Ptm's  Case  (l)  was  also 
referred  to.]  The  Master  of  the  Bolls  threw  out  the  idea  that 
this  might  be  treated  as  a  new  allotment  of  shares,  but  there  is 

(a)  2  Phil.  717.  (g)  1  De  G.  &  Sm.  667. 

(&)  4  Beav.  69-66.  (h)  1  De  G.,  M.  &  G.  676,  688,  689. 

(c)  6  Jur.  N.  S.  216.  —  V.C.K.  (»)  1  Mac.  &  G.  807. 

(d)  8  De  G.  &  Sm.  68.  (k)  27  L.  T.  297.  —  V.C.W. 
(0)  14  Beav.  64.  (0  8  De  G.  &  Sm.  11. 
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nothing  in  the  circumstances  to  warrant  this.  If  there  had  been 
any  contract  to  accept  hitherto  unallotted  shares,  the  case  would 
have  been  very  diflFerent,  and  might  possibly  have  been  governed  by 
Cooknetf^s  Case,  (a)  though  even  then  if  the  t^ompany  came  to 
enforce  the  agreement  they  would  have  this  diflficulty,  that  they 
would  be  affected  by  equities  arising  from  the  conduct  of  the 
persons  with  whom  the  contract  was  entered  into.  National 
Exchange  Company  of  Glasgow  v.  Drew^  (6)  NicoVs  Case.  (<?) 
But  this  is  dealing  with  a  merely  hypothetical  case,  the  contract 
having  no  relation  to  any  unissued  shares,  but  solely  to  the  shares 

of  Gilpin.  It  has  been  urged  on  the  other  aide  that  Mr. 
*  286    Bunn  acted  *  as  a  shareholder,  and  so  by  his  conduct 

estopped  himself  from  denying  that  he  was  such.  Angas^s 
Case  (d)  bears  upon  this.  In  that  case  the  husband  had  done  acts 
very  like  those  of  a  shareholder,  but  they  were  explained  on  the 
ground  that  he  was  acting  for  his  wife.  So  here  Mr.  Bunn  had  an 
interest  in  the  affairs  of  the  company,  since  he  was  to  receive 
money  from  the  shares,  and  every  thing  that  affected  their  value 
was  of  importance  to  him ;  it  was  natural  therefore  that  he  should 
intermeddle  with  its  affairs  without  meaning  to  represent  himself 
to  be  a  shareholder.  Stress  is  laid  on  his  attending  the  meetings ; 
but  he  attended  meetings  before  the  period  at  which  he  is  alleged 
to  have  become  a  shareholder. 

Mr,  Selwyn  and  Mr.  Hamilton  Humphreys^  for  the  official 
manager.  —  This  case  is  in  substance  the  same  as  Cookney*s 
Case  J  (a)  the  question  being  whether  the  law  allows  a  man  to 
become  a  shareholder  as  regards  benefits  without  taking  his  share 
of  the  burdens.  If  these  shares  had  been  sold,  it  is  not  disputed 
that  Mr.  Bunn  would  have  received  the  purchase-money.  He 
exercised  all  the  rights  of  a  shareholder  except  receiving  dividends, 
which  he  did  not  receive,  only  because  there  never  were  any.  He 
attended  meetings,  which  no  one  else  did  except  shareholders  or 
creditors  of  the  company ;  he  was  not  a  creditor,  and  must  be 
held  to  have  treated  himself  as  a  shareholder  by  his  attendance. 
As  to  the  1720  shares,  the  question  raised  is  a  mere  question 
between  him  and  his  partners.  They  may  be  liable  to  be  placed 
on  the  list  also,  but  that  is  no  reason  why  he  should  be  taken  off. 

(a)  8  De  G.  &  J.  170.  (c)  3  De  G.  &  J.  887. 

(6)  2  Macq.  108.  (d)  1  De  G.  &  Sm.  660. 
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[The  Lord  Justice  Turner  intimated  some  doubt  whether  a 
person  could  be  retained  on  the  list  if  put  on  alone,  when 
he  ought  to  have  been   *put   ou   jointly   with    another    *287 
person.] 

Great  stress  is  laid  on  the  incompleteness  of  the  legal  title. 
The  same  argument  was  urged  in  Laard^i  Casej  (a)  but  without 
success.  There  are  only  three  positions  in  which  a  person  may  be 
as  regards  shares:  he  may  have  no  interest,  he  may  have  an 
interest  as  mortgagee,  or  he  may  have  an  interest  as  owner. 
Here  it  is  admitted  that  Bunn  had  an  interest ;  it  clearly  was  not 
an  interest  as  mortgagee  ;  he  therefore  miist  have  had  an  interest 
as  owner. 

[The  Lord  Justice  Turner.  —  Mr.  Bunn  agreed  to  take  shares 
transferable  by  delivery.  These  shares  were  not  so.  May  not 
thtit  make  a  difference?] 

It  is  a  common  case  for  a  person  to  take  shares  under  a  repre- 
sentation that  there  is  limited  liability ;  but  it  has  never  been  held 
that  he  thereby  escapes  the  liabilities  of  a  shareholder. 

[The  Lord  Justice  Turner.  —  Does  it  make  no  difference  in 
that  case  whether  the  agreement  to  take  shares  has  been  com- 
pleted or  not  ?] 

The  acts  of  acceptance  here  are  enough  to  preclude  any  argu- 
ment on  that  ground.  Cooknet/^8  Case  answers  the  whole  argu- 
ment on  the  other  side.  Lord  Mansfield^ s  Case^  (6)  Davidson^ b 
Case^  ((?)  Sanderson^ 8  Case,  (d)  Price  and  Brottm*8  Case,  (e)  and 
Yelland^a  Case  (^)  are  all  cases  where  the  title  was  incomplete, 
and  there  had  been  all  manner  of  informalities,  yet  the  transferees 
were  held  contributories.  And  so  in  the  case  of  Straffon^s  Execvr 
tors,  (A)  which  was  not,  as  is  alleged  on  the  other  side,  the  case 
of  an  allottee.    The  position  of  the  parties  at  the  time  of  the 

(a)  Ante,  vol.  1,  p.  53S.  (c)  3  De  G.  &  Sm.  21. 

(6)  2  Mac.  &  G.  67. 

(d)  3  De  G.  &  Sm.  66;  3  ^.  L..Ca8.  698. 

(0  3  De  G.  &  Sm.  146.  (K)  1  De  G.,  M.  G.  576. 

\g)  5  De  G.  &  Sm.  896. 

[  228  ] 


*  287  CASES  IN   CHANCEBT. 

arrangement  does  not  tend  to  support  Mr.  Bunn's  case.    Tlie 
directors  were  men  of  station ;  the  scheme  was  taken  up  bond 

*  288  fdej  and  was  practicable ;  the  shares  had  a  salable  *  yalue, 

and  an  arrangement  that  shares  should  be  taken  out  and 
out  in  payment  of  a  debt  was  a  most  natural  thing.  Then  look  at 
the  contract,  both  as  to  what  it  is  and  what  it  is  not.  It  contains 
an  agreement  to  accept  shares  in  part  payment  of  a  debt  ^'  to  be 
held  and  disposed  of  as  your  own  property,"  and  which  shares 
^'  we  are  authorized  to  hand  and  transfer  to  you,"  and  they  are 
declared  to  be  shares  entitling  the  holder  to  rank  as  a  share- 
holder. Then  as  to.  what  it  is  not.  It  is  not  a  contract  to  take 
only  Gilpin's  interest ;  it  is  not  a  contract  to  stand  as  mortgagee 
or  depositee,  and  it  contains  no  contract  that  Bunn  is  to  be  under 
no  liability ;  it  contains  nothing  in  favour  of  his  contention  except 
the  mere  stipulation  that  he  was  not  to  be  obliged  to  sign  the 
deed.  Then  as  to  subsequent  acts.  He  was  treated  as  a  share- 
holder by  having  notices  sent  him,  and  he  acted  as  a  shareholder 
by  attending  meetings  which  he  could  not  do  as  a  creditor  of  the 
company,  for  he  was  not  one.  His  grounds  of  defence  are  unten- 
able. His  objection  that  the  required  formalities  were  not  com- 
plied with  is  disposed  of  by  Coohney^B  Case.  Then  as  to  his  being 
one  of  several  partners,  he  dealt  as  agent  for  them  all,  and  his 
was  the  only  name  given  to  the  company. 

[The  Lord  Justice  Enight  Bruce  here  asked  whether  it  was 
competent  to  Mr.  Bunn  to  make  an  application  to  have  the  names 
of  his  partners  put  on  the  list  along  with  his  own.  Mr.  Smith 
referred  to  Pim^a  Case  (a)  as  showing  that  the  sole  name  must  be 
taken  off.] 

That  case  is  distinguishable  from  a  case  where  each  party  is 
personally  liable  in  respect  of  his  beneficial  interest. 

Mr,  Follett  and  Mr,  Baggallay^  for  the  creditor's  representative. 
—  Had  Bunn   gone  to  the  oflSce  and  said  "  register  me,'* 

*  289   *  he  could  not  have  contended  that  he  is  not  liable.    Instead 

of  doing  that,  he  did  what  came  to  the  same  thiiig,  he  con- 
tracted with  Massey  and  Tweedie  that  they  should  do  all  acts  neces- 
sary to  make  him  the  legal  holder  of  *the  shares,  and  they  have  done 

(a)  SDeG.  &Sm..ll. 
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them.  They  were  his  agents  to  register  him.  He  never  insisted 
on  the  alternative  provision  of  the  contract  that  they  should  pay 
him  a  certain  sum  if  it  was  found  that  the  shares  could  not  be 
legally  vested  in  him  without  his  executing  the  deed.  The  con- 
tract has  been  performed,  and  Mr.  Bunn  cannot  repudiate  it 
because  it  subjects  him  to  consequences  which  he  did  not  foresee. 
It  was  not  a  contract  with  the  company ;  and  had  it  contained  a 
stipulation  that  Bunn  should  be  under  no  liability,  the  company 
would  not  be  affected  by  such  a  stipulation. 

Mr,  Moundell  Palmer y  in  reply.  —  The  other  side  say  that  the 
contracts  in  this  case,  taking  them  even  without  reference  to  sub- 
sequent conduct,  bound  Bunn  to  take  a  transfer  into  his  own 
name  of  these  shares,  shares  transferable  in  the  books  of  the 
company,  but  not  transferable  by  delivery  without  deed,  and 
shares  of  which  Bunn  could  have  no  benefit  without  executing  the 
deed  of  settlement.  This  contention  contradicts  the  express  terms 
of  the  documents  in  all  material  points.  The  shares  in  question  . 
are  totally  different  in  nature  from  those  for  which  Bunn  con- 
tracted, and  specific  performance  could  not  have  been  decreed 
against  him.  De  Castro* s  Case  (a)  shows  that  even  if  it  could, 
the  company  could  not  call  for  it.  The  provision  in  the  agree- 
ments against  signing  the  deed  of  settlement  was  intended  to 
prevent  Mr.  Bunn's  becoming  liable  to  creditors,  and  it  cannot  be 
disregarded.  It  makes  no  difference  that  he  contracted  for 
something  impossible.  *  That  he  cannot  have  what  he  con-  *  290 
tracted  for  is  no  reason  for  compelling  him  to  take  some- 
thing for  which  he  did  not  contract.  The  company  must  take 
the  contract  as  they  find  it.  WoodfaWa  Case.  (6)  It  is  said  that 
this  may  be  taken  as  an  allotment  of  shares,  but  that  is  com- 
pletely opposed  to  the  character  of  the  transaction.  The  shares 
were  shares  fully  paid  up,  which  is  inconsistent  with  the  idea  of  a 
new  allotment,  and  *  the  terms  of  the  agreement  show  that  Bunn 
was  to  derive  his  interest  from  Gilpin.  There  is  nothing  like  an 
agreement  that  he  should  take  direct  from  the  company.  He  has 
been  put  upon  the  list  as  transferee,  not  as  allotee.  Now  did  he 
agree  to  become  a  transferee  ?  The  other  side  rely  on  the  expres- 
sion, ^*  agreeing  to  accept  shares ; "  but  this  must  be  taken  in 
connection  with  the  other  parts  of  the  documents.    It  was  at 

(a)  8  Jur.  N.  S.  1203.  (&)  8  De  G.  &  Sm.  63. 
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most  nothing  more  than  an  agreement  to  take  Gilpin's  interest, 
which  was  equitable  only,  and  an  equitable  interest  may  be  given 
without  any  liability  attaching  on  the  donee;  for  the  company 
having  the  original  shareholder  still  to  look  to  is  not  injured.  It 
is  impossible  to  make  out  from  these « documents  any  contract  by 
Bunu  to  accept  a  legal  transfer ;  and  if  there  were  any  such  con- 
tract, it  would  be  invalid  as  against  the  policy  of  the  Act,  Gilpin 
not  being  on  the  register.  Neilson^a  Ca8e.(^d)  No  deeds  of 
transfer  to  Bunn  are  produced  or  shown  to  have  existed ;  and  the 
want  of  a  deed  cannot  be  waived,  at  all  events,  at  law,  the  terms 
of  the  Act  being  express.  None  of  the  authorities  cited  by  the 
other  side  under  this  head  were  under  the  same  Act.  New  Bruna- 
tvick  and  Canada  Railway  Company  v.  Muggeridge^  (6)  Mobb  v. 
Steam  Gondola  Company.  ({?)  In  equity,  no  doubt  there  is  a 
difference,  for  there  the  intended  transferee  may  be  bound 
*  291  to  do  *  the  acts  necessary  to  make  him  a  shareholder ;  but 
that  is  an  equity  by  way  of  specific  performance.  The  old 
shareholders  cannot  get  rid  of  their  liability  without  a  transfer  by 
deed ;  they  have  no  defence  against  being  put  on  the  list,  and  the 
official  manager  'has  no  authority  to  elect  that  they  shall  not  be 
upon  the  list,  and  that  somebody  else,  to  whom  no  regular  transfer 
has  been  made,  shall  be  there  in  their  stead.  £x  parte  Humby^ 
re  Wrysgan  Slate  Company,  ((2)  In  all  cases  where  informalities 
have  been  held  immaterial,  the  transferee  had  done  all  he  could  do 
to  make  himself  a  shareholder.  Here  Bunn  did  not  intend  to  be 
a  shareholder ;  the  object  of  the  agreements  was  that  he  should 
have  power  to  dispose  of  the  shares,  but  not  be  legal  holder.  He 
looked  upon  them  merely  as  a  security.  The  unauthorized  placing 
his  name  on  the  register  did  not  make  him  a  shareholder.  Bar- 
gate  V.  Shortridge,  {e) 

The  cases  relied  on  by  the  other  side  are  divisible  into  three 
classes.  The  first  class  consists  of  cases  relating  to  original 
allottees :  Lord  Mansjield^s  Case,  (^)  Yelland*8  Case^  (A)  Cookney's 
Case,  (i)  These  cases  are  wholly  inapplicable.  They  were  cases 
in  which  individuals  had  subscribed  for  shares  and  accepted  allot- 
ments of  them.    They  had  thus  entered  into  legal  contracts  with 

(a)  8  De  6.,  M.  &  G.  566.  (e)  5  H.  L.  Cas.  297. 

(6)  4  H.  &  N.  160.  (g)  S  Mac.  &  G.  57. 

(c)  17  C.  B.  180.  Ih)  5  De  G.  &  Sm.  395. 

{d)  5  Jur.  K  S.  215.  —  Y .C.K.  (t*)  8  De  6.  &  J.  170. 
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the  company,  and  were  held  liable  to  be  treated  as  shareholders 
on  the  ground  that  they  were  bound  to  carry  out  their  contracts. 
The  second  class  consists  of  one  case:  Price  and  Brorvn^s 
Case,  (a)  There,  depositees  of  shares  took  in  their  own  names 
certificates  for  shares  of  a  new  denomination  in  exchange  for  the 
old  ones.  The  third  class  consists  of  cases  relating  to 
transferees,  *  as  to  whom  the  due  formalities  had  not  been  *  292 
observed,  and  turn  upon  waiver,  operating  as  an  estoppel. 
In  SandersorCs  Case  (h)  the  transferee  had  executed  the  deed.  In 
StraffofCs  Executors^  Case  (c)  the  party  had  done  all  he  could  to 
make  himself  a  shareholder.  The  case  is  explained  in  Harrison's 
Ca^e.  (ji)  The  acceptance  of  a  transfer  has  the  same  effect  as 
executing  the  deed,  except  that  it  does  not  create  a  specialty  debt. 
Maguire^s  Case  («)  proceeded  on  the  same  principle. 

[The  Lord  Justice  Knight  Bruce  here  referred  to  The  Wolver- 
hampton  New  Waterworks  Company  v.  Hawkesford.  (jg)] 

That-  case  merely  shows  that  an  omission  to  register  in  due  time 
does  not  enable  a  transferee  to  escape  from  liability.  The  cases  on 
which  the  other  side  rely  are  therefore  not  decisive  against  us.  It 
is  quite  consistent  with  the  rules  of  law  that  a  man  may  have  an 
equitable  interest  in  shares  without  any  of  the  liabilities  of  a  share- 
holder. Galvanized  Iron  Company  v.  Westoby^  (A)  FenwicVs 
Case,  (0  Supposing  we  fail  on  the  other  grounds,  still,  as  to  the 
1720  shares,  the  course  taken  in  Pim^s  Case  (k)  is  the  only  proper 
one,  —  to  strike  Mr.  Bunn's  name  off  the  list,  leaving  tlie  official 
manager  to  apply  to  have  him  put  on  the  list  jointly  with  his 
partners. 

Judgment  reserved. 

August  3. 

The  Lord  Justice  Knight  Bruce.  —  A  company  called  "The 
Electric  Telegraph  Company  of  Ireland  "  was  by  an  order  dated 

(a)  3  Db  G.  ft  Sm.  146. 

(b)  3  De  6.  &  Sm.  66 ;  3  H.  L.  Cas.  698. 

(c)  1  De  6.,  M.  &  6.  576.  (h)  S  Exch.  17. 

(rf)  22  L.  J.,  N.  S.  249,  Ch.  (t*)   1  De  G.  &  Sm.  567. 

(«)  3  De  G.  &  Sm.  31.  (k)  8  De  G.  &  Sm.  11. 

(g)  5  Jur.,  N.  S.  1104. 

[  227  ] 


*  292  CASES  IN   CHANCEBT. 

*  293  the  7th  of  May,  1866,  ♦  directed  to  be  wound  up.  Under 
this  order  various  proceedings  have  taken  place,  includ- 
ing the  case  of  Mr.  Cookney,  heard  here  in  1858,  which  Messrs. 
De  6ex  &  Jones  have  reported.  The  order  now  under  appeal, 
made  by  the  Master  of  the  Rolls  on  the  11th  of  June  last, 
which  is  another  of  those  proceedings,  is  in  these  terms :  [His 
Lordship  read  the  order.]  Mr.  Bunn,  the  present  appellant,  com- 
plains of  this  order,  contending  that  he  is  not  properly  a  contribu- 
tory. 

The  company  was  provisionally  registered  in  January,  1852, 
completely  registered  in  December  of  that  year  (a  date  perhaps 
material  to  be  borne  in  mind),  and  regulated  by  an  Act  of  Par- 
liament which  received  the  Royal  assent  on  the  4th  of  August, 
1853,  and  is  intituled  ^'  An  Act  for  incorporating  and  regulating 
the  Electric  Telegraph  Company  of  Ireland,  and  for  better  enabling 
the  Company  to  establish  and  work  Telegraphs  in  Scotland  and 
Ireland,  and  between  those  Countries,  and  for  other  Purposes." 
The  appellant  stands  charged  as  a  contributory  under  a  transaction 
which  took  place  in  the  month  of  April,  1858,  when  a  number  of 
papers,  called,  I  believe,  scrip  certificates,  purporting  to  represent 
shares  in  the  company,  were,  in  the  circumstances  to  which  I  shall 
refer,  placed  in  his  hands,  or  in  the  hands  of  his  solicitor  as  agent 
for  him,  but  so  placed,  as  to  part  on  Mr.  Bunn^s  private  and  sepa- 
rate account,  and  as  to  the  rest  on  the  account  of  Mr.  Bunn  as  a 
member  (which  at  the  time  he  was)  of  a  partnership  called  ^^  The 
Gutta-Percha  Company  of  Lambeth."  These  papers  have  been 
produced  on  the  hearing  of  the  appeal.  I  will  read  one  of  them, 
the  form  of  which  sufficiently  represents  all :  [His  Lordship  here 
read  one  of  the  scrip  certificates.]  The  grounds  of  Mr.  Bunn's 
defence  before  the  Master  of  the  Rolls  and  of  his  appeal  here  are 
substantially :  first,  that  it  was  under  an  agreement  with 
*  294  those  who  at  the  time  managed  *  and  conducted  the  affairs 
of  the  Electric  Telegraph  Company,  that  he  should  not,  by 
reason  or  in  respect  of  the  shares  or  certificates,  .be  liable  for  any 
debts  or  engagements  of  that  company,  but  without  any  such 
liability  be,  as  the  holder  of  the  shares,  a  participator  in  the  profits, 
if  any,  of  the  undertaking,  that  he  accepted  them ;  and,  secondly, 
that,  failing  the  first  point,  he  is  as  to  a  certain  number  of  the 
shares  improperly  charged  alone  as  a  contributory,  because  that 
portion  of  the  shares  was  (he  insists)  taken  by  him  jointly  with 
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other  persons,  who  with  him  formed  a  mercantile  establishment, 
which  I  have  mentioned  already,  called  the  Gutta-Percha  Company 
of  Lambeth,  and  ought  (he  contends)  to  be  joined  with  him  in  the 
liability  imposed  on  him  by  the  order,  if  he  is  justly  liable  at  all. 
It  appears  that  in  April,  1853,  Mr.  Gilpin,  a  person  much  con- 
nected with  this  Electric  Telegraph  Company,  was  in  prison,  not 
at  the  suit  of  the  appellant,  but  for  a  debt  for  which  the  appellant 
was  liable,  in  effect  as  surety  for  Mr.  Gilpin,  to  the  creditor  at 
whose  suit  Mr.  Gilpin's  person  was  detained,  and  it  seems  to  have 
been  the  wish  of  those  or  of  some  of  those  acting  at  the  time  in  the 
management  of  the  affairs  of  the  Electric  Telegraph  Company 
that  Mr.  Gilpin  should  be  released  from  confinement,  and  accord- 
ingly in  that  month  the  two  agreements  in  evidence,  marked 
respectively  A  and  B,  were  signed  by  two  directors  of  the  Electric 
Telegraph  Company,  namely,  Mr.  Massey  and  Mr.  Tweedie,  on 
behalf  of  the  directors  of  that  company,  and  verbally  sanctioned 
and  accepted  by  Mr.  Bunn  on  his  part.  The  two  documents  have 
been  produced  here  by  Mr.  Bunn  or  on  his  behalf.  [His  Lordship 
here  read  the  two  agreements.]  It  was  on  this  occasion  and  under 
these  agreements  that  the  scrip  certificates  already  mentioned 
were,  in  April,  1853,  and  therefore  during  the  interval  between  the 
complete  registration  and  the  private  Act,  placed  in  the 
hands  of  Mr.  Bunn  or  his  agent,  as  I  *  have  stated.  This  *  295 
was  the  origin,  such  the  foundation,  of  Mr.  Buun's  alleged 
connection  with  the  Electric  Telegraph  Company. 

Now  it  is  perhaps  to  be  reasonably  inferred  from  the  mere  con- 
tents of  the  two  agreements,  but  is,  I  think,  sufficiently  proved  by 
collateral  evidence,  that  they  were  entered  into,  and  the  shares  to 
which  they  relate  accepted,  or  contracted  to  be  accepted,  by  Mr. 
Bunn,  under  a  stipulation  upon  his  part,  to  which  Mr.  Massey  and 
Mr.  Tweedie,  on  behalf  of  themselves  and  their  fellow  directors, 
acceded,  that  Mr.  Bunn  should  not  in  respect  of  them,  should  not 
as  a  shareholder,  be  subject  or  liable  to  any  of  the  debts  or  losses 
of  the  Electric  Telegraph  Company,  but  should  only  be  a  share- 
holder for  the  purpose  of  participating  in  its  profits,  if  any.  This 
stipulation,  however,  was,  I  think,  beyond  the  functions  and  in 
excess  of  the  powers  as  well  of  Messrs.  Massey  and  Tweedie  as  of 
the  whole  body  of  the  directors  of  the  Electric  Telegraph  Company 
to  make  as  against  that  company,  which,  as  I  conceive,  was  not 
bound  by  it ;  and  as  this  portion  of  the  arrangement  of  April,  1853, 
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was,  in  my  opinion,  material  and  essential  to  its  existence,  was,  in 
my  judgment  a  sine  qud  rum  as  far  as  Mr.  Bunn  was  concerned, 
the  two  agreements  were,  I  conceive,  substantially  good  for  nothing. 
Still  it  was  possible  for  Mr.  Bunn  so  to  act  as  to  preclude  himself 
from  rejecting  the  character  of  a  member  of  the  Electric  Telegraph 
Company ;  and  if,  as  for  instance  in  Maguire^s  Case,  (a)  he  had 
received  or  derived  any  profit  or  benefit  from  that  character,  or 
from  the  shares,  or  had  caused  damage  or  prejudice  to  the  Electric 
Telegraph  Company  or  any  person  by  claiming  or  representing 

himself  to  be  a  shareholder,  he  might  be  so  precluded  and 
*  296    a  contributory.     *  But  I  do  not  find  any  thing  of  the  kind 

to  have  taken  place.  He  certainly  more  than  once  claimed 
to  be  a  shareholder,  and  he  attended  a  meeting  or  meetings  in  that 
character,  but  not  with  any  intention  upon  his  part  of  acknowledg- 
ing any  liability  or  misleading  any  person ;  and  I  repeat  that,  in 
my  judgment,  neither  the  Electric  Telegraph  Company  nor  any 
shareholder  is  shown  to  have  sustained  any  damage  by  reason  of 
conduct  on  his  part  subsequent  to  the  transaction  of  April,  1853. 
I  do  not  understand  that  any  instrument  of  transfer  to  him  of  any 
of  the  shares  has  been  signed  by  him  or  received  or  accepted  by 
him,  or  with  his  permission,  assent,  or  privity  made  to  him,  nor 
has  he  ever  executed  the  deed  of  settlement  or  any  such  instru- 
ment ;  and  though  he  has  been  by  the  directors  returned  and  regis- 
tered as  a  shareholder,  that  was  not,  as  I  understand  the  matter, 
imder  any  authority  from  him,  or  with  his  consent  or  knowledge. 
I  consider,  therefore,  that  he  has  not  barred  himself  from  insisting 
on  the  equitable  invalidity  of  the  two  agreements,  or  from  insisting 
that  he  is  neither  legally  nor  equitably  a  shareholder ;  the  agree- 
ments having  included  a  very  important  term  that  was  impracti- 
cable and  impossible,  or  was  absolutely  invalid,  on  which  point  he 
must,  I  think,  be  taken  to  have  protected  himself  by  stipulation, 
or  acted  in  error.  Whether  the  money  received  by  him  or  the 
Gutta-Percha  Company  on  the  occasion  of  the  two  agreements,  on 
account  of  debt  not  treated  as  cancelled  by  the  shares,  ought  to 
be  restored,  is  a  question  that  we  cannot  or  need  not,  I  think, 
now  decide.  With  respect  to  the  collateral  evidence  to  which  I 
have  alluded,  its  admissibility  was  questioned,  and  is  open  to 
reasonable  question.  But  in  the  particular  position  and  circum- 
stances of  the  case  I  consider  it  admissible,  as  it  would  be  on  the 

(a)  8  De  G.  &  Sm.  81. 
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part  of  a  defendant  against  a  plaintiff  seeking  in  this  Court 
specific  performance  of  a  contract.  Upon  the  *  contested  *  297 
points  in  the  presetit  case  on  which  I  have  not  expressed, 
I  wish  to  be  considered  as  not  giving  any  opinion.  But  it  seems 
to  me  that  Mr.  Bunn  is  not  a  contributory.  I  think,  however,  that 
he  should  neither  pay  nor  receive  any  costs  of  the  proceedings  in 
the  Chambers  of  the  Master  of  the  Bolls,  or  in  the  Bolls  Court,  or 
here. 

The  Lord  Justice  Tubngr,  after  stating  the  leading  facts  of  the 
case,  proceeded  as  follows :  — 

There  is  an  enormous  mass  of  evidence  in  the  case,  relating, 
first,  to  the  constitution  of  the  company ;  secondly,  to  what  passed 
with  reference  to  the  agreements  of  the  9th  of  April,  1858 ;  thirdly, 
as  to  the  particular  shares  on  which  the  appellant  was  sought  to 
be  put  on  the  list ;  and,  fourthly,  as  to  the  conduct  of  the  appel- 
lant. In  the  view  which  I  have  taken  of  this  case  nearly  the  whole 
of  this  evidence  may  be  laid  out  of  the  question.  It  seems  to  me 
that  only  the  evidence  which  bears  on  the  conduct  of  the  appellant 
is'  material  to  the  grounds  on  which  I  have  formed  my  opinion 
upon  this  case.  There  is  no  pretence  whatever  for  saying,  which 
is  one  of  the  points  raised  by  Mr.  Bunn,  that  this  company  was 
fraudulently  constituted.  What  passed  as  to  the  agreements  appears 
to  me  to  be  material  only  as  to  the  question  of  costs.  The  agree- 
ments must  speak  for  themselves,  and  the  evidence  as  to  the  shares 
seems  to  me  to  go  no  further  than  to  show  that  it  is  impossible 
that  any  reliance  whatever  can  be  placed  on  the  books  of  this  com- 
pany. The  case,  according  to  the  opinion  which  I  have  formed 
upon  it,  must  be  decided  for  the  most  part,  if  not  wholly,  on  the 
documentary  evidence.  Now  the  appellant  undoubtedly  is  on  the 
register,  though  there  is  no  proof  when  the  register  was  made 
up.  I  think  that  he  must  be  primd  facie  liable,  according  *  to  *  298 
the  28th  section  of  the  Companies  Clauses  Consolidation 
Act,  and  it  rests  on  him,  therefore,  to  rebut  this  primd  facie  liability. 

I  first  propose  to  consider  how  this  question  stands  upon  the 
company's  deed  of  settlement.  According  to  the  provisions  of  the 
81st  section  of  that  deed,  it  is  upon  the  execution  of  the  deed,  and 
not  before,  that  the  person  taking  the  shares  is  to  assume  the 
liabilities  and  acquire  the  privileges  of  a  proprietor.     Now  the 
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appellant  never  did  execute  the  deed  of  this  company ;  therefore, 
upon  the  deed  alone,  he  clearly  is  not  liable.  There  was  no  part- 
nership constituted  inter  se^  no  liability  to  Contribute;  and ^ if, 
therefore,  we  look  at  this  case  as  standing  on  the  deed  as  between 
the  parties  claiming  under  that  deed,  it  is  plain  to  my  mind  that 
there  was  no  liability  contracted  on  the  part  of  the  appellant. 

It  is  not  to  be  taken,  however,  that  the  appellant  may  not  be 
liable,  though  he  did  not  execute  the  deed  ;  and  we  must  consider 
the  question,  therefore,  upon  the  agreements  which  were  entered 
into  with  the  appellant  on  the  9th  of  April,  1853.  Now,  no 
doubt  there  is  considerable  difficulty  in  construing  these  agree- 
ments, but  when  we  look  at  the  81st  section  of  the  deed  of  the 
company,  I  think  it  becomes  reasonably  clear  what  was  intended 
by  them.  The  agreements  very  carefully  provide  that  there  shall 
be  no  execution  of  the  deed  of  the  company,  therefore  there  shall 
be  no  liability  according  to  clause  81  of  that  deed.  It  is  true  that 
the  agreements  contain  an  undertaking  to  procure  the  transfer 
necessary  to  give  a  title  to  the  shares ;  but,  according  to  the  deed, 
the  transfer  of  itself  would  not  give  a  title  to  the  shares.  There 
must  be  execution  of  the  deed  by  the  transferee  after  the  transfer, 

before  the  title  to  the  shares  would  be  acquired.    The  8rst 
*  299    section  is  very  strong  upon  *  that  point,  and  the  69th  is 

conclusive  upon  it.  There  is  power  given  to  the  directors 
to  approve  transfers ;  '^  and  in  case  any  such  transfer  shall  be 
approved,  and  not  otherwise,  the  directors  shall  forthwith  cause  a 
notice  in  writing  to  be  sent  to  the  transferee,  apprising  him  of  the 
same,  and  requiring  him  to  come  in  and  execute  this  present  deed 
or  some  deed  of  covenant  referring  thereto,  or  duplicate  thereof, 
within  three  calendar  months  from  the  date  of  such  notice." 
This  provision,  therefore,  to  procure  the  transfer  necessary  to  give 
a  title  to  the  shares,  can  mean  no  more  than  this,  that  the  appel- 
lant was  to  be  put  in  the  position  in  which  he  might,  if  he  pleased, 
become  a  shareholder  in  the  company.  It  is  said  that  he  agreed 
to  accept  the  shares,  because  the  first  clause  of  the  agreement  is, 
'^  in  consideration  of  your  agreeing  to  accept  the  shares ; "  but 
then  what  shares  were  those  which  the  appellant  agreed  to  accept  ? 
Why,  plainly,  only  shares  transferable  by  delivery  ;  and  the  com- 
pany having  been  completely  registered,  no  shares  could  be  so 
transferred.  The  agreement,  therefore,  was  to  effect  what  the 
law  would  not  allow  to  be  done.  In  determining  whether  the 
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appellant  was  or  was  not  a  contributory  by  virtue  of  those  agree- 
ments, we  must  consider  also  how  the  case  stands  under  those 
agreements.    Those  agreements  are  entered  into  by  Messrs.  Mas- 
sey  and  Tweedie,  two  of  the  directors  of  this  company.     Where 
is  the  authority  which  Messrs.  Massey  and  Tweedie  had  to  bind 
their  codirectors  to  those  agreements  ?    It  may  be  said  that  the 
codirectors  adopted  the  agreements,  but  that  will  only  remove, 
the  difficulty  one  stage  further  ;  for  where  is  the  authority  in  the 
directors  to  bind  the  company  by  any  such  agreements  ?    It  was 
wholly  beyond  the  power  of  these  directors  to  do  so.     It  was 
against  the  deed,  and  against  the  law,  and  the  directors,  therefore, 
plainly  had  no  authority  to  bind  the  company  to  the  agree- 
ments.   Now  the  Master  of  *  the  Bolls  seems  to  have  con-    *  800 
sidered  that  there  was  no  difficulty  in  this  respect,  because 
he  thought  that  the  agreements  would  be  held  to  apply  to  unissued 
shares  ;  but  the  agreements  do  not  say  one  word  upon  the  subject 
of  unissued  shares.    There  is  nothing  to  control  their  effect,  and 
to  say  that  the  agreements  shall  be  applicable  only  to  unissued 
shares,  and  it  is  perfectly  clear  that  the  parties  did  not  so  under- 
stand them,  for  they  proceeded  immediately  to  deal  under  them 
with  issued  shares,  and  to  carry  them  into  effect  by  a  transfer  of 
shares  which  had  been  previously  issued  to  Gilpin  and  the  Griffins. 
I  am  unable,  therefore,  to  agree  with  the  Master  of  the  Bolls  in 
his  conclusion,  that  those  agreements  had  reference  to  unissued 
shares.     If  the  agreements  have  not  reference  to  unissued  shares, 
what  is  the  purport  of  the  agreements  ?    We  must  look  to  the 
substance  of  them  as  well  as  to  the  form ;  and  I  take  the  substance 
of  these  agreements  to  have  been  that  the  appellant  was  not  to 
execute  the  company's  deed  of  settlement,  for  that  is  perfectly 
clear  on  the  agreements,  but  yet  that  he  was  to  have  a  beneficial 
interest  in  the  shares.    How  could  that  be  effected  ?    The  agree- 
ment, if  it  meant  any  thing,  must  have  meant  this,  that  the  per- 
sons in  whose  names  the  shares  were  to  stand  were  to  be  trustees 
for  the  appellant.    There  is  no  fraud  or  mala  fides  which  I  can 
see  in  such  an  agreement ;  and  in  the  absence  of  fraud  or  mala 
fides  a  cestui  que  trust  cannot,  as  I  apprehend,  be  put  upon  the  list 
of  contributories.    The  trustee  is  the  contracting  party  with  the 
company.     A  cestui  que  trust  may  be  liable  to  indemnify  the 
trustee,  but  he  is  not  liable  to  the  company.    Now,  if  the  appellant 
had  been  a  party  to  the  shares  being  put  into  the  name  of  Gilpin 
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or  into  the  name  of  the  Griffins,  he  might  and  very  probably 
would,  in  my  judgment,  have  made  himself  liable;  but  there 

is  no  evidence  that  the  appellant  at  all  interfered  in  this 
*  801    part  of  the  *  transaction,  and  the  case  in  this  point  of  view 

seems  to  me  to  be  no  more  than  it  would  have  been  if  the 
parties,  in  whose  names  the  shares  stood,  he^d  bond  fide  executed 
a  declaration  of  trust  in  favor  of  the  appellant.  Apart,  therefore, 
from  the  conduct  of  the  appellant,  I  think  that  this  order  cannot 
be  maintained,  and  looking  to  the  appellant's  position,  to  his  bene- 
ficial interest  in  the  shares,  under  the  trust  which  I  apprehend 
was  constituted  in  the  person  in  whose  name  the  shares  were  to 
stand,  I  do  not  think  that  there  is  enough  in  his  conduct  to  estop 
.  him  from  saying  that  he  is  not  liable  in  respect  of  these  shares. 
I  am  of  opinion,  therefore,  that  this  order  must  be  discharged. 
I  have  felt  some  doubt  about  the  costs ;  but  the  doubt  has  been 
whether  they  ought  not  to  be  thrown  on  the  company,  as  to  the 
fairness  of  whose  dealings  in  this  matter  I  am  by  no  means  satis- 
fied. I  think,  however,  that  contrivances  of  this  description  ought 
not  to  be  encouraged,  and  that  the  right  course  will  be  to  give  no 
costs  on  either  side  of  any  part  of  the  litigation,  but  simply  to  dis- 
charge the  order. 


♦  802    ♦In  the  Matter  of  The  MEXICAN  AND  SOUTH  AMER- 
ICAN COMPANY. 

COSTELLO'S  CASE. 

I860,    November  8.    Before  the  Lords  Justices. 

Although  a  shareholder  in  an  abortive  company  (the  shares  in  which  pass  hy  the 
delivery  of  scrip  certificates)  may  transfer  his  shares  to  an  insolvent,  for 
the  purpose  of  getting  rid  of  liability,  the  transaction  must  be  a  real  one  and 
not  a  false  or  hollow  contrivance.' 

Whether  a  bond  fide  transfer  made  some  time  after  a  petition  for  winding  up  the 
oompany  under  the  Winding-up  Acts  has  been  filed  and  advertised  would  be 
valid,  qtuere, 

^  See  MitchelPs  Case,  L.  R.  9  Eq.  363 ;  Hyam's  Case,  1  De  6.,  F.  &  J.  75, 
note  (1)  ;  Ex  parle  Hunt,  2  N.  R.  50 ;  Ex  parte  Parker,  L.  R.  2  Oh.  Ap.  685 ; 
Weston's  Case,  L.  R.  6  £q.  238;  S.  C,  L.  R.  4  Ch.  Ap.  20. 
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This  was  a  motion  by  way  of  appeal  to  discharge  or  vary  an 
order  made  in  the  first  instance  at  Chambers,  and  afterwards,  on 
the  14th  July,  1860,  affirmed  by  the  Master  of  the  Rolls,  directing 
the  removal  of  the  name  of  Jacob  Nunez  Costello,  the  appellant's 
father,  from  the  list  of  contributories,  on  which  it  had  been  placed 
in  respect  of  305  shares  in  the  above-mentioned  company,  and  the 
substitution  of  Manuel  Costello,  the  appellant,  on  the  list  instead. 

The  particulars  as  to  the  character  and  objects  of  the  company, 
and  the  nature  of  its  shares,  are  set  forth  in  the  report  of  Orise^ 
ifiood  and  SmUKh  Ca%e,  (a)  The  shares  were  transferable  by 
scrip  certificate.  The  petition  to  wind  up  the  company  was  pre- 
aented  and  duly  advertised  on  the  12th,  and  the  winding-up  order 
made  on  the  24th  November,  1857. 

At  the  date  of  the  winding-up  order  the  appellant,  Mr.  Manuel 
Costello,  carried  on  business  on  the  Stock  Exchange  as  a  stock  and 
share  broker.  His  father  had  formerly  also  carried  on  a  trade  of 
the  same  description;  but  having  become  embarrassed,  he  had 
given  up  his  business,  and  at  the  date  of  the  transaction  in  ques- 
tion had  become  poor  and  entirely  dependent  on  a  weekly  allow- 
ance made  to  him  by  his  family,  consisting  of  the  appellant 
*  and  two  other  sons.  Some  time  before  the  dat^  of  the  *  303 
winding-up  order,  Manuel  Costello,  being  then  the  holder 
of  the  305  shares  in  question,  became  aware  that  the  company  had 
become  embarrassed,  and  that  there  might  possibly  be  liabilities 
attached  to  the  possession  of  the  shares,  he  became  anxious  to  get 
rid  of  those  liabilities  and  sell  the  shares.  He  accordingly,  on 
the  19th,  put  thepi  into  the  hands  of  a  broker  named  Cohen, 
desiring  him  to  get  a  price  for  them  in  the  market.  The 
nominal  price  at  that  time  quoted  in  certain  share  lists  was 
29.  6(2.  per  share,  but  it  was  found  impossible  to  bring  into 
the  market  any  thing  like  300  shares  at  that  price.  Jacob 
N.  Costello,  though  he  had  retired  from  the  Stock  Exchange, 
Was  then  in  the  frequent  practice  of  attending  in  the  city 
and  efiTecting  small  transactions  in  the  purchase  and  sale  of 
shares  on  his  own  account.  Knowing  that  his  son  wished  to 
dispose  of  the  shares  in  question,  he  offered  to  purchase  them  from 
him  at  a  small  price,  when  Manuel  Costello,  finding  that  Cohen 

(a)  4  De  6.  &  J.  M4. 
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had  failed  to  get  a  price  for  the  shares  in  the  market,  on  the  19th 
November,  1857,  sold  them  to  his  father  at  the  nominal  price  of 
2d.  or  Sd,  per  share. 

This  sale  was  effected  through  Cohen  as  broker,  the  price  paid 
for  the  shares  being,  according  to  the  evidence  of  Cohen,  part  of 
the  proceeds  of  a  wager  which  had  just  been  paid  to  the  father. 
The  son  having  received  the  money,  handed  it  to  Mr.  Cohen  for 
his  commission,  remarking  that  though  he  might  himself  have 
sold  the  shares  to  his  father,  the  employment  of  a  broker  in  the 
matter  made  it  more  regular.  Mr.  Jacob  Nunez  Costello,  the 
father,  afterwards,  in  his  affidavit  filed  in  the  matter,  deposed  that 
he  paid  for  the  shares  out  of  moneys  advanced  and  lent  to  him  by 
his  friends ;  and  that,  with  the  exception  of  the  amount  so  paid, 
he  had  no  other  means  whatever  at  that  time,  nor  had  he 
*  304  since  that  *  period  been  popsessed  of  or  parted  with  property 
of  any  kind  or  description  whatsoever.  And  on  his  cross- 
examination  he  deposed  that  by  friends  he  meant  his  sons.  The 
two  sons,  other  than  Manuel,  were  not  examined  oh  either  side. 

The  appellant  deposed  to  the  effect  that  the  transfer  was  intended 
to  be  a  bond  fide  irrevocable  transfer ;  that  there  was  no  indemnity 
nor  agreement  for  an  indemnity  given  by  him  to  his  father,  nor 
any  reservation  or  declaration  of  any  trust  in  the  appellant's  favour, 
nor  any  understanding  that  the  shares  were  to  be  reassigned  to 
him,  or  that  the  pro&ts  should  belong  to  him,  but  that  all  profits 
and  advantages  to  arise  from  the  shares  were  to  belong  to  the 
buyer ;  and  he  denied  that  any  part  of  the  purchase-money  had 
been  furnished  to  his  father  by  himself. 

It  appeared  also  from  the  evidence  of  the  father  that  he  had 
been  served  with  an  order  of  the  Master  of  the  Rolls,  requiring 
payment  of  a  very  large  sum  for  calls  due  upon  the  shares  in 
question,  and  that  his  sons  were  willing  to  give  20Z.  to  procure  his 
complete  discharge  from  all  liability  as  a  contributory. 

Sir  Hugh  Cairns  and  Mr.  Walet/j  for  the  appellant.  —  It  is  now 
the  settled  law  of  this  Court,  that  although  a  company,  the  shares 
in  which  are  transferable  by  the  mere  delivery  of  scrip  certificates, 
may  be  in  eoctremisj  a  shareholder  has  a  right  to  transfer  his  shares 
to  any  one,  provided  he  does  so  out  and  out ;  and  it  matters  not 
that  the  transfer  was  made  for  the  express  purpose  of  getting  rid 
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of  his  liability,  or  that  the  transferor  knew  that  the  shares  were  of 
no  value,  or  that  the  transferee  was  a  man  of  straw.  De 
Pa$s*s  Ca9e.  (a)  But  if  the  *  shareholder,  instead  of  ♦  805 
transferring  out  and  out,  contrives  by  means  of  the  transfer 
to  have  the  name  of  an  insolvent  put  on  the  list,  and  by  a  secret 
arrangement  with  the  transferee  retains  any  possible  benefit  that 
may  arise  upon  the  shares,  the  transaction  will  not  be  allowed  to 
stand.  ByanCi  Case^  (6)  Chinnock^s  Case.  (<?)  The  evidence  in 
this  case  clearly  shows  that  the  transfer  in  question  was  a  complete 
out  and  out  legal  transfer ;  that  there  was  no  reservation  for  the 
benefit  of  the  transferor,  and  no  agreement  for  the  indemnity  of 
the  transferee.  It  makes  no  difference  whether  the  consideration 
was  paid  out  of  a  sum  received  by  the  transferee  upon  a  wager,  or 
out  of  funds  advanced  by  his  family,  or  even  out  of  an  advance 
made  by  the  appellant  himself. 

Mr.  Rotindell  Palifier  and  Mr.  Roxburgh^  for  the  official  man- 
ager. —  It  is  not  disputed  that  a  bond  fide  out  and  out  sale  and 
transfer  of  these  shares  would,  though  made  for  the  sake  of  escap- 
ing liability,  have  been  effectual  for  that  purpose ;  but  we  contend 
that,  upon  the  result  of  the  evidence,  the  transfer  was  not  in  this 
case  a  bond  fide  one ;  that  it  was  a  mere  fable  enacted  by  the  par- 
ties to  enable  the  son  to  get  rid  of  his  liability  under  the  winding- 
up  order.  The  onu9  of  proving  bona  fides  is  upon  the  appellant, 
and  he  has  failed  entirely  to  discharge  himself  from  that  ontta. 
The  decision  in  Be  Pa%%*9  Case  (a)  could  not  have  been  intended 
to  apply  to  a  transfer  after  the  petition  to  wind  up  the  company 
has  been  filed  and  advertised,  and  the  company  has  thereby  been 
brought  to  an  end.  If  so,  all  the  solvent  shareholders  might,  by 
assigning  to  insolvent  transferees,  render  it  impossible  to  dis- 
charge the  liabilities  of  the  partnership  by  means  of  *  the  *  306 
machinery  of  the  winding-up  Acts.  They  cited  also  Rowley 
V.  Adams,  (d) 

Mr.  Southgatey  for  the  creditors*  representative. 

Sir  H.  Cairns  replied. 

(a)  4  De  G.  &  J.  544.  (c)  Johns.  714. 

(6)  1  De  G..  F.  &  J.  76.  (d)  2  H.  L.  Cas.  725. 

[287] 


•  806  CASES  IN  CHANCEBT. 

The  Lord  Justice  Knight  Bruce.  —  At  one  period  of  the  argu- 
ment it  appeared  to  me  as  probably  desirable  to  see  and  hear  the 
deponents,  or  some  or  one  of  them.  But  the  progress  of  the  argu- 
ment coupled  with  the  observation  that  on  neither  side,  as  I 
understand  it,  has  any  application  been  made  to  the  Court  for  that 
purpose,  has  conyinced  me  that  that  step  is  unnecessary.  I  am 
satisfied  that  we  may  safely  dispose  of  this  case  upon  the  materials 
before  us ;  and  I  am  confirmed  in  that  view  by  the  circumstance 
which  I  have  mentioned,  namely,  the  absence  of  any  application 
from  the  bar  upon  the  subject. 

I  am  not  persuaded  that  the  case  of  De  Pass  (a)  was  errone- 
ously decided  here,  and  I  am  not  persuaded  that  were  that  case 
before  us  now  for  the  first  time  my  opinion  would  not  be  the  same. 
Neither  certainly  am  I  persuaded  that  the  case  of  Hyam  (6)  was 
erroneously  decided.  I  think  it  was  correctly  decided,  and  the 
main  reason  for  the  decision  there  was  that  the  transaction  of  the 
alleged  sale,  the  alleged  transfer,  was  a  mere  fiction,  a  mere  device 
for  the  purpose  of  evading  in  an  undue  and  improper  manner  the 
liability  which  the  law  perhaps  afforded  the  means  of  removing  or 

escaping  from  in  a  proper  manner. 
•  307  *  Here,  in  my  opinion,  the  transaction  impeached  by  the 
respondent's  argument  was  a  transaction  entirely  false  and 
hollow.  I  am  of  opinion  upon  the  evidence  that  there  was  no  real 
bargain,  *no  true  contract,  nothing  approaching  any  idea  of  a  sub- 
stantial sale,  but  that  the  whole  was  an  unfair  device  for  the 
purpose  of  enabling  the  son  to  escape  in  an  indirect  and  improper 
manner  from  a  liability  imposed  upon  him  by  law,  by  substituting 
in  his  own  place  a  person  who  was  unable  to  pay,  and  who  would, 
in  all  probability,  be  assisted  in  any  distress  or  difl^culties,  which 
might  be  occasioned  to  him  by  the  alleged  transfer,  by  the  person 
who  for  his  own  purposes  placed  him  in  that  position.  It  may  be 
that  even  at  the  time  when  this  transaction  took  place  —  it  may  be, 
I  do  not  say  that  it  was,  but  it  may  be  —  that  even  at  the  late  time 
when  this  transaction  took  place  a  substantial  sale  made  in  good 
faith  might  have  had  the  effect  of  relieving  the  appellant.  I 
repeat  that  in  my  judgment  this  was  no  substantial  sale ;  this  was 
no  time  contract,  but  was  a  mere  shift ;  and  to  repeat  the  phrase 

(a)  4  De  G.  &  J.  544.  (6)  1  De  G.,  F.  &  J.  76. 
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which  I  used  at  the  beginning,  all  was  false  and  hollow.  And 
upon  whatever  ground  in  particular  the  Master  of  the  Rolls  may 
have  proceeded  in  this  case,  I  think  that  his  conclusion  was  clearly 
right 

The  Lord  Justice  Turner.  —  I  also  agree  with  his  Honor  in  the 
conclusion  at  which  he  has  arrived  in  this  case.  The  question 
appears  to  me  to  lie  between  the  case  of  De  Pass  (a)  and  the  case 
of  Hyam^  (6)  and  until  corrected  by  a  higher  authority,  I  retain 
the  opinion  which  we  expressed  in  the  former  of  those  cases,  that 
the  mere  circumstance  of  difficulty  existing  in  a  company 
where  the  shares  are  *  transferable  by  delivery  does  not  *308 
prevent  the  holder  of  those  shares  from  making  a  bond  fde 
and  effectual  sale  of  them.  I  do  not  see  how,  when  the  contract 
between  the  partners  is  that  each  may  transfer  his  shares,  any  one 
partner  can  have  a  right  to  complain  of  another  for  making  that 
transfer  at  a  time  when  the  company  may  happen  to  be  involved 
in  difficulties.  That  was  the  principle  upon  which  the  case  of  De 
Pass  (a)  was  decided,  and  by  that  principle  I  abide.  I  do  not 
doubt,  therefore,  the  right  to  make  a  bond  fide  transfer  of  the 
shares,  but  I  think  that  in  all  cases  the  transfer  must  be  a  bond 
fide  transfer,  using  the  words  bond  fide  transfer  in  the  sense  that 
the  transfer  is  not  to  be  a  mere  colourable  and  unsubstantial  trans- 
action. 

Now  the  facts  of  this  case  beyond  all  doubt  throw  upon  the 
appellant  the  proof  of  bona  fides^  and  the  question  is  whether  he 
has  satisfactorily  discharged  himself  of  that  onus.  I  am  of  opinion 
that  he  has  not  done  so.  First,  to  look  at  the  case  with  reference 
to  the  question  of  consideration.  The  shares  are  said  to  have 
borne  in  the  market  the  value  of  half-a-crown  per  share,  and  this 
transaction  takes  place  between  the  father  and  the  son,  without, 
so  far  as  appears,  any  discussion  between  them  as  to  the  price  to 
be  paid  for  the  shares.  Without  any  discussion  upon  the  subject 
of  the  price,  the  sum  of  2d.  or  Sd.  per  share  (for  the  parties  do  not 
seem  to  be  very  well  agreed  upon  that  point)  is  taken  as  the  price 
of  these  shares. 

It  is  said  tliat  the  question  of  consideration  is  immaterial,  and 
that  the  son  the  vendor,  the  present  appellant,  might  have  even 
paid  to  the  father  a  sum  of  money  to  take  the  transfer  of  these 

(a)  4  De  G.  &  J.  644.  (6)  1  De  G.,  F.  &  J.  76. 
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shares.    It  may  be  so,  bat  upon  the  question  of  the  bona 
*  309  fides  of  the  transaction  what  *  passed  upon  the  subject  of 

consideration  is  certainly  material.  Then  how  did  the 
father  procure  the  money  which  he  was  to  pay  for  the  shares. 
The  broker  on  the  one  hand  states  that  at  the  time  of  the  trans- 
action the  father  told  him  he  got  the  money  through  the  medium 
of  some  wager  or  other  transaction  which  he  had  entered  into,  but 
the  father  on  the  other  hand  states  that  he  got  it  from  his  other 
sons.  Here  are  different  accounts,  therefore,  given  by  the  parties 
to  the  transaction  of  the  source  from  which  the  purchase-money 
was  derived.  Then,  again,  look  at  th^  intervention  of  the  broker. 
The  circumstance  of  the  intervention  of  a  broker  is  certainly  not 
of  itself  a  ground  for  suspecting  fraud,  but  see  what  the  reason 
assigned  for  the  broker's  intervention  is.  The  son  states  it  to  have 
been  to  make  the  transaction  more  regular,  which  in  other  words 
means  to  give  it  a  more  honest  appearance.  Surely,  then,  the 
transaction  must  have  been  such  as  to  require  something  to  give 
it  an  honest  appearance.  Looking  to  the  facts  of  this  case,  and 
more  particularly  to  this,  that  the  proof  of  the  bona  fides  of  the 
transaction  rests  upon  the  appellant,  I  am  of  opinion  that  he  has 
failed  in  establishing  his  case.  This  appeal,  therefore,  must  be 
dismissed,  and  dismissed  with  costs. 


♦310         /         ♦WHALLEY  v.  WHALLEY. 

1S60.    July  13, 16,  19,  20.    August  3.    Before  the  Lords  Justices. 

G.  W.,  as  administrator  with  the  will  annexed  of  his  mother,  was  entitled  to  a 
mortgage  of  a  colliery,  6.  W.,  C.  W.,  and  N.  being  entitled  in  equal  shares 
to  the  mortgage  money.  6.  W.  was  also  receiver  of  the  colliery  and  other 
estates  held  under  the  same  title,  in  a  suit  in  which  the  title  of  the  mortgagor 
was  disputed,  and  to  which  6.  W.  was  a  party  as  representative  of  his  mother. 
This  suit  was  compromised  in  1847,  upon  the  terms  that  out  of  the  profits  of 
the  colliery  certain  yearly  sums  should  be  paid  to  Y.,  who  claimed  by  a  title 
paramount  to  the  mortgage,  and  that,  subject  to  those  payments,  20,0002. 
should  be  raised  out  of  the  colliery  and  paid  to  G.  W.  in  satisfaction  of  the 
mortgage,  and  provisions  were  made  for  letting  the  colliery.  In  February, 
1853,  G.  W.  entered  into  an  arrangement  with  Y.  for  the  purchase  irom  him 
of  the  oollieiy  and  some  other  property.     Up  to  this  time  the  colliery  had 
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been  a  veiy  losing  concern.  In  Maj,  1853,  N.  filed  a  bill  to  have  the  agree- 
ment of  1847  carried  into  effect,  and  in  Jane,  1853,  C.  W.  filed  a  bill  to  have 
it  declared  that  6.  W.  had  made  the  purchase  of  February,  1853,  as  a  trustee 
for  the  persons  interested  in  the  20,000^.  In  July,  1853,  G.  W.  answered  C. 
W/s  bill,  setting  out  the  principal  particulars  of  the  agreement  of  February, 
1853.  In  January,  1854,  N.  filed  a  supplemental  bill  against  6.  W.,  C.  W. 
and  Y.,  treating  the  purchase  as  a  purchase  made  by  G.  W.  for  his  own 
benefit,  and  seeking  to  establish  that  it  had  the  effect  of  postponing  the 
yearly  payments  to  Y.  to  the  20,000^.  In  February,  1855,  C.  W.  allowed 
his  bill  to  be  dismissed  for  want  of  prosecution.  In  April,  1855,  a  decree 
was  made  in  N.^s  suit,  establishing  the  priority  of  the  annual  payments  over 
the  20,000/.,  and  giving  directions  for  raising  the  20,000^  In  June,  1855, 
G.  W.  brought  up  N.^s  rights  under  this  decree.  C.  W.,  in  October,  1857, 
filed  a  second  bill,  to  have  it  established  that  the  purchase  of  1853  was  made 
by  G.  W.  as  a  trustee  for  the  persons  interested  in  the  20,000/. 
Held,  by  the  Lord  Justice  Knioht  Brucb,  affirming  the  decision  of  Yice-Chan- 
cellor  Wood,  the  Lord  Justice  Turner  dissenting,  that  C.  W.  had,  by  his 
conduct,  disentitled  himself  to  the  relief  sought  by  his  bill.* 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice-Chan- 
cellor  Wood,  dismissing  with  costs  the  bill  which  was  filed  to 
establish  that  a  purchase  made  by  the  defendant  Qeorge  Hammond 
Whalley,  of  certain  property  consisting  chiefly  of  mines,  was  to  be 
treated  as  made  in  trust  for  the  benefit  of  the  plaintiff  and  certain 
other  persons. 

The  plaintiff  Charles  James  Whalley  and  the  defendant  George 
Hammond  Whalley  were  the  sons  of  Elizabeth  Whalley, 
who  had  died  in  1840,  entitled  to  large  *  sums  of  money,  *  311 
amounting  to  about  80,000Z.,  due  on  mortgages  granted  by 
Edward  Youde  of  a  colliery  called  the  Plas  Madoc  Colliery  and 
the  other  mines  and  minerals  lying  under  the  Plas  Madoc  estate, 
of  which  he  claimed  to  be  owner  in  fee.  By  her  will  she  bequeathed 
her  property  to  her  executors  and  trustees  therein  named,  upon 
trusts  under  which  her  two  sons  and  her  daughter  Mrs.  Nicholson 
became  entitled  to  her  residuary  personal  estate  in  equal  shares. 
Upon  her  death  her  trustees  and  executors  renounced  probate  and 
disclaimed,  and  letters  of  administration  with  the  will  annexed 
were  granted  to  the  defendant  6.  H.  Whalley. 

Not  long  before  Mrs.  Whalley's  death,  a  suit  of  Youde  v.  Jones 
had  been  instituted  by  Edward  Youde  against  his  sister  Julia 
Youde  and  others,  for  the  purpose  of  settling  their  rights  to  the 

>  See  Ramsden  v.  Dyson,  L.  R.  1  H.  L.  129;  2  Sugden  V.  &  P.  (8th  Am. 
ed.)  743,  and  note  (u) ;  Kerr  F.  &  M.  (1st  Am.  ed.)  801-803. 
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Plas  Madoc  and  other  estates,  the  construction  of  the  instruments 
upon  which  the  title  depended  being  doubtful.  Mrs.  Whalley  was 
made  a  defendant  to  this  suit.  6.  H.  Whalley  was  appointed 
receiver  of  the  rents  of  the  estates  in  question,  including  the  mort- 
gaged colliery,  and  after  Mrs.  Whalley's  death  the  suit  was  revived 
against  him  as  her  personal  representative.    On  the  29th  of  April, 

1845,  a  decree  was  made,  the  result  of  which  was  to  establish 
that  the  mortgagor  was  not  owner  in  fee,  but  had  only  a  life-estate 
in  the  whole  property,  including  the  colliery.  The  mortgagor  and 
G.  H.  Whalley  appealed,  but  before  the  appeal  had  been  heard  the 
mortgagor  died,  and  after  his  death  an  agreement  of  compromise 
was  entered  into,  dated  the  20th  of  September,  1847. 

This  agreement  was  made  between  the  defendant  6.  H.  Whalley, 
Mr.  and  Mrs.  Nicholson  and  the  plaintiff  of  the  one  part,  and  the 
persons  who  according  to  the  decree  were  now  the  only 
♦  312  persons  interested  in  the  property  *  of  the  other  part.  It 
stated  the  particulars  of  the  securities  to  which  G.  H. 
Whalley,  as  the  administrator  of  his  mother,  claimed  to  be  entitled 
upon  the  estate ;  and  it  was  thereby  among  other  things  agreed  to 
the  following  effect :  — 

That  out  of  certain  funds  in  Court  in  Youde  v.  Jone%j  and  out  of 
the  balance  of  rents  in  the  hands  of  G.  H.  Whalley  as  receiver, 
the  sum  of  3000Z.  should  be  retained  by  or  paid  to  G.  H.  Whalley 
as  such  administrator  as  aforesaid,  in  part  satisfaction  of  the 
moneys  due  to  him  as  such  administrator  upon  his  securities. 

That  G.  H.  Whalley  as  such  fidministrator  should  also  be  enti* 
tied  to  20,000/.,  to  be  raised  out  of  the  rents  and  profits  of  the 
colliery  and  mines  under  the  Plas  Madoc  estate,  with  interest  at 
8/.  per  cent  from  the  Ist  of  October  then  next. 

That  the  parties  should  endeavour  to  procure  to  be  granted  by 
all  necessary  parties  a  lease  of  the  colliery  to  Gomer  Roberts,  the 
then  occupier,  or  to  any  other  person  who  might  afterwards  become 
lessee,  at  the  rent  of  2500Z.,  and  such  fui-ther  rent  by  way  of 
royalty  on  the  minerals,  and  upon  such  terms  as  had  been  agreed 
upon  between  G.  H.  Whalley  and  Gomer  Roberts,  and  were  con- 
tained in  a  letter  from  Gomer  Roberts  dated  the  30th  of  March, 

1846,  or  such  other  terms  as  might  afterwards  be  agreed  upon 
between  the  parties  and  any  other  lessee. 

That  G.  H.  Whalley  as  such  administrator  should  receive  the 
xents  and  royalties  from  such  leases,  make  thereout  to  Julia  Youde, 
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or  other  the  person  or  persons  for  the  time  being  beneficially 
entitled  to  the  rents  of  the  Plas  Madoc  estate,  under  the  will  of  T. 
W.  Youde,  certain  yearly  payments  varying  in  the  events 
therein  mentioned,  *  but  not  less  than  1000/.  per  annum  and  *  313 
not  more  than  1500/.  per  annum,  and  apply  the  residue  in 
payment  of  the  said  principal  sum  of  20,000/.  and  the  interest 
thereon,  and  that  the  sums  by  this  agreement  made  payable  to  6. 
H.  Whalley  were  to  be  taken  in  satisfaction  of  all  claims  under 
the  securities. 

G.  H.  Whalley  received  the  8000/.  and  paid  one-third  of  it  to 
the  plaintiff  and  another  third  to  Mr.  and  Mrs.  Nicholson. 

On  the  29th  of  September,  1848,  the  proposed  lease  was  granted 
to  Gomer  Roberts  along  with  two  other  persons.  It  soon  became 
apparent  that  Gomer  Roberts  would  not  be  able  to  continue  the 
-working  without  some  assistance.  In  March,  1849,  G.  H.  Whalley 
wrote  to  the  plaintiff,  askhig  his  opinion  as  to  what  should  be  done, 
and  the  plaintiff  sent  a  reply  declining  to  interfere  in  any  way. 
In  August,  1849,  Gomer  Roberts  became  bankrupt,  and  the  colliery 
was  given  up.  The  defendant  G.  H*.  Whalley  thereupon  entered 
into  possession  of  the  mines  and  carried  on  the  working  of  them, 
with  the  view  of  keeping  them  going  till  an  opportunity  should 
occur  of  letting  them  to  advantage.  In  February,  1851,  he  suc- 
ceeded in  letting  part  of  them  to  the  British  Iron  Company,  and 
shortly  afterwards  let  a  small  part  to  a  private  individual,  and 
continued  to  work  the  remainder  himself  till  August,  1852,  when 
he  let  them  from  month  to  month  to  a  tenant  as  a  temporary 
arrangement  until  a  negotiation  for  a  lease  of  the  bulk  of  them  to 
the  British  Iron  Company  could  be  concluded.  During  the  whole 
of  this  period  the  results  were  unfavourable,  and  left  G.  H.  Whalley 
considerably  out  of  pocket,  he  having  incurred  considerable  expenses 
as  to  the  construction  of  a  branch  railway  and  otherwise,  with  a 
view  to  rendering  the  mines  ultimately  productive.  He 
had  also  made  payments  •  to  the  Youdes  in  respect  of  the  *  314 
annuity  which  under  the  agreement  of  1847  was  payable 
out  of  the  proceeds  of  the  mines ;  and  in  January,  1853,  he  alleged 
that,  as  between  him  and  the  Youdes,  the  property  was  indebted 
to  him  in  a  large  sum  in  respect  of  payments  made  by  him  on 
account  of  the  annuity,  beyond  the  income  derived  from  the  mines 
and  applicable  to  the  payment  of  that  annuity. 

Under  the  above  state  of  circumstances,  G.  H.  Whalley  entered 
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into  negotiations  with  the  Youdes  with  a  view  of  obtaining  such  a 
farther  interest  in  the  property  as  would  enable  him  to  deal  with 
the  mines  to  greater  advantage,  and  in  January,  1853,  his  solio- 
itor  wrote  letters  to  Mr.  Nicholson  and  to  C.  J.  Whalley,  part  of 
which  was  as  follows :  — 

"  I  think  it  right  to  inform  you  that  Mr.  Whalley  has  entered 
into  an  arrangement  with  Miss  Youde  and  her  family  for  the 
purchase  of  their  interest  in  the  Plas  Madoc  estate,  including  the 
mines.  You  are  aware  that,  in  consequence  partly  of  the  circum-* 
stances  of  the  colliery  and  partly  from  an  unwillingness  to  make 
any  permanent  arrangements  without  your  concurrence,  accom- 
panied, as  your  refusal  has  been,  by  intimations  that  you  had 
some  views  of  the  proper  course  to  be  pursued  different  from 
those  acted  upon  by  Mr.  Whalley,  but  which  views  he  states  that 
you  never  distinctly  communicated  to  him,  that  the  colliery  has 
been  carried  on  under  the  greatest  possible  disadvantages.  .  .  . 
Having  arrived  at  the  close  of  another  year,  and  Miss  Youde 
declining  any  longer  to  be  a*  pai*ty  to  the  working  of  tlie  mines,  it 
being  obvious  that,  if  the  working  is  now  stopped,  the  prospects  of 
realizing  any  portion  of  the  charge  due  to  Mrs.  Whalley's  estate 
would  be  indefinitely  postponed,  Mr.  Whalley  has  acceded  to  the 

arrangement  for  the  purchase  above  mentioned,  whereby  he 
*  315    hopes  to  be  enabled  to  make  such  provisions  for  the  *  proper 

working  as  will  prevent  that  result." 

.  No  answer  was  returned  to  this  letter. 

On  the  5th  of  February,  1853,  an  agreement  was  entered  into 
between  the  Youdes  of  the  one  part,  and  6.  H.  Whalley  of  the 
other  part.  This  agreement  recited,  that  under  and  by  virtue  of 
the  will  of  Thomas  Watkin  Youde,  Esq.,  deceased,  and  otherwise, 
the  said  parties  thereto  of  the  first  part,  or  some  or  one  of  them, 
were  or  was  seised  of  certain  estates  in  the  counties  of  Denbigh 
and  Montgomery,  and  of  certain  mines  and  minerals  lying  under 
the  surface  of  the  said  estates,  or  part  thereof,  subject  to  certain 
mortgages  and  charges  thereon,  and  that  the  said  estates  and 
mines  having  been  for  many  years  involved  in  certain  Chancery 
suits,  certain  arrangements  had  been  made  by  an  agreement  dated 
the  20th  day  of  September,  1847,  and  made  between  the  said 
several  parties  thereto  and  others,  for  terminating  the  said  suits, 
[2443 


WHALLET  V.  WHALLET.  *  815 

and  that  by  an  order  of  the  Court  of  Chancery  all  further  pro- 
ceedings in  the  said  suits  were  stayed  accordingly ;  and  that  G.  H. 
Whalley,  who  was  the  receiver  appointed  by  the  Court  of  Chan- 
cery, having  made  various  advances  in  money  to  the  parties 
thereto  of  the  first  part,  and  having  laid  out  various  sums  of 
money  in  improving  the  said  mines  and  the  works  connected 
therewith  in  making  a  branch  railway  on  part  of  the  same,  and 
otherwise  in  relation  to  the  same  estates,  it  was,  by  an  agreement 
dated  the  26th  day  of  May,  1851,  and  made  between  the  said 
'  several  parties  thereto,  amongst  other  things,  mutually  agreed  that 
the  said  G.  H.  Whalley  should  continue  to  receive  all  the  rents 
and  profits  of  the  said  estates  and  mines  until  he  had  been  fully 
paid  all  sums  due  and  owing  to  him  individually,  and  in  respect  of 
his  own  personal  advances,  upon  the  terms  and  in  manner  there- 
inafter expressed.  It  was  further  recited  that  O.  H. 
Whalley  had  expended  various  *  further  sums  of  money  in  *  816 
carrying  on  the  said  mines  and  works,  or  otherwise  in  rela- 
tion thereto,  and  in  making  a  branch  railway  and  otherwise  relating 
to  the  said  estates,  and  in  payments  and  advances  to  the  said 
parties  theretp  of  the  first  part,  or  some  or  one  of  them,  and  the 
said  G.  H.  Whalley  claimed  to  be  due  to  him  up  to  the  1st  day  of 
January,  1852,  the  sum  of  12,0002.,  or  thereabouts,  on  account 
of  his  individual  payments  and  advances  in  respect  of  the  said 
estates,  moneys,  and  works,  over  and  above  the  moneys  ho  had 
expended  and  was  become  liable  to  pay  since  the  said  1st  day  of  Janu- 
ary, 1852,  and  as  to  which  the  accounts  of  the  said  G.  H.  Wlialley 
had  not  yet  been  fully  made  out,  and  that  the  parties  of  the  first 
part  had  not  fully  examined  the  accounts  of  G.  H.  Whalley  in 
respect  of  the  sums  claimed  by  him,  and  had  not  settled  the 
same,  but  it  had  been  agreed  between  the  parties  that  in  order 
finally  to  settle  and  compromise  all  matters,  accounts,  differences, 
and  things  between  the  said  parties  thereto  of  the  first  part,  and 
G.  n.  Whalley,  certain  arrangements  should  be  made  between  the 
parties  in  manner  thereinafter  mentioned. 

The  agreement  then  proceeded  to  provide  as  follows :  — 

First,  that  50002.  should  forthwith  be  raised  by  mortgage  of  the 

Flas  Madoc  estate  and  mines  and  the  tithes  of  Christronydd  Een- 

rick  and  the  Ruthin  estate  and  the  Llangerrig  estate,  and  that 

50002.  should   be  paid  to  G.  H.   Whalley  on  the   execution  of 
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the  mortgage,  and  that  he  should,  if  necessary,  concur  in  such 
mortgage. 

Secondly,  that  the  Plas  Madoc  estate  and  mines,  and  the  tithes 
of  Ghristronydd  Kenrick  and  the  Ruthin  estate,  should  on  or 
before  the  1st  day  of  April  then  next  be  conveyed  to  G.  H.  Whal- 
ley  in  fee,  subject  to  cei*tain  specified  mortgages  then  affect- 
*  817  ing  the  same,  and  *  also  to  such  further  mortgage  or 
mortgages  as  might  be  necessary  for  raising  the  said  sum 
of  5000/.  and  all  other  mortgages  and  incumbrances  affecting  the 
same  estates. 

Thirdly,  that  G.  H.  Whalley  should  within  two  years  from  the 
1st  of  January,  1853,  procure  the  release  of  the  Glockfan  estate 
(except  that  part  of  it  called  the  Twederisker  Farm)  from  all  the 
mortgages  affecting  it,  including  the  said  mortgage  for  50002. ; 
and  that,  at  the  time  of  the  execution  of  the  conveyance  of  the 
Plas  Madoc  estate  and  other  estates  to  the  said  G.  H.  Whalley,  he 
should  execute  to  the  said  parties  of  the  first  part  a  mortgage  of 
the  Plas  Madoc. and  other  estates  so  to  be  conveyed  to  him  as 
aforesaid,  for  the  purpose  of  charging  the  same  exclusively  with 
any  moneys  which  the  Clockfan  estate  was  then  charged  with, 
including  the  said  5000Z.  and  all  expenses  in  respect  of  the  same 
and  in  exoneration  of  the  Glockfan  estate. 

Fourthly,  that  G.  H.  Whalley  should  at  the  time  of  the  execu- 
tion of  the  conveyance  to  him  of  the  said  estate  execute  a  general 
release  to  the  said  parties  of  the  first  part  of  all  claims  and 
demands  which  he  had  against  the  parties  of.  the  first  part,  or  any 
of  them. 

Fifthly,  that  on  the  execution  of  the  conveyance  as  aforesaid  to 
G.  H.  Whalley  of  the  Plas  Madoc  and  other  estates,  the  said 
parties  of  the  first  part  would  grant  to  G.  H.  Whalley  a  lease  of 
the  Glockfan  estate  (except  Glockfan  House,  garden,  and  prem- 
ises), for  the  term  of  sixty-one  years  from  the  date  of  the  convey- 
ance, at  the  rent  of  9t50Z.,  with  liberty  to  open  and  work  quarries 
and  mines  upon  the  terms  therein  mentioned. 

Sixthly,  that  the  parties  of  the  first  part,  or  the  survivors 

*  318   or  survivor  of  them,  should  be  at  liberty  to  take  a  *  lease 

from  G.  H.  Whalley ;  and  G.  H.  Whalley  agreed  to  grant  to 

them,  if  required,  a  lease  of  fifty  acres  of  land,  or  any  smaller 

quantity  which  they,  he,  or  she  might  require  near  or  adjoining 
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Clockfan  House,  for  such  term  of  years  as  they,  he,  or  she  might 
think  proper,  subject  to  the  payment  of  a  fair  rent. 

Seventhly,  that  at  the  time  of  the  execution  of  the  above  release 
by  G.  H.  Whalley  of  all  his  claims,  the  Twederisker  Farm  should 
be  conveyed,  subject  to  such  mortgages  and  incumbrances  as  then 
affected  the  same,  and  which  were  estimated  to  amount  to  its  full 
value,  to  Q.  H.  Whalley  in  fee. 

Eighthly,  that  G.  H.  Whalley  should,  within  five  years  from 
the  1st  of  January,  1853,  lay  out  in   improving  the   Clockfan 
'  estate  enough  to  raise  its  annual  value  to  950Z. 

Tenthly,  that  in  the  event  of  the  parties  of  the  first  part  or 
their  heirs  being  desirous  of  selling  their  interest  in  the  Clockfan 
estate,  or  any  portion  thereof,  within  twenty-one  years,  G.  H. 
Whalley,  his  executors,  administrators,  or  assigns,  should  have 
the  right  of  pre-emption,  and  in  case  of  dispute  the  terms  and 
price  should  be  settled  by  arbitration  in  the  usual  way. 

The  twelfth  clause  provided  for  G.  H.  Whalley  receiving  certain 
arrears  of  rent,  and  discharging  all  outgoings  during  the  same 
period. 

Pourteenthly,  that  on  the  execution  of  the  conveyance  of  the 
Flas  Madoc  estate,  G.  H.  Whalley  should  enter  into  a  covenant  to 
indemnify  the  parties  of  the  first  part  from  all  claims  and  demands 
of  the  plaintiff  and  Mr.  and  Mrs.  Nicholson,  under  the  agreement 
of  the  20th  of  September,  1847. 

*  Fifteenthly,  that  the  conveyances  to  G.  H.  Whalley  *319 
should  be  made  to  and  accepted  by  him,  subject  to  the  then 
present  tenancies  and  agreements,  and  also  subject  to  the  agree- 
ment of  the  20th  of  September,  1847 ;  and  G.  H.  Whalley  should 
at  the  same  time  indemnify  the  parties  of  the  first  part  against  all 
liabilities  under  those  agreements. 

Seventeenthly,  that  G.  H.  Whalley  should  accept  the  title  of  the 
parties  of  the  first  part  to  the  said  estates  agreed  to  be  conveyed 
to  him  as  aforesaid,  without  any  further  investigation. 

Eighteenthly,  that  in  the  event  of  this  arrangement  not  being 
fiilly  carried  out  by  reason  of  any  default  of  G.  H.  Whalley,  then 
the  agreement  should  be  void,  except  that  the  payment  of  the  said 
sum  of  5000Z.  should  operate  as  a  full  discharge  and  release  of  all 
the  individual  claims  and  demands  of  G.  H.  Whalley  against  the 
parties  of  the  first  part,  or  any  of  them,  in  respect  of  the  subject- 
matters  of  the  agreement ;  and  except  that  G.  H.  Whalley  should 
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be  entitled  to  retain  for  his  own  benefit  all  sums  of  money  which 
should  then  have  become  due  in  respect  of  the  Plas  Madoc  estate 
and  mines  and  the  Ruthin  estate  and  the  tithes  of  Ghristronydd 
Kenrick,  he  paying  all  sums  and  claims  payable  out  of  those 
estates,  or  in  respect  thereof. 

Nineteenthly,  that  pending  the  arrangements  for  carrying  this 
agreement  into  effect,  the  rents  and  profits  of  the  estates  should  be 
applied  in  the  same  manner  as  they  would  be  applicable  on  the 
completion  of  such  arrangements,  and  in  particular  the  parties  of 
the  first  part  should  be  entitled  to  receive  from  G.  H.  Whalley  the 
sum  of  9502.  a  year  for  the  rent  of  the  Clockfan  estate  from  the 

25th  of  December  then  last. 
*  820       ♦  Twenty-first,  that  G.  H.  Whalley  should  pay  all  costs 
incident  to  tlie  agreement  and  the  completion  of  the  arrange- 
ment thereby  contemplated. 

On  the  4th  of  June,  1853,  an  agreement  was  concluded  with 
the  British  Iron  Company  for  a  lease  to  them  of  the  bulk  of  *the 
mines,  the  fixed  rent  being  1500/.  per  annum ;  but  the  agreement 
was  made  subject  to  a  provision  giving  them  power  to  determine 
the  tenancy  by  giving  a  year's  notice  and  paying  down  2000Z.  By 
this  agreement  the  company  was  exempted  from  various  restric- 
tions to  which  Gomer  Roberts  had  been  subject,  as  to  injuring  the 
surface  of  the  Plas  Madoc  estate,  and  obtained  more  extensive 
powers  than  he  had  of  using  the  railways  and  tramways  on  the 
estate ;  and  these  privileges  were  afterwards  further  extended  by  a 
subsequent  agreement  of  September,  1856. 

In  the  mean  time,  in  May,  1858,  Mr.  Nicholson,  as  the  personal 
representative  of  his  wife,  who  had  died  in  1849,  filed  his  bill 
against  G.  H.  Whalley  and  C.  J.  Whalley,  seeking  relief  on  the 
footing  of  the  agreement  of  September,  1847,  and  asking  to  have 
all  the  payments  made  by  G.  H.  Whalley  while  in  possession  of  the 
colliery  disallowed,  on  the  ground  that  his  occupying  it  was 
unauthorized. 

On  the  14th  of  June,  1853,  the  plaintiff  filed  a  bill  setting  out 
the  agreement  of  the  20th  of  September,  1847,  and  complaining 
among  other  things  of  G.  H.  Whalley  having  been  in  possession 
of  the  colliery  instead  of  letting  it.  The  bill  charged  by  the  30th 
paragraph  that  the  defendant  G.  H.  Whalley  alleged,  as  the  facts 
were,  that  he  had  contracted  for  and  had  purchased,  and  that  under 
and  by  virtue  of  certain  deeds  and  assurances,  the  dates  and 
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other  particulars  whereof  the  plaintiff  was  *  unable  to  set  *  321 
forth,  there  had  been  conyeyed  to  him  all  the  estate  and 
interest  of  the  Toudes  in  the  colliery  and  the  Plas  Madoc  estate, 
and  that  the  Youdes  had  no  longer  any  interest  in  the  property, 
and  that  G.  H.  Whalley  further  alleged  that  in  consequence  of  the 
refusal  of  the  plaintiff  and  Nicholson  to  co-operate  with  him  in  work- 
ing the  colliery,  he  was  entitled  to  put  an  end  to  the  agreement  of 
1847.  By  the  83d  paragraph,  the  plaintiff  set  up  the  case  that  O. 
H.  Whalley  had  availed  himself  of  his  position  as  trustee  and 
receiver  to  make  the  purchase,  and  that  he  ought  to  be  taken  to 
have  made  the  purchase  as  a  trustee  for  the  persons  interested  in 
the  20,000Z.  The  bill  prayed  for  a  specific  performance  of  the 
agreement  of  September,  1847 ;  for  a  declaration  that  6.  H. 
Whalley  was  not  entitled  to  work  the  mines,  and  that  6.  H  Whal- 
ley might  be  charged  with  an  occupation  rent ;  that  it  might  be 
declared  that  G.  H.  Whalley  made  the  purchase  as  a  trustee,  and 
that  for  the  purpose  of  ascertaining  the  amount  of  contribution  to 
which  G.  H.  Whalley  was  entitled  in  respect  of  the  purchase,  the 
date  and  full  particulars  thereof  might  be  ascertained,  and  an 
account  be  taken  of  all  payments  and  allowances  made  by  him  to 
the  Youdes  in  respect  thereof.  The  rest  of  the  prayer  is  not 
necessary  to  be  noticed. 

On  the  22d  of  July,  1853,  G.  H.  Whalley  put  in  his  answer  to 
the  last>-mentioned  bill,  setting  forth  the  most  material  parts  of  the 
agreement  of  1853,  but  not  disclosing  what  the  properties  were  to 
which  the  agreement  related  other  than  the  Plas  Madoc  estate,  nor 
the  facts  relating  to  the  lease  of  Glockfan,  nor  the  18th  clause 
enabling  the  Youdes  to  determine  the  agreement  on  any  default  by 
G.  H.  WhaUey. 

In  September,  1858,  Nicholson  died.  His  suit  was 
•  revived  by  his  executors,  who  had  taken  out  administra-  *  322 
tion  to  the  estate  of  Mrs.  Nicholson,  and  in  January,  1854, 
they  filed  a  supplemental  bill  against  G.  H.  Whalley,  C.  J.  Whalley 
and  the  Youdes.  This  bill  prayed  that  the  agreement  of  Septem- 
ber, 1847,  might  be  carried  into  execution;  that  it  might  be 
declared  that  G.  H.  Whalley  and  Julia  Youde  were  not  entitled  to 
be  paid  out  of  the  income  of  the  colliery  any  arrears  of  the  yearly 
sums  reserved  to  the  Youdes  by  that  agreement,  and  that  it  might 
be  declared  that  such  yearly  sums  had  ceased  to  be  payable,  or 
that  the  payment  thereof  ought  to  be  postponed  to  the  20,000/. ; 
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that  G.  H.  Whalley  might  be  charged  with  an  occupation  rent,  and 
with  the  full  value  of  all  minerals  which  he  had  gotten ;  that  an 
account  might  be  taken  of  rents  and  royalties  received  by  him,  and 
for  a  receiver.  « 

This  supplemental  bill  proceeded  on  the  footing,  not  that  G.  H. 
Whalley  had,  by  the  agreement  of  1853,  effected  a  purchase  to 
the  benefit  of  which  the  cestuia  qw  truBt  of  the  20,000/.  were 
entitled,  but  that  he  had  become  owner  of  the  estate,  subject  to 
that  charge,  by  a  dealing  of  such  a  nature  that  the  prior  incum- 
brance to  which  the  Youdes  were  entitled  under  the  agreement  of 
1847  had,  according  to  the  principle  of  Toulmin  v.  Steercj  (a)  lost 
its  priority.  These  suits  of  Nicholson  v.  Whalley  were  ready  for 
hearing  in  December,  1854. 

The  plaintiff  0.  J.  Whalley  had  amended  his  bill  in  June,  1854, 
under  an  order  dated  the  11th  of  May,  1854,  but  had  subsequently 
taken  no  material  step  in  his  cause.  On  the  26th  of  January, 
1855,  the  defendant  in  his  suit  moved  to  dismiss  for  want  of  pros- 
ecution, and  the  usual  order  was  made,  except  that  a  some- 
*323  what  longer  *time  than  usual  was  allowed  for  filing  a 
replication.  The  plaintiff  did  not  file  his  replication,  and 
in  February,  1855,  the  bill  was  dismissed. 

On  the  28th  of  April,  1855,  a  decree  was  made  by  the  Lords 
Justices  in  the  original  and  supplemental  suits  of  Nichohon  v. 
Whalley.  The  supplemental  bill  was  dismissed  as  regarded  the 
claim  to  charge  G.  H.  Whalley  with  an  occupation  rent  and  with 
wilful  default,  and  the  priority  of  the  yearly  sums  payable  to  the 
Youdes  under  the  agreement  of  1847,  over  the  20,000/.,  was 
declared.  An  account  was  directed  of  what  was  due  in  respect  of 
the  above  yearly  payments,  and  in  respect  of  the  20,000/.  and 
interest ;  also  an  account  of  rents,  royalties,  and  moneys  arising 
from  the  sale  of  minerals,  received  by  G.  H.  Whalley,  and  an 
account  of  moneys  paid  by  G.  H.  Whalley  in  respect  of  the  above 
yearly  payments.  And  the  Court  being  of  opinion  that  the  con- 
duct of  G.  H.  Whalley  in  working  the  mines  while  unlet  was 
proper,  divers  accounts  and  inquiries  were  directed  as  to  the 
expenses  incurred  by  him  in  relation  to  the  working,  repairing,  and 
improving  the  mines,  and  providing  them  with  machinery ;  and  it 
was  declared  that  what,  if  any  thing,  should  be  found  due  to  him 

(a)  3  Meriv.  210. 
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on  the  balance  of  the  above  accounts  ought  to  be  paid  out  of  the 
rents  and  profits  in  priority  to  the  20,0002.  and  interest. 

Soon  afterwards  G.  H.  Whalley  entered  into  a  compromise  with 
the  plaintiffs  ii^  the  supplemental  suit  of  Nicholaon  y.  Whalley ^  and 
such  compromise,  in  June,  1855,  was  approved  by  the  Master  of 
the  Rolls,  to  whose  Court  the  cause  was  attached.  G.  J.  Whalley 
was  aware  of  this  compromise  before  it  was  approved  by  the 
Master  of  the  Rolls,  and  objected  to  it.  After  this  compromise,  no 
further  proceedings  were  taken  in  the  suits  of  NichoUon  v.  Whal- 
ley. 

♦  On  the  6th  of  October,  1857,  the  plaintiff  C.  J.  Whalley  *  324 
filed  his  present  bill  against  6.  H.  Whalley  and  Nicholson's 
executors,  praying  that  it  might  be  declared  that  O.  H.  Whalley 
made  the  purchase  of  1853  as  a  trustee  for  and  on  behalf  of  the 
persons  interested  in  the  mortgage  debt  of  20,0002.,  and  for  relief 
consequent  on  such  declaration,  with  a  prayer  in  the  alternative, 
of  which  the  material  part  was,  that  if  the  Court  should  be  of 
opinion  that  J.  H.  Whalley  did  not  make  the  purchase  as  a  trustee, 
then  it  might  be  declared  that  certain  sums  received  by  him  ought 
to  have  been  applied  towards  payment  of  the  20,0002.,  and  interest, 
and  for  account  and  payment ;  and  that  the  amount  due  for  prin- 
cipal and  interest  in  respect  of  the  mortgage  debt  might  be  ascer- 
tained and  raised. 

The  above  is  a  brief  outline  of  the  leading  facts  of  the  case. 
The  defendant  G.  H.  Whalley  set  up  the  case  that  the  plaintiff 
and  Nicholson  had  refused  to  concur  in  the  agreement  of  1853, 
considering  it  hazardous,  and  that  they  had  refused  to  co-operate 
with  him  in  any  way  in  making  the  mines  profitable,  and  had  held 
back  until  they  found  that  after  incurring  great  expense  and  risk 
he  had  succeeded  in  making  the  concern  an  advantageous  one. 
Tlie  plaintiff  contended  that  he  had  not  sufficient  information  as 
to  the  facts  of  the  case  till  he  obtained  it  in  the  course  of  the  pro- 
ceedings for  compromising  Nicholson  v.  Whalley.  There  was  a 
conflict  of  evidence  on  these  points,  particularly  as  to  the  amount 
of  information  actually  possessed  by  the  plaintiff  at  the  time  when 
the  transaction  of  1853  took  place,  and  at  the  time  when  his 
former  bill  was  dismissed,  but  there  did  not  appear  to  be  any 
reason  to  attribute  any  fraud  or  wilful  concealment  to  6.  H. 
Whalley. 

*  The  cause  came  on  to  be  heard  before  Yice-Chancellor    *  325 
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Wood,  who  was  of  opinion  that  the  plaintiff  had  lain  by  in 
such  a  manner  as  to  debar  himself  from  all  right  to  claim  to  treat 
the  transaction  of  1853  as  made  for  the  benefit  of  the  cestuis  que 
trust  of  the  20,000{.  His  Honor  considered  that  .in  July,  1853, 
the  plaintiff  was  in  a  position  to  have  obtained  all  requisite  infor- 
mation ;  and  tliat  after  having,  so  long  ago  as  1854,  abandoned 
his  former  suit,  in  which  he  asserted  the  same  right  as  in  the 
present  one,  and  having  waited  for  the  result  of  another  suit 
founded  upon  a  different  view  of  the  same  facts,  and  allowed  the 
defendant  so  long  to  carry  on  a  concern  of  an  extremely  haz- 
ardous nature,  he  was  not  at  liberty  now  to  revive  his  former 
claim.  As  regarded  the  other  alternative  of  the  prayer,  his  Honor 
considered  the  bill  unnecessary,  since  a  decree  had  been  made  in 
Nicholson  v.  Whalletf,  under  which  the  plaintiff  C.  J.  Whalley 
might  obtain  all  he  was  entitled  to  under  the  agreement  of  1857. 
His  Honor  accordingly  dismissed  the  bill  with  costs  as  against  all 
parties.    The  plaintiff  appealed. 

Mr.  Rolt  and  Mr.  DrtLce,  for  the  plaintiff,  in  support  of  the 
appeal.  —  We  say,  first,  that  6.  H.  Whalley,  having  purchased  in 
the  character  of  administrator,  was  a  trustee  for  us,  even  if  he 
bought  with  his  pwn  money.  But,  secondly,  we  say  that  all  the 
consideration  which  he  paid  to  the  Toudes  was  derived  from  the 
estate,  to  which  we  are  beneficially  entitled.  We  say,  then,  that 
any  defence  grounded  on  lachness  or  acquiescence  is  excluded ; 
firstly,  because  this  was  not  a  mere  constructive  trust ;  and,  sec- 
ondly, because  G.  H.  Whalley  expended  no  money  of  his  own,  but 

only  money  in  which  we  are  interested,  and  which  we  have 
*  826    a  right  to  follow.     But  we  say  *  further  that  even  if  such  a 

defence  is  admissible  it  is  not  established. 
Now,  as  to  the  first  point,  the  agreement  of  1847,  shows  that 
the  receivership  was  annexed  to  the  ofiice  of  administrator.  The 
being  administrator  introduced  G.  H.  Whalley  to  the  receivership, 
and  the  receivership  placed  him  in  a  position  to  obtain  the  agree- 
ment of  1853,  which  he  must  be  taken  to  have  entered  into  in 
the  character  of  administrator.  It  has  been  urged  on  his  behalf 
that  he  did  not  continue  a  trustee  for  us  till  1853,  but  the  decree 
in  Nicholson  v.  Whalley  is  decisive  in  our  favour  on  that  point. 
Fosbrooke  v.  Balguy  (a)  applies.     The  purchase  is  one  for  the 

(a)  1  Myl.  &  K.  226. 
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benefit  of  the  estate,  and  indeed  the  subsequent  letters  of  G.  H. 
Whalley  admit  a  continuing  trust. 

Then  as  to  the  second  point,  G.  H.  Whalley  admits  that  5000/. 
was  paid  to  him  under  the  agreement  of  1853,  and  that  2700Z.  has 
since  been  raised.  He  has  thus  been  paid  out  of  the  estate  the 
whole  of  his  advances,  and  cannot  set  up  the  case  that  the  purchase 
was  made  with  his  own  money. 

Then  upon  the  question  whether  our  right  is  barred.  In  order 
to  bar  our  right  there  must  be  lapse  of  time ;  full  information 
must  have  been  given  to  us,  and  there  must  have  been  acquies- 
cence after  receiving  such  information,  and  an  expenditure  by  the 
defendant  on  the  faith  of  such  acquiescence.  Here  the  lapse  of 
time  alone  is  clearly  insufficient,  ffart  v.  Clarke,  (a)  The  obli- 
gation on  G.  H.  Whalley  to  give  us  full  information  is  shown 
by  Clements  v.  Sally  (6)  and  he  never  gave  us  any 
*  but  what  we  extracted  by  suit.  Acquiescence  on  our  part  *  827 
there  has  been  none,  nor  has  there  been  a  lying  by  while 
the  defendant  was  incurring  risk  and  expenditure.  The  colliery 
from  1858  has  been  let,  so  that  there  has  been  no  risk,  the  agree- 
ment for  that  lease  having  been  nearly  settled  when  the  purchase 
was  made ;  and,  moreover,  the  property  does  not  entirely  consist  of 
mines,  as  it  did  in  the  reported  cases  relied  on  in  the  Court  below. 
The  principles  of  Norway  v.  Howe  (c)  and  Prendergast  v.  Thir- 
tan  ((2)  have  never  been  applied  to  a  case  of  direct  trust  like  this. 
Ckffg  V.  Fishwicky  (e)  Hart  v.  Clarke^  (^)  Clegg  v.  Udmondsany  (A) 
Clements  v.  HaU.  (i) 

Mr,  Daniel  and  Mr,  G.  Osborne  Morgan,  for  the  defendant.  — 
We  say  that  this  is  a  case  of  unfair  lying  by,  —  a  case  where  the 
plaintiff,  having  full  means  of  knowledge,  determined  not  to  put 
forward  his  claim  until  events  occurred  which  made  it  advanta- 
geous to  do  so.  As  to  the  points  made  by  the  plaintiff,  we  say 
that  there  is  no  case  of  direct  trust.  The  defendant  was,  no 
doubt,  a  trustee  for  the   purpose  of  raising  the   20,0002.    The 

(a)  6  De  G.,  M.  &  G.  282.  (c)  19  Yes.  144. 

(6)  2  De  G.  &  J.  173,  188. 

(d)  1  Y.  &  C.  C.  C.  98 ;  S.  C.  on  appeal,  13  L.  J.,  N.  S.,  Ch.  268. 

(0   1  Mac.  &  G.  294. 

(g)  6  De  G.,  M.  &  G.  232;  6  H.  L.  Gas.  633. 

Ih)  3  Jur.  N.  S.  299,  L.  Js.  (i)  2  De  G.  &  J.  178. 
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agreement  of  the  20th  of  September,  1847,  was  the  root  of  the 
title,  and  this  agreement  was  based  on  the  contingency  of 
the  concurrence  of  all  parties  in  a  lease  of  the  mines  being 
obtained.  The  direct  trust  could  only  apply  then  to  the  interest 
to  be  created  by  the  joint  action  of  the  parties,  and  could  only 
arise  in  the  event  of  the  agreement  being  carried  out.  By  the 
agreement,  the   defendant    took  upon   himself  liabilities. 

*  828   The  result  of  the  *  agreement  was  speculative,  and   the 

plaintiff  deliberately  refused  to  incur  liability.  In  March, 
1849,  the  defendant  applied  to  plaintiff  to  know  what  he  was  to 
do  about  the  property,  and  received  by  letter  the  answer  that  he 
must  act  on  his  own  risk.  After  that  letter  there  was  no  obliga- 
tion on  the  defendant  to  see  that  the  plaintiff  received  full  infor- 
mation. The  purchase  in  1853  was  a  very  hazardous  one.  Apart 
from  the  mines,  it  was  a  losing  bargain,  and  there  was  not  at  that 
time  any  binding  agreement  for  a  lease  of  the  mines.  If  the 
British  Iron  Company  had  not  taken  them,  the  contract  of  1853 
would  have  been  a  most  disadvantageous  one. 

Mr.  Roltj  in  reply.  —  If  a  joint  owner  standing  in  no  fiduciary 
relation  to  the  other  part-owners  purchases,  that  is  a  case  of 
merely  constructive  trust,  and  the  person  claiming  the  benefit  of 
it  must  come  speedily,  even  if  his  knowledge  be  imperfect.  But 
the  case  is  different  where  the  purchaser  originally  stood  in  a 
fiduciary  relation  to  the  other  parties  interested.  In  that  case  a 
duty  is  imposed  upon  him.  There  are  two  classes  of  cases  of 
this  description.  First,  where  the  trustee  purchases  with  his 
own  money ;  secondly,  where  he  purchases  through  the  medium 
of  the  trust  estate.  Even  in  the  first  of  these  classes  a  clear  case 
of  rejection  by  the  cestui  que  trust  is  necessary  in  order  that  his 
right  may  be  taken  away,  d  fortiori  where  the  purchase  is  made 
by  means  of  the  trust  property.  There  the  newly  acquired  prop- 
erty must  go  with  the  original  property,  and  nothing  will  bar  the 
right  to  the  one  which  would  not  bar  the  right  to  the  other. 
Here  the  defendant  was  an  actual  trustee  at  the  time  of  the  pur- 
chase, and  it  lies  on  him  to  show  that,  after  he  had  given  us  full 
information,  we  abandoned  our  claims  to  the  property.  It  is  said 
that  the  agreement  of  1847  created  a  new  right,  but  the 

*  329   defendant  entered  into  that  *  agreement  as  administrator, 

and  what  he  took  under  it  he  therefore  expressly  took  as 
[264] 


WHALLEY  V.  WHALLEY.  *  329 

administrator.  The  filing  of  a  bill  in  June,  1853,  was  a  prompt 
assertion  of  the  plaintiff's  title.  The  only  point  against  him  is 
his  abandonment  of  that  suit,  but  the  plaintiff  continued  his  claim 
in  the  suit  of  Nicholson  r.  Whalley.  That  suit  was  compromised, 
and  it  was  during  the  proceedings  for  compromise  that  the  present 
plaintiff  first  learnt  the  true  state  of  the  case,  of  which  the 
defendant  ought  to  have  informed  him  before ;  and  after  obtaining 
such  information,  the  plaintiff,  without  any  unreasonable  delay, 
filed  his  present  bill. 


Judgment  reserved. 


August  3. 


The  Lord  Justice  Knight  Bruce.  —  The  very  full  manner  in 
which  the  Vice-Chancellor  Wood  entered  into  the  particulars  of 
this  case  when  he  disposed  of  it  by  dismissing  the  bill,  the  frame 
of  the  pleadings,  and  the  ample  manner  in  which  it  has  been 
argued  before  us,  render  it  unnecessary  for  me  to  enter  much  into 
detail  on  the  present  occasion. 

The  leading  question  in  the  cause  is,  whether  the  plaintiff,  as  he 
asserts,  and  the  defendant  denies,  is  entitled  to  participate  with 
him  in  the  benefit  of  the  agreement  of  the  5th  of  February,  1853, 
stated  in  the  26th  paragraph  of  the  amended  bill. 

That  the  plaintiff,  as  one  of  the  parties  to  the  agreement  of  the 
20th   of  September,  1847,  stated  in  the   9th  paragraph  of  the 
amended  bill,  is  entitled  to  participate  in  the  benefit  of  that  agree- 
ment according  to  its  terms  and  provisions  the  defendant  does  not 
deny,  nor  does  he  object  to  any  necessary  or  reasonable 
provision  being  *  made  by  the  Court  for  insuring  the  plain-  *  330 
tiff's  right  to  obtain  that  benefit  under  the  decree  of  the 
28th  of  April,  1855,  made  in  the  suit  of  Nicholson  v.  Whalley^  a 
decree  mentioned  in  the  pleadings  before  us.    That  decree,  pro- 
nounced by  the  Lords  Justices,  was  obtained  in  a  suit  instituted 
in  May,  1853,  by  Mr.  Henry  Nicholson,  and  prosecuted  after  his 
death   by  his  executors,  who  filed,  in  January,  1854,  a  supple- 
mental bill  in  it.     Mr.  Henry  Nicholson,  who  died,  i  believe,  in 
September,  1853,  was  equally  interested  with  the  present  plaintiff 
under  the  agreement  of  September,  1847,  and  equally  with  him 
entitled  to  claim  to  participate  in  the  benefit  of  tlie  agreement  of 
February,  1853,  which,  however,  neither  Mr.  Nicholson  nor  his 
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executors  did.  He  and  they  waived  and  rejected  all  communitj 
of  interest  in  the  latter  agreement,  but  insisted  on  their  title 
under  the  former.  The  decree  of  April,  1865,  was  accordingly 
on  that  principle.  It  was  made  in  the  presence  of  the  present 
plaintiff,  who,  a  defendant  to  both  bills,  had  put  in  answers  to 
both ;  the  supplemental  bill  having  mentioned  as  a  fact  the  agree- 
ment of  February,  1853,  which  agreement,  however,  had  been 
previously  known  to  the  present  plaintiff;  for  in  June,  1853,  he 
had  himself  filed  a  bill  against  the  present  defendant  for  the  purpose 
of  obtaining  against  him  a  share  of  the  benefit  of  the  purchase 
made  by  the  agreement  of  the  5th  of  February,  1858.  That  bill 
was  amended  in  June,  1854,  and,  as  amended,  made  specific  men- 
tion of  the  agreement  of  the  5th  of  February,  1853,  giving  its 
date,  and  was  answered  by  the  present  defendant,  who  in  that 
cause  substantially,  as  in  the  present,  opposed  or  resisted  the 
claim  of  the  present  plaintiff  Mr.  Charles  Whalley  to  participate 
in  the  benefit  of  the  agreement  of  February,  1858.  In  that  state 
of  things,   Mr.   Charles   Whalley,   after  having  as  I  have   said 

answered  the  two  bills  in  Nichohon  v.  Whalley^  allowed  his 
*  331   bill,  filed  in  June,  1858,  and  amended  in  1854,  to  be  *  in 

the  early  part  of  the  year  1855,  that  is  to  say,  in  or  before 
February  of  that  year,  dismissed  for  want  of  prosecution.  He 
did  so  deliberately,  as  the  orders  of  the  11th  of  May,  1854,  and 
the  26th  of  January,  1855,  show,  and  there  was  thus  an  end  of 
that  suit.  Soon  afterwards,  I  repeat,  was  made  in  his  presence, 
the  decree  of  April,  1855,  proceeding  on  the  agreement  of  Sep- 
tember, 1847,  and,  on  the  rejection  by  the  plaintiffs  in  it,  of  that 
of  February,  1853.  The  claims  of  the  plaintiffs  in  that  cause 
were  afterwards,  in  the  year  1856,  compromised  between  them 
and  the  present  defendant;  a  compromise  which,  effected  with 
the  knowledge  of  the  present  plaintiff,  but  not  including  him, 
proceeded  on  the  basis  of  the  correctness  arid  validity  of  the 
decree  of  April,  1855.  After  which,  and  not  until  some  time  in 
October,  1857,  was  instituted  the  present  suit,  for  the  same  pur- 
pose substantially  as  the  abandoned  suit,  dismissed,  as  I  have  said, 
in  February;  1855,  or  the  preceding  month. 

Now  when  the  nature  of  the  two  agreements  and  of  property, 

consisting  to  a  great  extent  of  mines,  to  which  they  related,  and 

the  correspondence  of  March,  1849,  and  January,  1853,  and  the 

arrangements  of  1851, 1853,  and  1856  with  the  new  British  Iron 
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Company  are  considered,  I  think  that  the  present  plaintiff  must 
be  deemed  to  have  abandoned  his  title  to  claim  participation  in 
the  benefit  of  the  agreement  of  the  5th  of  February,  1853,  and 
that  it  would  be  in  a  high  degree  inequitable  after  such  a  course 
of  conduct  on  his  part, — conduct  in  which  tlie  evidence,  in  my 
opinion,  shows  to  have  been  that  of  a  person  waiting  to  see  how 
the  mines  would  be  likely  to  turn  out  before  binding  himself  by 
an  election  to  claim  under  the  agreement  of  the  5th  of  February, 
1853  —  inequitable,  I  say,  to  permit  him  effectually  to  assert  such 
a  claim  in  a  suit  commenced  not  before  the  autumn  of  1857, 
'  after  what  had  in  the  years  1849,  1853,  *  and  1854,  and  *  332 
subsequently,  taken  place.  I  think,  therefore,  that  the  dis- 
missal of  the  bill  in  the  present  cause  ought  to  stand,  but  that  it 
should  be  without  prejudice  to  his  rights,  under  the  decree  of 
April,  1855,  and  on  an  undertaking  by  the  present  defendant, 
which  I  understand  him  to  be  willing  to  give,  that  the  present 
plaintiff  shall  be  permitted  to  assert  and  prosecute  under  that 
decree  all  his  rights  and  claims  consistent  with  that  decree,  on 
the  footing  of  the  agreement  of  September,  1847. 

The  Lobd  Justice  Turner.  —  The  concurrent  opinion  of  my 
learned  brother  and  the  Vice-Chancellor  Sir  W.  P.  Wood  is  most 
likely  right,  but  I  rather  submit  to  than  concur  in  the  conclu- 
sion at  which  they  have  arrived.  Their  decision  appear»  to  me 
to  extend  considerably  the  principle  on  which  Norway  v.  Howe 
and  Prendergast  v.  Ihirton  proceeded,  and  I  doubt  whether  it. is 
desirable  that  it  should  be  so  extended. 


♦ORMES  V.  BEADEL.  ♦333 

1860.    Noyember  8,  5,  7.    Before  the  Lord  Chancellor  Lord  CABfpBKLL. 

Decree  setting  aside  an  agreement  as  baling  been  signed  hj  the  plaintiff  under 
circumstances  amounting  to  pressure  or  duress,  rerersed,  tbe  Court  of  Appeal 
(without  pronouncing  upon  the  question  of  duress)  being  of  opinion  that  the 
plaintiff,  with  a  knowledge  of  all  tbe  facts,  had  voluntarily  acted  under  the 
agreement,  and  had  done  so  to  tbe  prejudice  of  the  defendant.* 

*  See  Ex  parte  Wyld,  post,  642;  Nickels  o.  Hancock,  7  De  G.,  M.  &  G. 
VOL.  n.  17  [  257  ] 


*  833  OASES  IN  GHAKCEBT. 

A  Bubstantial  defence  to  the  bill  held  available,  though  not  expressly  raued  by 
the  pleadings ;  the  facts  on  which  it  rest^  being  expressly  alleged  in  the  bill 
and  answer,  and  substantiated  by  the  evidence.^ 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart, 
setting  aside  an  agreement,  on  the  ground  that  the  plaintiff  had 
been  induced  to  sign  it  under  circumstances  amounting  to  pressure 
or  duress. 

The  facts  of  the  case,  and  the  arguments  of  counsel,  with  the 
authorities  referred  to,  appear  sufficiently  from  the  report  of  the 
hearing  below  in  Mr.  Giffard's  Reports,  (a)  and  his  Lordship's 
judgment. 

Mr.  Baconj  Mr.  W.  2>.  Lewis,  and  Mr.  Druce  appeared  for  the 
plaintiff. 

Mr.  Malins  and  Mr.  Osbomey  for  the  defendants. 

Judgment  reserved. 

I 

Noyember  7. 

The  Lord  Chancellor.  —  On  the  ground  that  the  plaintiff 
acted  under  the  agreement  of  the  11th  of  December,  1858,  and 
that  he  did  so  voluntarily,  seeking  an  advantage  from  it,  and  did 
so  to  j;he  prejudice  of  the  defendant  Copland,  I  am  of  opinion, 
that  the  decree  appealed  against  ought  to  be  reversed,  and  that  the 
bill  must  be  dismissed. 

I  do  not  think  that  I  am  called  upon  to  give  any  opinion  as  to 
whether  the  plaintiff  would  have  been  entitled  to  a  decree  setting 
aside  the  agreement  of  the  11th  of  December,  1868,  if  he 
*  384  had  duly  repudiated  it.  *  On  this  part  of  the  case  I  will 
only  remark,  that  the  non-fulfilment  of  the  original  agree- 
ment of  the  13th  of  August,  1858,  appears  to  me  to  have  arisen 
chiefly  from  the  plaintiff  not  having  had  the  pecuniary  means 
which  he  represented  that  he  had  for  carrying  on  the  work ;  that 
Chancellor  does  not  appear  to  have  been  at  all  connected  with  any 
scheme  to  incite  the  plaintiff's  workmen  to  their  insurrectionary 

(a)  Vol.  2,  p.  166. 


SOO ;  Eads  v.  Williams,  4  De  G.,  M.  &  G.  674,  note  (4)  ;  Kerr  F.  &  M.  (Ist 
Am.  ed.)  298,  299. 

1  See  1  Dan.  Ch.  Pr.  (4tli  Am.  ed.)  712. 
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efforts  to  obtain  payment  of  their  wages ;  and  that,  if  the  plaintiff 
was  not  in  a  situation  to  complete  the  building  according  to  the 
contract,  it  might  have  been  for  the  advantage  of  both  parties  to 
abandon  the  contract,  the  plaintiff  being  paid  according  to  measure 
and  value  for  the  work  he  had  actually  done.  But,  supposing  the 
plaintiff  to  have  been  entitled  to  repudiate  the  agreement  of  the 
11th  of  December,  1858,  the  plaintiff  having  taken  the  chance  of 
Grardner  making  an  award  in  his  favour  to  the  full  amount  of  his 
demand,  and  having,  when  he  was  informed  of  the  contents  of  the 
award,  made  no  complaint  of  it  to  the  opposite  party  till  he  filed 
his  bill  on  the  4th  of  January,  1859, 1  am  of  opinion  that  he  was 
not  then  in  a  condition  to  repudiate  the  agreement  of  the  11th  of 
December,  1858.  He  voluntarily  acted  under  this  agreement  by 
acquiescing  in  the  appointment  of  Gardner  as  arbitrator  (if  he 
did  not,  as  is  sworn,  actually  select  him  for  arbitrator),  by  appear- 
ing before  Gardner  as  arbitrator  on  the  14th  of  December  and 
then  stating  his  case  to  him,  by  coming  to  Gardner  on  the  16th  of 
December  at  Goggeshall  and  pressing  him  to  go  on  with  the  arbi- 
tration, and  by  writing  to  him  the  letter  of  the  16th  of  December, 
1858,  addressed  to  Gardner,  in  these  words:  — 

^'  Sir, —  When  I  signed  the  memoranda  or  agreement  relating  to 
Mr.  A.  Copland's  house  of  December  11th,  appointing  you  to  value 
the  work  I  have  done,  I  intended  it  should  include  all  the 
materials  on  the  ground  *  required  for  the  building  of  the  *  335 
house,  and  I  beg  you  will  include  them.  Also  Mr.  Chan- 
cellor said  he  would  be  only  too  glad  to  have  what  joiner's  work 
there  is  prepared  for  the  house,  should  it  be  properly  done — and 
why  not  include  this  also  ?    I  am,  Sir,  yours  respectfully, 

"John  Edward  Obmes." 

Gardner,  accordingly,  as  desired  by  the  plaintiff,  did  on  the 
following  day  make  the  valuation.  If  this  valuation  had  reached 
the  figure  which  the  plaintiff  had  demanded,  or  any  sufn  approach- 
ing to  it,  there  can  be  no  doubt  that  the  plaintiff  would  very 
readily  have  admitted  the  validity  of  the  agreement  of  the  11th  of 
December,  1858,  and  of  all  done  under  it ;  and  there  can  be  no 
doubt  that  he  might  and  would  have  enforced  payment  of  this  sum. 
When  made  acquainted  with  the  actual  valuation,  he  did  not  even 
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then  complain  of  it  to  Copland  or  Chancellor,  or  seek  to  complete 
the  house  under  the  original  agreement. 

On  the  Slst  of  December,  Chancellor  sent  a  letter  to  him  asking 
him  to  come  over  to  Chelmsford  on  the  Thursday  following,  that 
all  accounts  might  be  settled,  when  he  might  have  received  the  fuU 
balance  due  to  him ;  but  he  took  no  notice  of  the  letter,  and 
downwards  from  the  14th  of  December,  he  allowed  Chancellor 
and  Copland,  without  any  remonstrance,  to  engage  workmen  and 
to  procure  materials  and  to  finish  the  job  according  to  the  specifi- 
cations. It  was  only  on  the  4th  of  January,  18£9,  when  the  bill 
was  filed,  that  he  thereby  complained  to  the  defendants  of  the 
agreement  of  thQ  11th  of  December,  1858,  or  of  any  thing  done 
under  it. 

I  do  not  think  that  there  was  ratification  (as  was  contended)  by 
the  assignment  to  Gooday,  or  by  the  garnishee  order  which 
*  336  Gooday  obtained ;  for  these  applied  *  generally  to  the  sums 
due  under  the  original  agreement  of  the  13th  of  August, 
^858,  not  specifically  to  the  sums  due  under  Gardner's  award, 
made  under  the  agreement  of  the  11th  of  December,  1858.  But 
under  this  last-mentioned  agreement  the  plaintiff  had  acted  volun- 
tarily and  contentedly  till  the  making  of  Gardner's  award.  This 
award  disappointed  him,  although  I  see  no  reason  to  believe  that  it 
was  unfair.  By  this  acquiescence  Copland  would  be  materially 
prejudiced  if  the  agreement  of  the  11th  December  were  now  to  be 
set  aside,  for  Copland  would  be  liable  to  Gardner  for  the  expenses 
of  the  award. 

Under  these  circumstances,  the  agreement  of  the  11th  of  Decem- 
ber, 1858,  cannot  be  treated  as  a  nullity.  There  is  nothing  illegal 
in  it,  and  if  not  originally  binding,  it  might  clearly  have  been 
ratified.  This  case  is  essentially  different  from  the  two  cases  cited 
by  Mr,  Lewis.  In  Wood  v.  DottmeSy  (a)  the  original  deed  was 
tainted  by  champerty,  and  the  second  deed  ^^  had  been  executed 
expressly  at  the  instance  of  the  defendant."  Maiiland  v.  Irv- 
ingj  (i)  is  %till  less  in  point,  and  I  really  must  say  that  it  seems  to 
me  to  have  no  application  to  the  point  we  are  now  considering. 
No  case  can  be  found  to  establish  the  doctrine,  that  if  a  voidable 
contract  is  voluntarily  acted  upon,  with  a  knowledge  of  all  the 

(a)  18  Yes.  120.  (6)  15  Sim.  487. 
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facts,  in  the  hope  that  it  may  turn  out  to  the  advantage  of  a  party 
who  might  have  avoided  it,  he  may  still  avoid  it  when,  after  abid- 
ing the  event,  it  has  turned  out  to  his  disadvantage. 

Unless  the  award  of  Gardner  was  partial,  the  plaintiff  is  not 
aggrieved  by  the  decree  being  reversed ;  for  the  decree, 
refusing  any  compensation  for  loss  of  the  contract,  *  sub-  *  887 
stantially  directs  an  account  to  be  taken  on  the  same 
principle  as  that  on  which  the  valuation  of  Gardner  proceeded, 
both  meaning  that  (the  contract  being  abandoned)  the  plaintiff 
should  be  paid  for  the  work  actually  done  according  to  '^  measure 
and  value." 

Great  stress  was  laid  by  Mr.  Bacon  upon  the  words  in  the  agree- 
ment of  the  11th  December,  1858, ''  such  work  as  is  approved  of 
by  you,"  as  if  this  vested  in  Chancellor  a  power  capriciously  to 
select  the  work  which  Gardner  was  to  value.  But  the  meaning 
of  these  words  clearly  is,  that  Gardner  was  to  value  all  the  work 
which  the  plaintiff  had  done  under  the  original  agreement,  and 
was  entitled  to  be  paid  for.  I  see  nothing  to  impeach  the  impar- 
tiality of  Gardner  in  making  the  valuation ;  and,  giving  faith  to 
the  agreement  of  the  11th  of  December,  1858,  I  do  not  see  how 
this  valuation  could  be  impeached.  Gardner,  who  was  a  wholly 
disinterested  expert,  had  fully  inspected  the  whole  of  the  works 
with  the  assistance  of  the  plaintiff  and  the  plaintiff's  foreman,  and 
had  heard  what  the  plaintiff  had  to  say  upon  the  subject,  not  only 
on  the  14th  but  on  the  16th  day  of  December ;  and  on  this  latter 
day,  with  a  full  knowledge  of  the  manner  in  which  Gardner  had 
examined  the  work  and  in  which  Gardner  had  comported  himself 
on  the  14th,  the  plaintiff  pressed  him  to  proceed  and  to  finish  the 
valuation,  extending  his  power  to  an  additional  subject  not 
expressly  included  in  the  first  submission. 

Objection  is  made  that  ratification  is  not  expressly  set  up  by  the 
defendant's  substantial  defence,  but  the  facts  on  which  it  rests  are 
expressly  alleged  in  the  bill  and  answer,  and  are  clearly  substan- 
tiated by  the  evidence.  I  am  therefore  obliged,  though  most 
reluctantly,  to  differ  from  the  view  taken  of  this  case  by  the  Vice- 
Chancellor,  and  to  adjudge  that  the  bill  be  dismissed  with  costs. 
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*  838  *  BORTON  v. '  DUNBAR. 

I860.    November  8,  9.    Before  the  Lord  Chancellor  Lord  Campbell. 

An  officer  in  the  army  by  his  will,  made  on  his  way  to  England  on  sick  leave, 
after  bequeathing  two  small  legacies  to  a  non-commissioned  officer  and  private 
of  his  regiment,  and  directing  his  portmanteau,  carpet-bag,  and  sea-chest  to 
be  sent  to  his  father's  residence  in  England,  begged  that,  after  those  sums 
and  other  necessary  expenses  had  been  provided  for,  the  remainder  of  his 
money  and  effects  might  be  expended  in  purchasing  a  suitable  present  for 
his  godson,  H.  F.  D.  (then  a  child  of  a  year  old),  son  of  the  paymaster  of 
the  regiment :  Held,  that  the  residue  of  the  testator's  personal  estate,  con- 
sisting of  reversionary  interests  in  certain  sums  of  stock,  did  not  pass  to  his 
godson.^ 

This  was  an  appeal  from  part  of  a  decree  made  by  Vice-Chan- 
cellor  Stuart,  by  which  it  was  declared  that,  according  to  the  true 
construction  of  the  will  of  the  testator  in  the  cause,  the  rever- 
sionary interest  in  certain  sums  of  stock  to  which  the  testator  was 
entitled  at  the  time  of  his  death  did  not  pass  by  the  disposition 
in  his  will,  which  was  in  dispute.  The  will  was  dated  the  15th  of 
August,  1852,  and  was  made  by  Capte^in  Henry  John  Borton,  of 
the  74th  Highlanders,  while  on  his  way  to  England  on  sick  leave 
from  the  Cape  of  Good  Hope,  where  his  regiment  was  stationed. 
It  was  as  follows  :  — 

"  Cape  Town,  15th  August,  1852. 
"I  John  Henry  Borton,  captain  in  H.  M.  74th  Highlanders, 
being  of  sound  mind,  do  will  and  bequeath  unto  private  Henry 
Thornhill,  74th  Regiment,  who  has  been  my  faithful- servant  ever 
since  I  joined  the  corps,  the  sum  of  lOZ.  for  his  immediate  use,  my 
father  having  promised  to  provide  for  him.  And  to  Sergeant 
James  Dunn,  of  the  74th  Regiment,  the  sum  of  lOZ.  I  further 
wish  that  my  portmanteau,  carpet-bag,  and  sea-chest  be  sent  to  my 
father's  residence,  and  disposed  of  as  he  thinks  proper.  After 
these  sums  and  other  necessary  expenses  have  been  paid,  as  well 
as  those  sums,  mentioned  in  my  letter  dictated  this  day  to 
*  839    Sergeant  Dunn,  I  beg  that  the  *  remainder  of  my  money 

>  See  1  Jarman  Wills  (8d  Eng.  ed.),  730,  731,  and  notes;  2  Redfield  Wills, 
433. 
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and  eflects  may  be  expended  in  purchasing  a  suitable  present 
for  my  godson  Henry  Fitzgerald  Dunbar,  son  of  the  paymaster  of 
the  74th  Highlanders." 

By  the  letter  referred  to  in  the  will,  which  was  addressed  to  his 
family  in  England,  the  testator,  after  referring  in  grateful  terms 
to  the  kind  attendance  upon  him  of  a  medical  officer  of  the  East 
India  Company,  proceeded  as  follows:  — 

^'  I  feel  certain  that  my  father  will  see  the  wish  now  going  to 
be  expressed  carried  out,  viz.  that  a  handsome  present  should  be 
provided  for  him  out  of  my  effects.  Now  with  respect  to  pecuniary 
affairs  and  effects :  in  consequence  of  being  ordered  off  to  England 
by  a  medical  board,  I  sold  off  every  thing  with  the  exception  of  a 
few  articles  which,  according  to  my  father's  letters,  I  know  he 
would  like  me  to  send  home,  and  therefore  I  have  left  instructions 
that  my  portmanteau,  carpet-bag,  and  sea-chest  should  be  forwarded, 
in  case  of  my  death,  to  my  father  J.  H.  Borton,  Esq.,  Bury  St. 
Edmunds,  Suffolk,  England." 

The  testator  died  at  Cape  Town  on  the  16th  of  August,  1852. 

Captain  Dunbar,  the  paymaster  of  the  74th,  took  possession  of 
the  estate  and  effects  of  which  the  testator  died  possessed  at  the 
Cape,  and  after  sending  the  portmanteau,  carpet-bag,  and  sea-chest 
of  the  testator  to  England,  and  paying  his  debts,  funeral  and  tes- 
tamentary expenses  at  the  Cape,  and  the  two  legacies  of  101.  each 
given  by  the  will,  he  retained  the  balance,  amounting  to  IIZ.  7*.  2rf., 
for  the  purpose,  as  was  alleged  in  the  bill,  of  providing  a  suitable 
present  for  the  testator's  godson,  then  an  infant  of  a  year 
old.  It  was  alleged  on  behalf  *  of  H.  P.  Dunbar,  the  sole  *  840 
defendant,  however,  that  the  balance  had  been  expended  in 
erecting  a  tomb  to  the  memory  of  the  testator. 

The  testator  at  the  time  of  his  death  was  entitled,  under  the 
will  of  his  grandmother,  to  a  vested  interest  in  reversion  in  one- 
third  part  of  the  sum  of  2397Z.  8s.  6(2.  bank  BL  per  cent  annuities 
expectant  on  the  death  of  his  mother,  but  subject  to  her  power  of 
appointment  amongst  her  children.  He  was  then  also  entitled  to 
a  reversionary  interest  expectant  on  the  death  of  his  father  in  one- 
third  part  of  a  sum  of  11,344/.  9s.  9(2.  bank  3/.  per  cent  annuities 
under  articles  of  settlement  dated  22dof  June,  1822,  and  made  on 
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the  marriage  of  his  parents.  This  interest  ^iets  &Iso  said  to  b^ 
subject  to  a  general  power  of  appointment  by  the  mother  amongst 
the  children  of  the  marriage.  Mrs.  Borton,  the  testator's  mother, 
died  in  1859,  without  having  exercised  her  power  of  appointment 
over  the  sums  of  stock  above  mentioned,  and  leaving  children  her 
surviving.  There  being  no  executor  named  in  the  will,  the  plain- 
tiff, the  father  and  sole  next  of  kin  of  the  testator,  took  out  letters 
of  administration  cum  testamento  annexe  of  his  estate  and  effects, 
and  filed  the  bill  in  this  suit,  stating  his  belief  that  at  the  time  of 
his  decease  the  testator  was  not  aware  that  he  was  entitled  con- 
tingently or  otherwise  to  any  other  property  whatsoever  than  that 
which  he  had  in  his  possession  at  the  Gape  and  a  small  balance  at 
his  agent's  in  England,  and  praying  a  declaration  of  the  right  of 
the  plaintiff  or  defendant  to  the  residuary  personal  estate  of  the 
testator,  and  that  such  directions  might  be  given  and  accounts 
taken  as  the  Court  should  think  fit. 

There  was  conflicting  evidence  as  to  the  knowledge  of 
*  341    *  the  testator  at  the  time  of  his  death  of  his  interest  in  the 
two  sums  of  stock  in  question. 

The  Vice-Chancellor,  by  his  decree,  made  the  declaration  ap- 
pealed from,  and  directed  certain  accounts  to  be  taken. 

The  case  is  reported  below  in  the  second  volume  of  Mr.  Giffard's 
Reports,  (a) 

Mr.  Bacon  and  Mr.  Leachj  for  H.  F.  Dunbar,  the  defendant,  in 
support  of  the  appeal.  —  The  words  "  the  remainder  of  my  money 
and  effects  "  are  dearly  sufficient  to  embrace  the  testator's  residu- 
ary personalty.  Stocks  v.  BarrS.  (hi)  The  evidence  shows  that 
the  testator  must  have  been  aware  of  his  interest  in  the  sums  of 
stock  in  question.  But  the  extent  of  the  testator's  knowledge  of 
the  state  of  his  property  at  the  date  of  his  will  is  immaterial. 
However  doubtful  it  may  seem,  looking  at  the  circumstance  of  the 
will  having  been  made  so  shortly  before  the  testator's  decease, 
and  at  a  time  when  he  believed  himself  at  the  point  of  death, 
whether  he  intended  to  confer  so  large  a  benefit  upon  his  godchild, 
and  whether,  in  fact,  he  was  aware  that  he  was  entitled  to  any 
interest  in  these  two  sums  of  stock ;  the  question  to  consider  is, 
whether  he  might  not  have  acquired  other  property ;  and  if  so, 
whether  the  Court  can  hold  that  he  intended  to  die  intestate  as  to 

(a)  Page  221.  (6)  John.  54. 
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his  residuary  personal  estate  whatever  it  might  be.    The  question 
whether  residue  passes  or  not  does  not  turn  upon  the  particular 
property  which  the  testator  may  be  supposed  to  have  had  in  his 
contemplation,  but  upon  what  the  words  which  he  has  used  will 
comprehend  according  to  their  ordinary  import.    Bland  y. 
*  Lamb,  (a)    The  question  therefore  here  is,  not  whether  *  842 
file  words  used  are  sufficient  to  comprise  reversionary 
mterests  in  stock,  but  whether  those  words  are  by  the  context  of 
the  will  so  qualified  that  an  intention  is  manifested  by  the  testator 
to  exclude  such  interests.    There  is  here  no  such  context,  but  the 
words  of  the  will  manifest  an  apparent  intention  in  the  testator  to 
give  his  godson  all  his  personal  estate,  and  the  words  used  are 
sufficient  to  comprise  the  testator's  interest  in  the  sums  of  stock. 
Kendall  v.  Kendall^  (()   Legtfe  v.   Asgill,  (c)  Leighton  v.  Bai- 
lie^ (<J)  Bays  V.  Morgan^  (c)   Crooks  v.  Be  Vandes,  (^)  Rogers  v. 
Thomas.  (A)    There  is  no  reason  why  he  should  not  have  intended 
his  residuary  estate  to  pass.    The  language  used  is  sufficient  to 
embrace  it.     The  testator  speaks  of  his  father  with  affection,  but 
leaves  the  whole  of  his  property  to  his  godson.    The  Yice-Chan- 
cellor  seems  to  have  considered  the  reversionary  interests  in  the 
stock  to  be  too  large  in  amount  to  have  been  intended  to  be  applied 
for  the  purchase  of  a  suitable  present  for  an  infant,  but  the  Court 
cannot  regard  what  might  have  been  passing  in  the  testator's 
mind.    It  can  only  look  at  the  words  of  the  will,  which  do  not 
manifest  an  intention  to  provide  for  any  one  but  the  young  Dun- 
bar.   The  words  of  gift  to  him  are  sufficient  to  pass  the  residuary 
personal  estate,  and  there  being  no  other  disposition  of  residue,  it 
cannot  be  presumed  that  the  testator  meant  to  die  intestate. 
There  is  no  authority  for  saying  that,  because  a  purpose  is  pointed 
at,  a  gift  of  residue  is  to  be  held  void  or  to  be  limited.    The  pur* 
pose  pointed  at  here  is  the  purchase  of  a  suitable  present  for  the 
testator's  godchild,  then  an  infant.    A  present  means  a 
gift,  without  defining  what  is  *  to  be  given.    For  this  pur-  *  848 
pose  the  whole  might  be  suitably  applied.    An  immediate 
and  single  application  is  not  necessarily  to  be  inferred ;  the  gift  is 

(a)  6  Madd.  412.  (0  3  Myl.  &  C.  661. 

(6)  4  Ru88.  860.  (g)  9  Ves.  197. 

(c)  T.  &  R.  265  (n).  (h)  2  Keen,  8. 
id)  8  Myl.  &  K.  267. 
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to  be  enjoyed  by  the  infant,  and  to  be  applied  for  his  benefit  by 
the  administrator  as  trustee,  toties  quotieSj  as'  the  occasions  of  the 
legatee  may  require. 

The  Vice-Chancellor  was  of  opinion  that  by  "  present "  an 
immediate  gift  was  intended.  If  so,  the  infant  was  incapable  of 
giving  a  discharge,  and  it  could  not  be  safely  paid  until  he 
attained  twenty-one,  or*  without  the  intervention  of  a  Chancery 
suit.  A  gift  of  a  fund  for  a  purpose  pointed  out  is  a  gift  of  the 
fund  absolutely.     Oope  v.  Wilmot^  (a)  Barlow  v.  OranL  (6) 

2%c  Attorney- General  (Sir  Richard  Bbthell),  Sir  Fitzroy 
Kelly ^  Mr.  Craig^  and  Mr,  Borton^  for  the  respondent,  the  plain** 
tiff.  —  There  is  no  gift  in  this  will  to  the  defendant  Dunbar  except 
in. the  direction  to  purchase  for  him  a  suitable  present;  and  when 
a  gift  has  been  obtained,  the  bequest  is  satisfied.  The  present  was 
to  be  immediate,  and  to  be  such  as  godfathers  are  in  the  habit  of 
making,  i,e.  suitable  with  reference  to  the  giver  as  well  as  to  the 
recipient.  The  words  "  money  and.  effects  "  do  not  occur  in  a 
clause  of  gift,  but  only  in  a  direction  to  purchase.  They  were  to 
be  expended  in  a  purchase,  and  that  immediately.  This  is  not  a 
residuary  bequest.  There  are  here  no  words  of  gift  nor  any  thing 
from  which  an  intention  can  be  inferred  of  disposing  of  residue. 
The  direction  to  expend  cannot  refer  to  the  reversionary  interests 
in  the  sums  of  stock  now  in  question.    How.  could  such  an 

interest  have  been  expended  ?  It  was  subject  to  Mrs.  Bor- 
*  344   ton's  *  power  of  appointment  amongst  her  children,  and 

nothing  could  be  realized  from  it  to  be  expended.  The 
direction  to  expend  was  to  be  executed  in  a  rational  manner, 
having  regard  to  the  state  of  the  property  and  the  circumstances 
of  the  case.  The  words  of  the  direction  cannot  be  adhered  to  if 
more  is  given  to  the  child  than  was  necessary  to  purchase  an 
immediate  present  suitable  to  a  child  of  a  year  old.  The  direc- 
tion to  expend  is  the  measure  of  the  gift.  The  testator  must  be 
considered  as  adverting  to  the  directions  previously  given  in  his 
will,  and  the  clause  in  question  must  be  read  as  referring  not  to 
the  general  residue  of  the  testator's  estate,  but  to  the  residue  of 
the  proceeds  of  the  sale  referred  to  in  the  will  and  in  the  letter 

(a)  Amb.  704;  Roper  Legacies,  vol.  2,  p.  1497  (4th  ed.). 
(6)  1  Vera.  265. 
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dictated  to  Sergeant  Dunn.     Ommaney  v.  Butcher^  (a)   Cook  v. 
Oakley y  (li)  Jenkins  v.  Hughes.  ((?) 

Mr.  Leachy  in  reply.  —  In  many  of  the  cases  in  which  residue 
has  been  held  to  pass  under  words  similar  to  those  used  in  this 
will  there  has  been  no  gift  except  in  the  direction  to  expend  or 
apply.  Legge  v.  Asgill^  (rf)  Leighton  v.  Bailie,  (c)  In  Cook  v. 
Oakley y  (()  the  decision  turned  on  the  fact  that  the  testator  was 
not  aware  of  his  title  to  any  other  property  except  articles  ejusdem 
generis  with  those  enumerated  in  his  will.  There  is  in  this  case 
nothing  tantamount  to  demonstration,  which  is  necessary  for  the 
purpose  of  arriving  at  an  intention  contradictory  to  the  legal 
meaning  of  the  testator's  words. 

The  Lord  Chancellor.  —  This  case  has  been  very  ably 
argued  on  the  part  of  *  the  appellant.  In  the  course  of  *  845 
my  long  experience  I  never  heard  an  abler  argument  than 
that  of  Mr.  Bacon^  who  brought  forward  every  authority  and 
every  observation  that  could  be  of  service  to  his  client ,  and  Mr. 
Leachy  who  followed  him,  has  added  observations  well  deserving 
the  attention  of  the  Court ;  but  after  paying  the  most  respectful 
attention  to  those  authorities  and  arguments,  I  am  clearly  of 
opinion  that  the  declaration  appealed  against  ought  to  be  affirmed. 
I  entirely  concur  in  the  principles  urged  in  argument  by  the 
counsel  for  the  appellant;  I  bow  to  the  authority  of  every  case 
which  they  have  cited ;  but  still  I  am  of  opinion  that  the  rever- 
sionary interests  in  question  did  not  pass  by  the  testator's  will. 
There  are  words  used  in  the  will  which  seem  to  me  clearly  to 
indicate  that  he  did  not  mean  more  should/  pass  by  his  will  to  his 
godson  than  that  which  was  then  in  his  possession,  and  which 
might  then  have  been  immediately  applied  to  the  purchase  of  a 
suitable  present  for  the  godson. 

If  the  will  had  contained  after  the  words  ^^I  beg  that  the 
remainder  of  my  money  and  effects "  the  words  "  which  may 
now  be  so  expended  may  be  expended  in  the  purchase  of  a  suit- 
able present  for  my  godson  Henry  Fitzgerald  Dunbar,  son  of  the 
paymaster  of  the  74th  Highlanders,"  I  cannot  but  think  that  it 

(a)  T.  &  R.  260.  (d)  T.  &  R.  265,  n. 

(6)  1  P.  Wms.  302.  (0  8  Myl.  &  K.  267. 

(c)  6  Jut.,  N.  S.  1048. 
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would  then  have  been  clear  that  the  reversionary  interest  could 
not  have  passed,  because  they  could  not  then  have  been  sold. 
They  were  subject  to  a  contingency,  and  it  would  then  have  been 
quite  clear  that  it  was  the  intention  of  the  testator  that  immedi- 
ately or  within  a  reasonable  time  after  his  decease  this  present 
should  be  purchased  and  given  to  his  godchild. 

Those  words  are  not  to  be  found  in  the  will,  but  I  think 

*  346    that  they  are  necessarily  to  be  implied  from  the  *  words 

which  are  there.  To  imply  them  is  not  to  make  a  will  by 
interpolating  them,  but  to  read  the  words  which  the  testator  has 
used  in  the  sense  in  which,  as  it  seems  to  me,  he  must  necessarily 
have  meant  them  to  be  read  and  understood. 

When  he  says  "  I  beg  that  the  remainder  of  my  money  and 
eflFects  may  be  expended  in  purchasing  a  suitable  present  for  my 
godson  Henry  Fitzgerald  Dunbar,"  he  clearly  means  that  there 
should  be  one  present,  a  suitable  present,  and  that  it  should  within 
a  reasonable  time  be  purchased  and  given  to  his  godson.  For  that 
purpose  the  reversionary  interests  could  not  be  applied.  They 
could  not  even  have  been  sold  —  they  were  not  a  marketable 
article,  both  being  subject  to  a  contingency,  by  the  happening  of 
which  they  might  both  have  been  defeated.  Therefore  it  seems  to 
me  dear  that  this  is  not  a  bequest  of  all  the  testator's  personal 
property,  but  a  bequest  of  so  much  only  of  his  property  as  could 
then  be  applied  to  the  purchase  of  the  present  to  be  given  to  his 
godson. 

Mr.  Bacon  went  to  the  length  of  saying  that  there  might  be  a 
present  to  be  applied  toties  ^p$o(ies ;  and  it  was  afterwards  argued 
that  the  present  could  not  be  made  till  the  godson  came  of  age, 
and  further  that  it  could  not  be  made  until  there  had  been  a  suit, 
and  that  the  estate  could  not  be  administered  unless  under  the 
direction  of  the  Court  of  Chancery.  But  the  testator  evidently 
did  not  contemplate  a  suit  in  Chancery.  His  intention  was  that 
soon  after  his  body  was  consigned  to  the  dust,  and  his  sea-chest 
and  his  carpet-bag  and  portmanteau  had  been  sent  to  his  father, 
what  property  there  was  left  should  be  collected,  and  that  after 

payment  of  his  debts  and  funeral  expenses  this  present 

*  347     should  be  purchased.    That  intention  is,  as  it  seems  to  *  me, 

clearly  expressed,  and  I  think  that  if  the  Court  were  to 
hold  that  the  reversionary  interests  in  these  two  funds  were  to  be 
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applied  for  the  benefit  of  the  godson,  it  would  defeat  the  expressed 
intention  of  the  testator. 

I  do  not  think  it  at  all  necessary  to  comment  upon  the  numerous 
cases  which  have  been  cited.  Admitting  them  all  to  have  been 
well  decided,  and  yielding  to  their  authority,  they  do  not  seem  to 
me  to  conflict  with  the  decision  of  the  Vice-Chancellor,  which 
ought,  I  think,  to  be  affirmed. 

Appeal  dismissed  with  costs. 


WOOLSTENCROFT  v.   WOOLSTENCROPT. 

I860.    NoYember  9,  19.    Before  the  Lord  Chancellor  Lord  Campbrix. 

A  direction  in  a  will  that  all  the  testator^s  just  debts,  funeral  and  testamentaiy 
charges  and  expenses,  should  be  paid  and  discharged  by  his  executors  as  soon 
as  convenient  after  his  decease  out  of  his  estate,  followed  by  a  gift  of  all  the 
testator^s  real  and  leasehold  estates  (which  were  subject  to  a  mortgage)  to 
trustees  who,  with  his  wife,  were  named  also  executors  of  his  will :  Held,  not 
to  be  such  an  expression  of  contrary  intention  as  to  bring  the  case  within  the 
saving  of  the  Act  17  &  18  Vict  c.  113,  and  held,  consequently,  that  the  ces- 
tuts  que  trust  under  the  will  «f  the  real  estate  and  leaseholds  took  them  cum 

OfUTt} 


>  See  1  Jarman  Wills  (3d  Eng.  ed.),  610^613 ;  Mellish  o.  Vallins,  2  J.  &  H. 
194;  £no  r.  Tatham,  1  N.  R.  256,  529;  S.  C,  4  Giff,  181;  3  De  G.,  J.  &  S. 
448 ;  Rolfe  o.  Perry,  2  N.  R.  97 ;  Brownson  v.  Lawrence,  L.  R.  6  £q.  1 ;  Moore 
«.  Moore,  1  De  G.,  J.  &  S.  602 ;  Allen  o.  Allen,  30  Beav.  396 ;  Rowson  o.  Har- 
rison, 31  Beav.  207 ;  Coote  o.  Lowndes,  L.  R.  10  £q.  376 ;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  195,  and  cases  in  notes.  In  Maxwell  o.  Hyslop,  L.  R.  4  £q. 
415,  Sir  R.  Mauns  V.  C.  said :  '*  If  I  might  have  indulged  in  my  own  opinion 
on  Locke  King^s  Act  (17  &  18  Vict.  c.  113),  I  should  have  been  inclined  to  fol- 
low Woolstencroft  o.  Woolstencroft,  2  De  G.,  F.  &  J.  347,  which  I  thought  was 
good  law ;  and  if  the  Appeal  Court  had  not  decided  the  other  way  I  should  have 
gladly  followed  it ;  but  the  authorities  have  completely  overruled  that  decision 
of  Woolstencroft  o.  Woolstencroft,  particularly  Moore  e.  Moore,  and  the  other 
oases  cited ;  and  it  is  settled  that  Locke  King^s  Act  is  entirely  excluded  from  the 
case  by  the  contraiy  intention  shown  by  the  testator. '*  In  the  later  case  of 
Brownson  o.  Lawrence,  L.  R.  6  £q.  4,  5,  Lord  Romuxt  M.  R.  said:  '*I  am 
of  opinion  that  the  testator,  by  directing  that  all  hia  debts  shall  be  paid  out  of 
his  estate,  has  not  signified  an  intention  contrary  to  the  rule  established  by 
Locke  King^s  Act,  that  the  devisee  of  a  mortgaged  estate  shall  not  be  entitled 
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Tbis  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart, 
declaring  that  a  debt  of  300/.  due  from  the  testator  in  the  cause, 
and  secured  by  mortgage  of  his  real  and  leasehold  estates,  ought 
to  be  paid  out  of  the  testator's  general  personal  estate. 

The  testator  Robert  Woolstencroft,  by  his  will  dated  the  27th 
of  June,  1855,  directed  that  all  his  just  debts,  funeral  and  testa- 
mentary charges  and  expenses,  should  be  paid  and  discharged  by 
his  executors  thereinafter  named,  as  soon  as  convenient  after  his 
decease,  out  of  his  estate.  The  testator  then  gave  all  his  personal 
estate,  except  leaseholds,  to  his  wife  absolutely,  and  he  then 
devised,  bequeathed,  and  appointed  all  his  real  and  leasehold 

*  348    estates  to  trustees  upon  trusts  for  the  benefit  of  his  *  wife 

and  children.     He  appointed  the  trustees  and  his  wife  exec- 
utors and  executrix  of  the  will. 

The  suit  was  for  the  administration  of  the  testator's  estate,  and 
the  decision  under  appeal  was  made  upon  the  hearing  of  a  sum- 
mons adjourned  from  Chambers. 

to  have  the  mortgage  debt  discharged  or  satisfied  out  of  the  personal  or  any 
other  real  estate  of  the  testator.  That  was  the  decision  in  Woolstencroft  v. 
Woolstencroft,  where  the  words  of  the  will  were  precisely  similar  to  those  in  the 
present  case.  In  Eno  v.  Tatham,  82  L.  J.  Ch.  811,  it  was  decided  that  a  direc- 
tion (or  what  was  equivalent  to  a  direction)  that  the  debts  should  be  paid  out  of 
the  testator^s  personal  estate,  was  such  an  indication  of  a  contrary  intention  as  to 
exclude  the  Act.  Those  two  cases,  being  decisions,  one  of  the  Lord  Chancellor, 
the  other  of  the  Lords  Justices,  are  of  equal  authority ;  and  it  is  my  duty,  if 
possible,  to  reconcile  them.^*  "  The  distinction  is  this,  that  where  a  testator 
directs  his  debts  to  be  paid  out  of  some  particular  fund  or  property,  or  descrip- 
tion of  property,  out  of  which,  according  to  the  rule  established  by  the  statute, 
they  would  not  be  primarily  payable,  he  must  be  taken  to  signify  an  intention  to 
exclude  the  statutory  rule ;  but  where  he  merely  directs  his  debts  to  be  paid,  or  to 
be  paid  out  of  his  estate  generally,  he  does  not  signify  an  intention  to  exclude  that 
rule.  I  must,  therefore,  in  construing  the  wills  of  testators  who  have  died  between 
the  81st  of  December,  1854,  and  the  -Ist  of  January,  1868,  follow  Woolstencroft 
V.  Woolstencroft,  or  Eno  r.  Tatham,  according  as  the  words  of  the  will  in  each 
particular  case  come  within  the  exact  authority  of  one  or  the  other  of  those  deci- 
sions. Here  Woolstencroft  r.  Woolstencroft  is  exactly  in  point;  and  I  muat 
accordingly  hold  that,  as  between  the  mortgaged  estates  and  the  testator^s  other 
estates,  the  mortgaged  estates  ace  primarily  liable  to  the  payment  of  the  mort- 
gage debts."  For  the  rule  upon  this  subject  in  cases  not  affected  by  Locke 
King^s  Act,  see  1  Sugden  V.  &  P.  (8th  Am.  ed.)  195,  and  cases  in  note  (a) ; 
Lady  Langdale  v.  Briggs^S  De  G.,  M.  &  G.  891,  and  cases  in  note  (3) ;  Hewes 
V.  Dehon,  3  Gray,  205 ;  Andrews  r.  Bishop,  5  Allen,  490 ;  Rogers  v.  Rogers, 
1  Paige,  188 ;  Moore  v.  Moore,  1  De  G.,  J.  &  S.  602 ;  2  Jarman  Wills  (8d  Eng. 
ed.),  597  et  seq.,  (4th  Am.  ed.)  897  et  seq. 
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The  case  is  reported  below  in  the  second  volume  of  Mr.  Giffard's 
Bepoi*ts.  (a) 

Mr.  Malins  and  Mr.  Cole^  in  support  of  the  appeal.  —  The  Act 
17  &  18  Yict.  c.  113,  expressly  declares  that  a  mortgaged  estate 
to  which  a  testator  is  entitled  at  his  death  is  to  bear  the  burden  of 
the  debt,  unless  the  testator  by  will,  deed,  or  other  document  has 
signified  any  contrary  or  other  intention.  By  "  contrary  inten- 
tion "  is  meant  an  expressed  intention  inconsistent  with  the  gen- 
eral provisions  of  the  Act,  as,  that  the  mortgage  debt  is  to  be  paid 
out  of  the  general  personal  estate ;  or,  that  the  mortgaged  prop- 
erty is  not  to  be  the  primary  fiind  for  payment  of  the  debt.  The 
direction  that  the  debts  are  to  be  paid  by  the  executors  means 
paid  in  the  ordinary  course  of  administration  under  the  Act.  To 
justify  a  departure  frofb  tliat  course,  the  language  must  not  admit 
of  a  doubt.  Ball  v.  Sarris^  (6)  Leigh  v.  JEarl  of  Warrington^  ((?) 
Bobinson  v.  Lowater^  (of)  Pembrooke  v.  Friend,  (e) 

Mr.  Bacon  and  Mr.  Eddis^  for  respondents  interested  in  the 
mortgaged  estates.  —  The  direction  here  is  "  shall  be  paid  by  iny 
executors  out  of  my  estate,"  and  it  became  the  duty  of  the  exec- 
utors to  pay  the  debts  out  of  the  property  given  to  them, 
but  only  out  of  the  property  given  to  them  as  executors,  *  not  *  349 
out  of  that  devised  to  others.  Harris  v.  Watfdns.  (g^  The 
real  estate  here  is  given  not  to  the  executors  but  to  trustees.  Hen- 
veil  V.  Whitaker.  (A) 

Mr.  Kay^  for  the  trustees. 

Mr.  Malins^  in  reply.  —  Prior  to  the  Act  a  charge  of  real  estate 
with  debts  was  not  considered  a  sufficient  ground  for  exonerating 
the  general  personal  estate  as  the  primary  fund  for  payment  of  the 
debts;  and  where,  as  here,  the  same  persons  were  appointed 
trustees  of  the  real  estate  and  executors,  that  circumstance  was 
considered  to  favour  the  non-exemptjon.  Duke  of  Ancaster  v. 
Mayer,  (i)    It  is  submitted  that  the  same  rule  now  applies  as  to 

(a)  Page  192.  (e)  IJ.  &  H.  182. 

(6)  8  Sim.  486 ;  4  Myl.  &  C.  264.  {g)  1  Kay,  438. 

(c)  1  Bro.  P.  C.  (Toml.  ed.)  61.  \h)  3  Russ.  343. 

(d)  17  Beav.  692.  (i)   1  Bro.  C.  C.  454. 
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exonerating  the  mortgaged  estate  as  the  primary  fund  under  the 
statute  for  payment  of  the  mortgage  debt. 

Judgment  reserved. 

November  19. 

The  Lord  Chancellor.  —  The  only  question  in  this  case  is, 
whether  the  testator  by  directing  that  all  his  debts  should  be  paid 
by  his  executors,  has  sufficiently  signified,  under  17  &  18  Vict, 
c.  113,  any  contrary  or  other  intention  than  that  the  dcTisees  of 
certain  land  subject  to  a  mortgage  should  not  be  entitled  to  have 
the  mortgage  discharged  out  9f  his  personal  estate. 

By  the  statute  the  mortgaged  land  (instead  of  the  personal 
estate)  was  made  primarily  liable  to  the  payment  of  the  mortgage 
debt  with  which  the  mort^ged  land  was  charged.  The  legislature 
had  become  desirous  that  such  mortgage  debts  should  be  paid  by 
the  heir  or  devisee  who  took  the  land ;  whereas  formerly, 
*  350  the  policy  of  *  the  law  was  that  the  land  should  be  taken 
by  the  heir  or  devisee  discharged  of  all  incumbrances,  and 
that  the  mortgages  should  be  paid  out  of  the  personal  estate, 
although  the  widow  and  younger  children  of  the  testator  should 
be  left  destitute. 

The  mortgaged  land  being  now  made  primarily  liable,  a  liberty 
was  still  given  to  the  testator  to  make  an  exception  to  the  new 
rule,  and  still  to  throw  the  charge  on  the  personal  estate.  But 
this  was  to  be  done  by  his  clearly  signifying  this  intention.  In  my 
opinion,  he  can  only  signify  this  intention  by  express  words,  or  by 
the  language  employed  clearly  indicating  that  he  meant  the  devisee 
or  heir  to  take  the  land  free  of  the  charge  and  to  throw  the  charge 
upon  his  personal  estate.  I  will  not  say  that  the  words  here  relied 
upon  are  mere  words  of  style,  like  the  pious  phrases  with  which  wills 
usually  began,  but  they  do  not  seem  to  me  to  show  that  the  testator 
had  in  his  mind  the  option  given  him  of  making  the  debt  fall  upon 
the  mortgaged  land  or  on  the  personal  estate.  He  does  not  say 
that  the  payment  is  to  be  out  of  his  personal  estate,  but  out  of  his 
estate  generally ;  and  the  *  real  estate  being  charged  with  all  the 
debts  and  the  payment  having  to  be  made  by  the  ekecutors,  the 
executors  would  have  the  means  of  effecting  a  sale  of  part  of 
the  real  estate  if  necessary  for  that  purpose. 

I  think  the  same  rule  should  now  be  observed  with  respect  to 
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exempting  the  mortgaged  land  from  the  payment  of  the  mortgage 
money,  as  was  before  observed  with  respect  to  exempting  the 
personal  estate,  the  mortgaged  land  being  now  primarily  liable  as 
the  personal  estate  had  been  liable  previously.  Expressed  inten* 
tion  was  formerly  allowed  to  prevail  over  the  usual  rule  of  law, 
but  the  intention  to  transfer  the  liability  from  the  personal 
estate  to  the  heir  or  devisee  of  the  mortgaged  *  land  was  *  851 
required  to  be  clear  and  unequivocal.  Express  words  were 
at  one  time  considered  necessary.  After  much  wavering  in  the 
decisions  of  the  Courts  the  rule  was  laid  down  that  there  must  be 
express  words,  or  language  which  ought  fairly  to  satisfy  the  judicial 
mind  of  the  testator's  intention  to  relieve  the  personal  estate. 
Tliis  rule  admitted  implication,  without  requiring  such  strictly 
necessary  implication  as  in  the  construction  of  wills  is  required  to 
disinherit  the  heir-at-law. 

My  real  opinion  is,  that  in  this  case  the  testator  had  not  in  his 
mind  the  charge  upon  the  mortgaged  land,  as  to  whether  it  should 
be  paid  by  the  devisees  or  out  of  the  personal  estate,  when  he 
directed  that  all  his  debts,  funeral  and  testamentary  expenses, 
should  be  paid  by  his  executors  out  of  his  estate.  He  piously 
wished,  for  the  good  of  his  soul,  that  all  his  debts  should  be  duly 
paid.  The  executors  were  to  take  charge  of  his  worldly  affairs 
when  he  was  gone,  and  he  desires  his  executors  to  pay  all  his 
debts. 

The  numerous  cases  which  were  decided  on  this  subject  before 
the  recent  statute  will  all  be  found  exceedingly^  well  collected  and 
ably  commented  upon  by  Mr.  Jarman  in  his  Treatise  on  Wills,  (a) 
The  only  case  besides  the  present  which  has  occurred  since  the 
statute  is  Pembrooke  v.  Friend,  (b)  There,  a  direction  in  a  will 
that  "  all  just  debts  be  paid  as  soon  as  may  be,"  followed  by  a 
devise  in  fee  of  a  freehold  house,  was  held  by  the  Vice-Chancellor 
Page  Wood  not  to  be  such  an  expression  of  contrary  intention  as 
to  bring  the  case  within  the  saving  clause  of  the  statute.  He  said 
^^  something  more  than  conjecture  is  necessary,  and  it  is  not  com- 
petent: to  the  Court  to  expound  the  proviso  of  the  Act  in 
any  other  *  sense  than  as  requiring  an  expression  of  inten-  *  352 
tion  inconsistent  with  the  general  provisions  of  the  Act." 

(a)  Ch.  46,  §  3.  (5)  IJ.  &  H.  132. 
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In  the  present  case  the  words  are  here  added  "  bj  my  executors 
out  of  my  estate,"  and  Vice-Chancellor  Page  Wood  does  say, 
"  had  he  added  the  words  *  by  my  executors '  there  would  have 
been  something  on  which  to  build  the  conclusion  that  he  meant  to 
express  an  intention  that  the  general  statutory  rule  should  not 
apply."  But  Woolstencroft  v.  Woolsteneroft,  (a)  being  cited  as  an 
authority,  the  learned  Judge  seems  to  me  merely  to  have  sought  to 
distinguish  that  case  from  Pembrooke  v.  Friend^  (6)  without  inti- 
mating any  approbation  of  the  decision  of  Vice-Chancellor  Stuart. 
Reverting  to  the  rule  of  construction  which  Vice-Chancellor  Page 
Wood  lays  down,  can  it  be  said  that  the  direction  here  given  is 
^'  an  expression  of  intention  inconsistent  with  the  general  provi- 
sions of  the  Act  ?  "4  Even  if  the  executors  in  the  first  instance 
paid  the  mortgagee  the  sum  due  on  the  mortgage,  it  would  not 
necessarily  follow  that  the  charge  should  not  ultimately  fall  on  the 
devisee,  who  by  the  statute  was  intended  to  bear  it. 

When  I  consider  how  constantly  such  general  words  as  are 
relied  on  here  are  to  be  found  in  wills,  without  any  intention  of 
changing  the  burden  ultimately  to  be  borne  by  those  who  partici- 
pate in  the  bounty  of  a  testator,  I  am  afraid  that  if  they  were  held 
sufficient  to  bar  the  operation  of  the  statute,  the  statute  would  be 
almost  altogether  inoperative.  Upon  the  whole  I  must  pronounce 
that  I  am  not  judicially  satisfied  of  the  testator's  intention  by  any 
language  he  has  used  in  his  will,  to  exempt  his  devisees  of  the 
land  in  question  from  the  charge  of  the  mortgage  debt,  and  I 
adjudge  that  so  much  of  the  decretal  order  of  the  1st  of  May, 
1860,  as  is  appealed  from,  touching  the  discharge  of  the  mortgage 
debt,  be  reversed. 

(a)  2  Giff.  192.  (6)  IJ.  &  H.  132. 
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1860.    NoYember  5,  6.    Before  the  Lord  Chancellor  Lord  Camfbrll. 

An  order  under  the  23  &  24  Vict.  c.  149,  §  5,  assigning  to  a  pauper  defendant 
in  custody  under  an  attachment  for  want  of  answer  a  solicitor  and  counsel  is 
of  course.* 

Mr.  J.  H.  Taylor,  for  the  solicitor  to  the  suitors'  fund,  moved 
on  a  report  of  the  governor  of  Hertford  Gaol,  under  the  28  &  24 
Vict.  c.  149,  §  5,  that  the  defendant  Mortimore  was  unable,  by 
reason  of  poverty,  to  employ  a.  solicitor,  for  an  order  pursuant  to 
11  Geo.  4  &  1  Will.  4,  c.  36,  §  15,  r.  7,  assigning  to  the  defendant 
James  Mortimore  (a  prisoner  in  Hertford  Gaol  under  an  attach- 
ment for  not  putting  in  his  answer  in  the  suit^  a  solicitor  find 
counsel  for  putting  in  his  answer  and  defending  him  in  formd 
pauperis. 

He  stated  that,  according  to  the  practice  under  the  Act  11  Geo* 
4  &  1  Will,  4,  c.  36,  an  order  in  the  terms  now  asked  was  of 
course,  and  was  not  mentioned  to  the  Court. 

In  the  present  case,  however,  the  first  under  the  new  Act,  the 
registrar,  by  reason  of  the  words  "  if  he  shall  see  fit,"  occurring  in 
23  &  24  Vict.  c.  149,  §  5,  felt  a  diflSculty  about  drawing  up  the  order 
without  the  matter  having  been  previously  mentioned  to  the  Court, 
The  object,  therefore,  of  the  present  application  was,  first,  to  obtain  a 
direction  that  the  order  be  drawn  up  ;  and,  secondly,  to  ascertain 
whether  the  practice  was  to  be  in  all  future  cases  to  treat  the  order 
as  of  course,  or  in  every  case  to  mention  the  matter  specially  to 
the  Court. 

The  Lord  Chancellor.  —  This  being  the  first  case  which  has 
occurred  under  the  recent  Act,  it  was  fit  and  proper  that  it  should 
foe  mentioned  to  the  Court,  and  the  order  made  by  the 
Court ;  *  but  in  all  similar  cases  which  may  hereafter  occur,  *  354 
I  think  a  similar  order  may  be  made  without  the  matter 
having  been  previously  brought  specially  to  the  attention  of  the 
Court. 

^  See  1  Dan.  Oh.  Pr.  (4th  Am.  ed.)  154,  502. 
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writing  under  his  hand  dated  the  9th  of  March,  1854,  after 
deducting  the  sum  of  20Z.  due  from  him  (Smith)  in  respect  of  a 
call  made  on  him  for  the  liquidation  of  Mr.  Prichard's  claim  on 
behalf  of  the  company. 

It  appeared  that  Mr.  Smith  had  obtained  a  judgment  against 
Mr.  Prichard  for  446Z.  on  the  80th  January,  1854,  and  that  by 
the  agreement  of  the  9th  March,  1854,  referred  to  in  his  notice  of 
motion,  he  had  agreed  to  accept  4002.  and  interest  at  4Z.  per  cent 
from  the  date  thereof,  in  satisfaction  of  the  judgment,  the  amount 
so  agreed  upon  being  thereby  further  secured  inportions  of  lOOZ. 
each  and  interest  on  certain  securities  therein  mentioned  ;  one  of 
such  portions  of  100/.  and  interest  being  thus  secured  by  a  charge 
on  the  debt  claimed  by  Mr.  Prichard  against  the  Warwick  and 
Worcester  Railway  Company. 

The  two  orders  of  Mr.  Justice  Willes  referred  to  in  the  notice 
of  motion  on  behalf  of  Mr.  Turner,  were  orders  made  in  Chambers 
to  attach  the  moneys  due  to  Mr.  Prichard  in  the  hands  of  the 
company ;  Mr.  Turner  undertaking  not  to  act  upon  the  orders  in 
any  way,  except  under  the  order  of  the  Court  of  Chancery. 
*  357  *  A  similar  order  was  stated  to  have  been  made  in  favour 
of  Mr.  Smith  in  respect  of  3002.  and  interest  still  remaining 
unpaid  of  his  judgment  debt  of  1854,  but  it  did  not  appear  that 
this  had  been  drawn  up. 

It  was  stated  that  the  sum  remaining  in  the  hands  of  tlie  official 
manager  was  not  sufficient  to  pay  the  debts  claimed  in  the  two 
notices  of  motion  in  full. 

Mr.  BagsTiawe  and  Mr,  Elderton^  for  Mr.  Turner.  —  The  gar- 
nishee orders  of  Mr.  Justice  Willes  have  given  priority,  as  respects 
this  fund,  to  Mr.  Marshall  Turjier,over  the  prior  judgment  cred- 
itors of  Mr.  Prichard. 

Mr.  Crachnall^  for  Mr.  Edwin  Smith.  —  There  can  be  no  gar- 
nishee, unless  in  the  character  of  debtor.  The  official  manager 
is  a  mere  ministerial  officer  of  the  Court  of  Chancery,  and  cannot 
be  considered  as  a  debtor  of  Mr.  Prichard.  The  thing  to  be 
attaxihed  under  the  garnishee  sections  of  the  Common  Law  Pro- 
cedure Act,  1854,  ;nu8t  be  a  debt  due  from  the  garnishee,  not,  as 
in  this  case,  a  mere  claim.  Thus  it  has  been  held,  that  money 
directed  to  be  paid  by  a  Master's  allocatur^  or  money  awarded 
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under  a  rule  of  Court,  cannot  be  attached.  Coppell  y.  Smith,  (a) 
So  a  dividend  payable  bj  the  assignees  of  a  bankrupt  to  a  creditor 
of  the  bankrupt,  who  has  proved  the  debt  in  the  Court  of  Bank- 
ruptcy, cannot  be  attached  under  the  Common  Law  Procedure 
Act,  1854,  §  63,  by  a  judgment  creditor  of  the  person  to  whom 
such  dividend  is  payable.  Boyse  v.  Simpson^  (6)  GHlmore  v.  Simp- 
tan,  (c)  As  to  the  right  of  Mr.  Smith  to  be  paid  the  amount 
claimed  by  Jiis  notice  of  motion  in  respect  of  the  charge  created 
by  the  agreement  of  the  9th  March,  1854,  there  is  no  dispute. 

*  Mr.  Baggallay^  for  the  official  manager.  *  358 

The  Lord  Justice  Knight  Bruce.  —  According  to  the  true  con- 
struction of  the  Act  of  Parliament,  and  to  common  sense  also,  the 
orders  appear  to  me  eflFectually  to  give  a  title  to  Mr.  Turner. 

The  Lord  Justice  Turner.  —  I  was  at  first  inclined  to  think 
that  the  order  asked  for  would  amount  to  an  attachment  of  an 
equitable  debt ;  but  here  the  attachment  is  against  the  company, 
upon  a  debt  due  from  the  company ;  and  the  official  manager  has 
money  in  his  hands  wherewith  to  pay  the  debt,  independently  of 
any  question  as  to  how  the  fund  arises. 

The  order  made  was  "  one  order  on  both  motions  ;  let  Mr.  Smith 
be  paid  his  demand  of  1262.  13^.  6c2.,  and  52.  for  his  costs,  less 
the  20/.  due  from  him  for  the  call ;  pay  the  official  manager  252. 
for  his  costs ;  and  pay  the  residue  of  the  fund  to  Mr.  Turner ;  and 
let  all  the  attachments  be  discharged." 

(a)  4  T.  R.  312.  (c)  8  Jr.  C.  L.  Rep.  App.  xxxviii. 

.    (6)  8  It.  C.  L.  Rep.  628. 
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*359  ♦JENNER  v.  JENNER. 

I860.    NoYember  5,  6,  7,  17.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  resettlement,  executed  by  a  tenant  for  life  and  his  son,  who  was  tenant  in  tail 
in  remainder,  had  been  prepared  by  the  father^s  solicitor,  and  the  son  had  not 
had  the  advantage  of  independent  professional  advice,  but  it  appeared  that 
the  son  was  well  acquainted  with  and  had  been  advised  respecting  the  provi- 
sions of  the  deeds  of  resettlement  before  they  were  executed  by  him,  and 
that  the  transaction  was  a  reasonable  one,  and  for  the  good  of  the  family,  and 
not  upon  the  whole  for  the  personal  benefit  of  the  father.  HM,  not  a  case 
for  setting  aside  or  altering  the  deed.^ 

This  was  an  appeal  from  the  decree  of  the  Yice-Ghancellor 
Stuart  diBmissing  with  costs  the  plaintiff's  bill,  praying  the  recti- 
fication of  a  resettlement  of  family  estates,  so  far  as  it  gave  him 
an  estate  for  life  only,  instead  of  an  estate  tail. 

The  following  is  a  summary  of  the  facts  of  the  case,  which  are 
fully  set  forth  in  the  report  of  the  hearing  below  in  Mr.  Giffard's 
Reports,  (a) 

By  indentures  of  settlement  dated  in  August,  1824,  and  made 
on  the  occasion  of  the  marriage  of  Robert  Francis  Jenner  and 
Elizabeth  Lascelles  Jenner,  the  Wenvoe  estate  in  Olamorganshire, 
and  other  hereditaments  and  premises  situate  in  Glamorganshire 
and  Yorkshire,  were  limited  to  the  use  of  Robert  Francis  Las- 
celles for  life,  with  remainder  to  the  use  of  his  first  and  other 
sons  in  tail  male,  with  remainders  ov.er.  By  the  same  indentures 
the  settled  estates  were  charged  with  a  jointure  of  10002.  in  favour 
of  Elizabeth  Lascelles  Jenner,  and  power  was  reserved  to  Robert 
Francis  Jenner  to  raise  the  jointure  to  1500/.  a  year,  and  to  charge 
the  settled  estates  with  portions  for  the  younger  children  of  the 
marriage  to  an  amount  not  exceeding  20,000/.  Powers  to  the 
same  extent  of  jointuring  any  future  wife,  and  of  raising  portions 

(a)  Vol.  2,  p.  232. 

^  See  Baker  o.  Bradley,  7  De  G.,  M.  &  G.  597,  and  notes  (2)  and  (S); 
Wright  0.  Vanderplank,  8  De  G.,  M.  &  G.  133,  and  notes ;  Savery  v.  King, 
6  H.  L.  Cas.  627 ;  Aldborough  v,  Trj-e,  7  CI.  &  Fin.  (Am.  ed.)  436,  note  (1)  ; 
Williams  o.  Williams,  2  Dr.  &  Sm.  378 ;  affirmed  L.  R.  2  Ch.  Ap.  294 ;  Kerr 
F.  &M.  (1st  Am.  ed.)  179-182;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  276,  and 
cases  in  note  ($). 
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for  the  children  of  a  future  marriage,  were  also  reserved  to  Robert 
Francis  Jenner,  and  he  was  further  empowered  to  raise  by  charge 
upon  the  premises  sums  of  money  for  his  own  purposes  to  the 
extent  of  20,000^. 

*  Robert  Francis  Lascelles  Jenner,  the  eldest  child  of   *S60 
the  marriage,  and  first  tenant  in  tail  of  the  settled  prem- 
mises,  was  born  on  the  16th  of  September,  1826,  and  attained  his 
majority  on  the  16th  September,  1847. 

By  various  deeds  executed  between  the  date  of  the  above- 
mentioned  indentures  of  settlement  and  the  year  1850,  Robert 
Francis  Jenner  exhausted  his  power  of  charging  the  settled 
estates  with  20,000^.  for  his  own  purposes. 

In  1850,  at  which  date  there  were  thirteen  children  of  the 
marriage  living,  Robert  Francis  Jenner  became  desirous  of  raising 
further  sums  of  money,  and  being  unable  to  do  so  upon  the  secu- 
rity only  of  his  life-interest  in  the  settled  estates,  he  applied  to  his 
son  Robert  Francis  Lascelles  Jenner  to  assist  him  by  barring  the 
entail  for  the  purpose  of  letting  in  a  charge  upon  the  inheritance 
in  priority  to  the  estate  tail  of  the  son  for  a  sum  not  exceeding 
15,000/. 

The  son  assented  to  this  proposal,  and  with  the  father  joined  in 
executing  two  deeds  dated  respectively  the  10th  and  11th  Janu- 
ary, 1850.  By  the  former  of  these,  the  entail  of  the  settled 
estates  created  by  the  indentures  of  August,  1824,  was  barred, 
and  by  the  second  the  same  estates  were,  subject  to  certain  speci- 
fied charges,  relimited  to  Robert  Francis  Jenner  for  life,  with 
remainder  to  his  son  Robert  Francis  Lascelles  Jenner  for  life, 
with  remainder  after  the  decease  of  the  survivor  to  the  first  and 
other  sons  of  Robert  Francis  Lascelles  Jenner  successively  in  tail 
male,  and  in  default  of  such  issue,  to  such  person  or  persons  as 
Robert  Francis  Lascelles  Jenner  should  appoint,  with  divers 
remainders  over  in  default  of  appointment,  and  an  ultimate 
remainder  to  Robert  Francis  Lascelles  Jenner  in  fee.  By  this 
indenture  the  power  given  to  Robert  Francis  Jenner  by 
the  settlement  of  *  1824,  of  increasing  the  jointure  of  his  *  361 
wife,  Francis  Lascelles  Jenner,  from  1000/.  to  1500/.  a 
year,  and  his  power  of  raising  portions  for  the  children  of  a 
future  wife,  were  extinguished,  and  the  power  of  jointuring  any 
after-taken  wife  was  reduced  from  1500/.  to  700/.  a  year.  The 
indenture   of    resettlement   then    reserved  a  power  to  Robert 
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Francis  Jenner  and  his  son  Robert  Francis  Lascelles  Jenner  to 
raise  any  sum  not  exceeding  15,000Z.  for  their  own  use  and  benefit, 
and  a  power  to  the  son  Robert  Francis  Lascelles  Jenner,  in  case 
he  should  survive  his  father,  to  charge  the  estates  to  the  extent  of 
16,000Z.  The  son  was  likewise  empowered  to  charge  the  estates 
thereby  settled  with  a  jointure  of  700Z.  a  year,  in  favour  of  any  wife 
he  might  marry,  and  with  portions  for  younger  children,  to  an 
amount  not  exceeding  10,000Z. 

Elizabeth  Lascelles  Jenner  died  in  September,  1850. 

The  bill  was  filed  by  R.  F.  L.  Jenner  against  his  father  R.  F. 
Jenner,  the  trustees  of  the  settlement  of  1850,  and  the  various  per- 
sons claiming  beneficially  either  by  way  of  charge  or  otherwise 
under  it,  alleging  that  the  resettlement  of  1850  was  executed  in 
performance  of  an  arrangement  previously  agreed  upon  by  the 
plaintiff  and  his  father,  to  the  effect  that  the  entail  in  the  estates 
comprised  in  the  indenture  of  9th  August,  1824,  was  to  be  opened ; 
that  a  charge  not  exceeding  15,000Z.  was  to  be  let  in ;  and  that,  sub- 
ject thereto,  the  estates  were  to  continue  or  remain  limited  in  the 
same  manner,  as  respected  the  plaintiff  and  his  father,  as  settled 
by  the  indenture  of  August,  1824 ;   and  that  the  father  should 
give  up  his  power  of  increasing  the  jointure  to  his  then  wife ; 
should  limit  his  power  of  jointuring  any  future  wife  to  TOOL  a 
year,  and  should  give  up  his  power  of  charging  portions 
*  362    for  the  children  of  a  subsequent  marriage  *  respectively 
reserved  to  him  in  that  settlement.    The  bill  then  stated 
that  the  two  deeds  of  January,  1850,  were,  at  the  suggestion  of 
the  father,  prepared  by  Mr.  Warter,  the  father's  solicitor  ;  that  no 
explanation  was  given  to  the  plaintiff,  previously  to  his  executing 
those  deeds,  by  his  father  or  by  any  other  person,  of  the  plaintiff's 
true  position  with  reference  to  the  estates  comprised  in  the  settle- 
ment or  the  rental  thereof  or  the  incumbrances  thereon ;  that  the 
deeds  were  not,  nor  were  any  drafts  or  abstracts  thereof,  read  over 
by  the  plaintiff  or  by  any  person  to  him  (except  the  parts  relating 
to  letting  in  the  charge  of  15,0002.,  and  restricting  the  powers  of 
the  defendant  R.  F.  Jenner),  nor  was  the  effect  of  the  deeds 
explained  to  the  plaintiff;  that  the  plaintiff  executed  them  under 
the  full  belief  that  their  provisions  were  in  all  respects  in  con- 
formity with  the  terms  of  the  arrangement  previously  come  to 
between  him  and  bis  father ;  and  that  he  did  not  become  aware  of 
the  contrary  till  1858.    The  bill  prayed  that  the  deeds  of  Janu- 
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ary,  1850,  save  so  far  as  the  same  restored  the  life-estate  of  the 
defendant  R.  F.  Jenner  in  the  estates  comprised  therein,  and 
enabled  the  plaintiff  and  the  defendant  R.  F.  Jenner  to  charge  the 
estates  with  a  sum  not  exceeding  15,000Z.,  and  modified  or 
restricted  the  powers  of  jointuring  and  charging  with  portions  for 
younger  children,  respectively  reserved  to  the  defendant  R.  F. 
Jenner  by  the  settlement  of  August,  1824,  was  void,  and  not 
binding  on  the  plaintiff;  and  that  the  indenture  of  the  11th 
January,  1850,  save  so  far  as  aforesaid,  and  save  so  far  as  the 
same  was  not  inconsistent  with  the  arrangement  entered  into 
between  the  plaintiff  and  the  defendant  R.  F.  Jenner,  might  be 
set  aside  or  rectified  or  varied,  or  might  be  rectified  in  such  other 
manner  as  the  Court  should  think  fit. 

The  defendant  R.  F.  Jenner  and  the  trustees  of  the 
*  deed  of  the  11th  January,  1860,  by  their  answers,  denied  *  863 
the  truth  of  these  statements  of  the  plaintiff's  bill  and 
stated  that  it  was  expressly  made  part  of  the  arrangement  entered 
into  by  the  plaintiff  and  his  father,  and  which  was  carried  into 
effect  by  the  deeds  of  January,  1850,  that  the  estates  comprised  in 
the  indentures  of  August,  1824,  should  be  resettled  by  limiting  to 
the  plaintiff  the  same  estate  which  his  father  had  taken  under  the 
prior  settlement  of  August,  1824 ;  and  that  the  plaintiff  and  his 
father  instructed  Mr.  Warter  to  prepare  such  deeds  as  he  might 
think  best  calculated  to  carry  into  effect  the  terms  of  the  arrange- 
ment so  agreed  upon. 

From  the  evidence  in  the  cause,  it  appeared  that  in  1850, 1851, 
1852,  and  1854,  the  plaintiff  had  executed  various  deeds  by  which 
the  whole  sum  of  15,000Z.  had  been  raised  under  the  joint  power 
given  to  the  father  and  son,  and  that  out  of  the  last  of  the  instal- 
ments so  raised,  amounting  to  4500/.,  1000/.  had  been  paid  to  the 
plaintiff.  In  all  these  deeds,  some  of  which  were  executed  by 
the  plaintiff  while  at  a  distance  from  his  father,  the  fact  that  the 
plaintiff  was  only  tenant  for  life  in  remainder  of  the  premises  com- 
prised in  the  settlement  of  the  11th  January,  1850,  was  recited. 

The  remainder  of  the  evidence  adduced  on  the  part  both  of  the 
plaintiff  and  defendant  is  fully  described  in  his  Lordship's  judg- 
ment. 

In  the  interval  between  the  hearing  below  and  the  appeal,  the 
defendant  R.  F.  Jenner  died. 
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Mr.  Bolt  and  Mr.  Nalder^  for  the  plain tifif.  —  The  sole  object  of 

the  plaintiff  and  his  father  in  opening  the  entail  of  1824  was  to 

raise  money.     Without  imputing  fraud  to  any  of  the  parties 

•  364    concerned  or  *  employed  in  the  transaction  in  question,  it 

certainly  does  not  appear  that  the  difference  between  an 
estate  tail  and  estate  for  life  was  explained  to  either  of  the  parties 
prior  to  the  resettlement  of  1860.  The  plaintiff's  own  evidence 
as  to  this  is  clear,  and  the  onu%  of  proving  that  the  plaintiff  was 
aware  of  the  effect  of  the  deed  of  resettlement  is  on  the  other 
side.  The  plaintiff  at  the  date  of  the  resettlement  was  only 
twenty-three  years  of  age,  and  had  been  presented  with  a  com- 
mission in  the  army  purchased  for  him  by  his  father,  from  whom 
he  was  also  in  the  receipt  of  an  allowance  of  150Z.  per  annum. 
He  cannot,  therefore,  be  regarded  as  then  emancipated  from 
parental  influence,  and  where  that  is  so  the  (muB  of  proof  lies  on 
those  who  uphold  the  resettlement.  Q-ordon  v.  Gordon,  (a) 
Torre  v.  Torre^  (6)  Hoghton  v.  Hoghton^  (c)  Baker  v.  Bradley,  (ji^ 
Resettlement  does  not  import  such  a  change  in  the  limitation  of 
property  as  was  here  made,  nor  does  it  appear  that  the  plaintiff 
understood  the  indenture  of  1850  to  be  to  that  effect.  The  plaintiff 
says  that  he  never  entered  into  any  agreement  to  make  such  a 
change. 

Mr,  Matins  and  Mr.  Q-.  Osborne  Morgan^  for  the  defendant,  B. 
F.  Jenner.  —  Having  regard  to  all  the  circumstances  of  the  case, 
and  the  situation  of  the  family  at  the  date  of  the  transaction  of 
1850,  the  resettlement  proposed  by  Mr.  Warter  was  a  reasonable 
and  proper  one,  and  one  which  he  might  well  suggest  as  advanta- 
geous for  all  parties.  No  fraud  is  imputed,  nor  was  there  any 
surprise  upon  the  son,  for  the  evidence  shows  that  he  was  fully 
informed  of  the  nature  and  particulars  of  the  transaction,  and  was 
well  aware  of  all  that  was  going  on. 

*  365       *  The  power  to  raise  15,000Z.  was  given  to  the  father  and 

son,  and  considering  what  the  father  gave  up  in  the  resettle- 
ment, he  cannot  be  said  to  have  exerted  his  influence  as  a  parent 
for  his  own  advantage.  To  a  certain  degree  parental  influence  is 
inseparable  from  arrangements  between  father  and  son  for  the 
resettlement  of  family  estates ;  but  its  existence  and  operation  are 

(a)  3  Swanst.  400.  (c)   15  Beav.  278. 

(6)  1  Sm.  &  G.  618.  id)  7  De  6.,  M.  &  6.  597. 
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not  sufficient  to  invalidate  the  transaction,  if  it  be  not  exerted  for 
the  benefit  of  the  person  possessing  it.  If  the  resettlement  be  not 
obtained  by  misrepresentation  or  suppression  of  the  truth,  if  the 
father  acquires  no  personal  benefit,  and  if  the  settlement  is  a 
reasonable  one,  the  Court,  will  support  it,  even  althdugh  the  father 
did  exert  parental  authority  and  influence  over  the  son  to  procure 
the  execution  of  it.  Hoghton  v.  Hoghton^  (a)  Hartopp  v.  ffar* 
topp:,  (6)  Dimsdale  v.  Dimsdale.  (c)  If  the  son  alleges  that  he 
executed  the  deed  under  a  mistake  or  misapprehension  as  to  its 
effect,  the  anus  of  proof  lies  upon  him,  and  his  evidence  as  to  that 
is  more  than  counterbalanced  by  that  in  support  of  the  defendant's 
dlEise.  The  evidence  adduced  to  prove  that  the  words  taken  down 
in  writing  were  contrary  to  the  concurrent  intention  of  all  the 
parties  to  the  resettlement  must  be  strong  irrefragable  evidence. 
Lady  Shelbume  v.  Lord  Inchiquin^  (d)  Marquis  of  Toumshend  v. 
Stangroom.  («)  And  if  the  plaintiff  seeks  to  rectify  the  deed  upon 
the  ground  of  mistake,  he  must  establish  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he  desires 
it  to  be  made  conformable  continued  concurrently  in  the  minds  of 
all  parties  down  to  the  time  of  its  execution,  and  must  show 
exactly  and  precisely  the  form  to  which  the  deed  ought  to  be 
brought.     Fowler  v.  Fowler.  (^) 

*  Mr,  Craig  and  Mr.  H.  F.  Bristowe^  for  the  trustees,    *  366 
took  the  same  course  of'ai^ument  on  behalf  of  the  unborn 
issue  under  the  resettlement.   They  cited  PiUlen  v.  Ready,  (A)  Cory 
V.  Cory,(i)  Tendrils.  Smith,  (1c)  Wycherleyy.  Wycherley,(J)  Stew-- 
art  V.  Stewart,  (m)  Stockley  v.  Stockley,  (it)  Brown  v.  Carter,  (o) 

Mr.  Roltj  in  reply. — Admitting  the  rule  to  be,  that  family 
arrangements  are  to  be  supported,  and  that  they  are  not  to  be 
varied,  except  upon  the  clearest  evidence,  it  must  still  be  shown 
that  the  instrument  was  executed  with  a  knowledge  of  its  purport 
by  all  the  parties.     Such  knowledge  is  denied  by  the  plaintiff,  who 

(a)  15  Beav.  278.  (0    1  Ves.  19. 

(6)  21  Beav.  259.  (A;)  2  Atk.  85. 

(c)  3  Drew.  556.  (0   2  Ed.  175. 

(d)  1  Bro.  C.  C.  388.  (m)  6  CI.  &  Fin.  911. 

(e)  6  Ves.  328.  (n)  1  Yes.  &  Bea.  80. 
(g)  4  De  G.  &  J.  250,  265.  (o)  5  Ves.  862. 


(h)  2  Atk.  587. 
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asserts  that  he  executed  the  deed  under  the  mistaken  impression 
that  it  reserved  to  him  his  estate  tail.  The  sole  object  of  the 
resettlement  was  to  benefit  the  father,  and  upon  him  lies  the  anus 
of  proving  execution  with  notice  of  its  contents  by  the  son.  It  is 
submitted  that  the  defendant's  evidence  falls  short  of  such  proof. 
There  has  been  here  no  consideration  which  would  give  the  issue 
a  right  of  suit.     Colyear  v.  Countess  of  Mulgrave,  (a) 

Judgment  reserved. 

November  17. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree 
appealed  from  ought  to  be  affirmed.  On  account  of  the  great 
importance  of  the  case  to  the  parties,  I  have  very  anxiously  con- 
sidered it  both  during  the  argument  and  subsequently ;  but  I 
must  say,  that,  from  the  time  I  fully  understood  the  facts 
*  867  *  I  have  entertained  no  doubt  upon  the  law  of  the  case ; 
and  I  will  now  state  the  grounds  on  which  my  opinion  is 
formed. 

In  the  first  place,  it  is  of  essential  importance  to  define  the  real 
controversy  between  the  plaintiff  and  his  father.  Tlie  plaintiff 
does  not  seek  to  set  aside  the  deed  of  the  11th  January,  1850, 
but  only  to  reform  it.  He  complains  only  of  the  manner  in  which 
the  estate  was  resettled,  whereby  he  became  only  tenant  for  life, 
instead  of  remaining  tenant  in  tail,  as  he^had  been  before  under 
the  settlement  of  1824.  He  admits  that  he  was  fully  acquainted 
with,  and  that  he  fully  assented  to,  the  family  estate  being  charged 
with  the  15,0002. ;  that  he  was  fully  acquainted  with,  and  that  he 
fully  assented  to,  all  that  was  for  -the  personal  advantage  of  the 
father.  His  alleged  grievance  is,  that  he  did  not  assent  to,  and 
that  he  was  not  informed  of,  that  part  of  the  deed,  by  which,  the 
estate  being  resettled,  he  became  tenant  for  life  with  a  remainder 
to  his  sons  in  tail  male ;  failing  them  with  an  absolute  power  of 
appointment  of  the  fee  to  himself. 

Although  such  settlement  of  the  estate,  by  which  it  was  likely 
to  continue  in  the  family,  was  probably  very  agreeable  to  the 
father,  he  derived  no  personal  advantage  from  it.  He  lost  the 
control  of  the  estate,  which  he  before  enjoyed  as  protector  of 
the  settlement,  and,  by  other  clauses  in  the  deed,  he  had  renounced 

(a)  2  Kee.  81. 
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his  power  of  jointuring  a  second  wife,  and  of  providing  for  chil- 
dren of  a  second  marriage.  Therefore,  from  that  part  of  the 
arrangement  which  is  in  controversy  no  advantage  which  the  law 
recognizes  was  obtained  by  the  father  from  the  son ;  and,  for  the 
purposes  of  this  suit,  thQ  question  to  be  determined  is  the  same 
as  if  the  deed  had  been  confined  to  this  Resettlement  of  the 
estate.  But  if  the  ontLs  still  lies  on  those  who  support  the 
deed  to  prove,  *  in  addition  to  the  plaintiff's  solemn  execu-  *  368 
tion  of  the  deed,  that  he  was  personally  acquainted  with  the 
arrangement  for  resettling  the  estate  giving  him  only  an  estate  for 
life,  and  that  he  assented  to  this,  still  if  this  was  a  reasonable 
arrangement  and  for  the  good  of  the  family,  a  Court  of  Equity 
will  regard  it  very  differently  from  an  arrangement  by  which  a 
father  obtains  a  pecuniary  advantage  from  a  son  on  the  son's 
coming  of  age. 

Now  that  this  resettlement  of  the  family  estate  was  a  reasona- 
ble arrangement  and  for*  the  good  of  the  family,  and  such  as  a 
Court  of  Equity  ought  to  favour,  can  admit  of  no  doubt.  The 
only  objection  to  which  it  is  liable  is,  that,  by  the  power  of 
appointment,  it  gives  the  plaintiff  too  great  a  control  over  the 
estate  to  the  possible  prejudice  of  his  younger  brothers,  and  of 
his  own  daughters.  But  of  this  he  cannot  complain,  as  he  seeks 
the  power  of  absolutely  and  immediately  alienating  the  estate, 
his  father  being  now  dead. 

The  practice  of  resettling  entailed  estates  on  the  eldest  son  com- 
ing of  age,  which  sustains  ancient  families,  and  still  leaves  a  suf- 
ficiency of  land  in  commerce,  has  been  praised  and  fostered  by 
English  Judges  of  the  highest  name.  What  could  be  more  natural 
or  laudable  than  that  there  should  have  been  such  a  resettlement 
of  the  Wenvoe  estate  upon  the  occasion  in  question?  The  entail  of 
1824  was  necessarily  to  be  barred  for  the  purpose  of  raising  the 
15,000?.,  and,  even  if  there  had  been  no  object  to  prevent  the 
father  and  son  from  burdening  the  estate  by  a  further  loan,  was  it 
not  expedient  to  avoid  a  resettlement  with  the  same  limitations  as 
that  of  1824,  which  would  have  rendered  another  disentailing 
deed  necessary  and  would  have  required,  in  the  language  of  Mr. 
Rolty  "  another  mountain  of  parchment "  ?  The  father  gain- 
ing no  pecuniary  advantage  by  *  this  resettlement  of  the  *  869 
estate,  and  the  settlement  being  reasonable,  it  would  not 
be  set  aside  by  a  Court  of  Equity  on  the  ground  of  parental 
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influence ;  and  a  Court  of  Equity  will  not  view  it  with  jealousy  or 
require  the  evidence  which,  under  other  circumstances,  might  be 
necessary,  of  the  son  having  a  separate  solicitor,  and  being 
advised  by  separate  counsel. 

I  now  proceed  to  show  in  this  case  that  there  is  satisfactory 
evidence  of  the  plaintifl^,  before  he  executed  the  deed,  having 
been  made  acquainted  with  the  manner  in  which  the  estate  was  to 
be  resettled,  and  of  his  assent  to  this  arrangement.  I  need  not 
refer  to  the  plaintiflF's  letter  to  his  father  of  the  27th  of  Novem- 
ber, 1849,  saying,  "I  shall  be  very  glad  to  be  security  for  any 
money  you  may  want  to  raise,"  or  to  any  of  the  evidence  respect- 
ing the  15,000Z.  to  be  raised.  I  begin  with  the  letter  dated  the 
2d  of  December,  1849,  to  the  plaintiff's  father  from  Mr.  Warter, 
the  family  solicitor,  who  appears  to  be  a  gentleman  of  intelligence 
and  skill  in  his  profession,  and  who  is  admitted  to  have  conducted 
himself  in  this  transaction  with  the  most  perfect  good  faith :  — 

^'  Leamington  House,  December  2, 1849. 
"My  dear  Sir,  —  Without  the  subject  being  known  in  Gla- 
morganshire you  and  your  son  can  cut  off  the  entail  and  resettle  the 
estate  on  him,  giving  him  by  the  resettlement  a  present  income, 
and  an  increased  one  in  case  of  his  contracting  marriage  during 
your  life,  and  reserving  a  power  enabling  either,  with  the  consent 
of  the  other,  to  raise  money  to  a  certain  extent.  This,  I  think, 
would  be  the  most  judicious  course.  The  amount  to  be  raised 
would  depend  upon  the  present  clear  income  of  the  property,  as 
it  is  important  that  the  elder  branch  should  always  have  the 

means  of  keeping  up  Wenvoe,  and  by  this  plan  neither 
*  370   could  raise  money  without  from  time  to  *  time  applying  to 

the  other  for  his  consent,  and  making  him  a  party  to  the 
deed.  It  may  be  the  more  judicious  course  to  confine  this  power 
to  enabling  you,  your  son  joining  you,  to  raise  money.  If  any 
thing  of  this  sort  appears  to  you  desirable,  it  will  be  necessary  to 
make  your  son  fully  acquainted  with  and  master  of  the  subject, 
and  to  be  careful  that  nothing  is  done  which,  in  after  life,  may 
give  him  the  idea  that  he  has  not  been  properly  considered. 

"  Yours,  Ac, 
"  R.  P.  Jenner,  Esq.  H.  D.  Warter. 

"  P.  S.  —  When  I  have  your  ideas,  I  will,  if  you  think  fit, 
prepare  a  statement  for  you  to   submit  to  your  son  showing  the 
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income,  the  outgoings  and  what  will  be  left  in  case  of  jour  death, 
allowing  for  the  jointure  secured  to  Mrs.  Jenner." 

Can  it  be  said  that  this  letter  proposed  a  scheme,  by  which  the 
estate  was  to  be  resettled  making  the  plaintiff  tenant  in  tail ;  or 
that  the  objects  it  suggests  could  be  accomplished  by  any  resettle- 
ment which  was  not  to  make  the  plaintiff  tenant  for  life  with  a 
remainder  in  tail  to  his  sons?  The  father,  as  a  sensible  man, 
must  haye  been  aware  of  this,  and  he  was  earnestly  desired  to 
make  his  son  master  of  the  subject. 

On  the  9th  of  December,  1849,  the  father  writes  to  Warter: 
"  This  morning  I  gave  my  son  your  letter  of  the  2d  of  December 
last  to  read,  and  we  have  had  some  conversation  since  on  the  sub- 
ject of  it.  If  you  think  it  will  be  the  best  plan,  and  that  I  do  not 
place  him  in  any  risk  (which  as  far  as  I  can  see  I  do  not)  by  resettling 
the  estate  on  him  again,  he  is  quite  willing  to  accept  it.  My  son 
has  no  hesitation  on  his  part  about  it."  The  father  clearly  accepted 
Warter's  proposal,  and  it  may  fairly  be  inferred  that  it  was  then 
fully  explained  to  the  son. 

*  But  further,  we  have  the  positive  evidence  of  two  wit-  *  371 
nesses  entirely  trustworthy,  that  a  meeting  on  the  11th  of 
December,  1849,  between  the  father,  the  plaintiff,  Warter,  and  Gove, 
Warter's  conveyancing  clerk  (who  is  likewise  admitted  to  have 
acted  in  the  whole  transaction  with  perfect  good  faith),  the  mode 
of  resettling  the  estate  which  was  adopted  was  then  fully  explained 
to  the  plaintiff,  and  that  the  deeds  were  afterwards  prepared 
according  to  what  was  then  agreed  upon.  Warter  swears,  "  at 
this  meeting  it  was,  on  my  suggestion  and  advice,  agreed  that  the 
father  should  give  up  the  power  which  he  then  possessed  under  the 
indenture  of  1824  of  increasing  the  jointure  of  his  then  wife  from 
lOOOZ.  to  1500Z.  per  annum,  and  of  charging  the  said  estates  with 
portions  in  favour  of  children  by  an  after-taken  wife ;  that  the 
father  should  reduce  his  power  of  jointuring  any  after-taken  wife 
from  15002.  to  700Z.  per  annum ;  tliat  the  estates  should  be 
resettled  by  limiting  to  the  plaintiff  precisely  the  same  estate 
which  the  father  had  taken  under  the  original  settlement  of  1824, 
with  remainder  to  the  plaintiff's  sons  in  tail  male,  similar  to  that 
which,  by  the  said  last-mentioned  settlement,  was  limited  to  the 
issue  of  the  father ;  and  that  I,  this  deponent,  should  prepare  such 
deed  or  deeds  as,  under  the  advice  of  counsel,  I  might  consider 
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best  calculated  to  effect  the  said  several  objects  :  and  the  plaintiff 
then  appeared  to  be  a  person  of  shrewd  understanding  and  with 
lAore  than  ordinary  acquaintance  with  business,  and  to  be  fuUj 
acquainted  with  the  nature,  purport,  and  effect  of  the  arrangement 
so  made  between  him  and  his  father,  and  to  be  entirely  satisfied 
with  the  same." 

Gove  swears  "  when  I  went  in,  the  father  was  speaking  to  the 

plaintiff  as  to  what  he  had  done  with  respect  to  the  resettling  of  the 

estate,  keeping  it  in  the  family.     The  plaintiff  acquiesced  in 

*  372    that  and  expressed  his  approbation  *  of  what  his  father  had 

done ;  and  it  was  then  arranged  between  them  that  the 
estate  should  be  again  resettled  by  the  plaintiff  in  the  same  way 
as  his  father  had  done.  I  believe  it  was  arranged  that  the  plain- 
tiff should  take  a  life-estate,  as  his  father  had  done,  after  his 
father's  death." 

Gove  proceeded  to  prepare  the  deeds  as  they  were  approved 
by  counsel  and  were  afterwards  executed  by  the  plaintiff. 

At  this  meeting  there  was  not  and  there  could  not  be  any 
abstract  or  epitome  of  these  deeds,  but  there  was  produced  and 
examined  an  accurate  analysis  of  the  settlement  of  1824,  of  the 
actual  income  of  the  estates  and  of  all  the  charges  upon  them.  It 
is  admitted  that  Gove,  in  preparing  the  deeds,  intended  to  act 
according  to  the  instructions  he  had  received  on  the  11th  of 
December,  and  that  he  believed  these  were  according  to  the 
arrangement  to  which  the  plaintiff  had  agreed. 

I  now  come  to  the  11th  of  January,  1850,  the  day  on  which  the 
deeds  were  executed  in  Carey  Street,  Lincoln's  Inn.  Warter  was 
not  present  on  this  occasion,  having  been  called  into  the  country 
on  some  urgent  business ;  but  Gove  was  present  with  an  exact 
written  epitome  of  the  deeds,  showing  most  distinctly  that  the 
plaintiff,  under  them,  took  only  an  estate  for  life ;  and  thus  Gove 
swears:  "First  of  all,  the  deeds  were  explained  to  the  plaintiff 
and  his  father  by  me.  I  fully  explained  both  to  the  plaintiff  and 
his  father  the  deed  of  the  11th  of  January,  1850.  I  am  quite 
certain  I  explained  both  to  the  plaintiff  and  his  father  the  nature 
of  the  estate  which  the  plaintiff  took  under  the  deed  of  the  11th  of 
January,  1850,  and  I  am  quite  certain  that,  to  the  best  of  my 
ability,  I  gave  the  plaintiff  a  full  and  clear  explanation 

*  373  *  of  the  uses  declared  by  this  deed,  and  that  I  went  over 

and  named  to  him  all  the  operative  parts  of  the  deed ;  and 
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to  my  comprehension  they  both  seemed  to  comprehend  my  expla- 
nation. I  have  been  in  the  habit  of  attending  to  the  execution  of 
deeds  and  wills,  and  had  much  experience  therein."  Complaint  is 
made  that  the  whole  deed  was  not  read  over  to  the  plaintiff;  but, 
if  Gove  is  to  be  believed,  the  plaintiff  was  much  more  efTectually  put 
in  the  possession  of  the  contents  and  operation  of  the  deed  than  if 
many  hours  had  been  wasted  in  reading  over  every  line  of  it.  The 
father  now,  in  this  suit,  gives  upon  oath  an  account  of  what  passed 
on  the  11th  of  December  and  the  11th  of  January  to  the  same 
efifect  as  that  of  Warter  and  Gove,  and,  with  respect  to  his  show- 
ing the  letter  of  the  2d  of  December  to  his  son  and  explaining  the 
subject  to  him,  he  is  strongly  corroborated  by  his  own  letter  of 
the  9th  of  December,  written  the  day  after  the  facts  which  he 
alleges  took  place.  But  implicit  credit  cannot  be  given  to  his 
representations,  as  when  this  controversy  first  began,  he  said  that 
he  understood  that  his  son,  under  the  new  settlement,  was  to  con- 
tinue tenant  in  tail.  However,  he  cannot  be  relied  upon  as  a 
witness  for  the  plaintiff,  and  all  the  probabilities  of  t^e  case  concur 
with  the  evidence  of  Warter  and  Gove. 

What  weight  then  can  be  given  to  the  assertion  of  the  plaintiff 
himself,  that  he  never  was  aware  of  any  intention  to  resettle  the 
estate  in  such  a  manner  that  he  should  only  take  a  life-estate,  and 
that  down  to  the  time  when  he  filed  his  bill  he  believed  that  he 
remained  tenant  in  tail  ?  This  assertion  of  the  plaintiff  is  com- 
pletely contradicted  by  what  he  himself  subsequently  said  and  did. 
In  the  beginning  of  1855  he  wished  to  borrow,  on  the  security  of 
the  family  estate,  for  his  own  use  a  sum  of  700/.,  and  for 
this  purpose  he  applied  to  Warter,  the* family  solicitor,  *374 
who  obtained  the  loan  for  him  from  the  London  and  Provin- 
cial Law  Assurance  Society,  upon  the  security  of  an  annuity  of 
150Z.  and  his  reversionary  interest  in  the  family  estates.  On  this 
occasion  Warter  informed  the  plaintiff,  that, "  as  his  interest  in 
these  estates  was  only  a  life-interest,  it  would  be  necessary  for 
him  to  effect  a  policy  of  assurance  on  his  life,  and  to  transfer  it  to 
the  society  as  part  of  the  security  for  the  proposed  loan."  The 
plaintiff  then  instructed  Warter  to  effect  a  policy  for  his  life  for 
the  700i.,  and  this  policy  was  assigned  by  the  plaintiff,  along  with 
the  plaintiff's  reversionary  interest  in  the  estates,  as  a  security 
for  the  loan,  by  an  indenture  dated  the  13th  of  February,  1855. 
A  day  or  two  before  this,  Warter  wrote  a  letter  to  the  plaintiff,  which 
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the  plaintiff  received,  asking  him  to  come  to  execute  this  indenture, 
and  containing  the  following  expressions :  "  The  society  must  have 
an  abstract  of  your  reversionary  interest  in  the  Wenvoe  estate, 
your  annuity  being  only  for  your  father's  life,  and  you  being  there- 
fore necessitated  to  make  your  life-interest  the  security  in  the 
event  of  his  death." 

He  is  told  that  the  policy  must  be  effected,  because  he  had  only 
a  life-interest  in  the  estate.  On  this  footing  he  agrees  to  effect  the 
policy,  and  he  assigns  it  as  a  security,  which  would  not  have  been 
required  if  he  had  continued  to  be  tenant  in  tail.  It  is  therefore 
vain  for  him  to  rely  on  ignorance  of  the  contents  of  the  deeds 
which  he  executed  constituting  the  resettlement  of  the  estate,  and 
nothing  remains  for  him  to  urge  except  that  he  had  not  a  separate 
solicitor,  and  that  he  had  not  sufficient  time  to  deliberate  before 
executing  the  deeds.  But  by  such  deeds  he  is  bound,  if,  before 
he  executed  them,  he  was  made  acquainted  with  their  contents, 
and  he  had  agreed  to  the  arrangement  which  they  were  to  carry 

into  effect. 
*  375  *  Hoghton  v.  Hoghton  (a)  is  the  great  authority  relied 
upon  by  the  counsel  in  support  of  the  appeal ;  but  that 
decision  proceeded  mainly  on  two  grounds :  first,  that  the  father 
there  obtained  an  advantage  from  the  son  from  that  part  of  the 
settlement  which  was  impeached ;  and,  secondly,  that  the  settle- 
ment was  not  reasonable,  nor  for  the  benefit  of  the  family.  If 
authority  is  wanted  for  the  doctrine  on  which  my  opinion  rests,  I 
refer  to  Stewart  v.  Stewart^  (6)  Baker  v.  Bradley^  (c)  Dimsdale 
V.  Dimsdale,  (d)  and  Hartopp  v.  JSdrtopp,  (e)  which  seem  to  me 
to  b^  founded  on  morality,  justice,  and  expediency. 

The  plaintiff's  attempt  now  to  impeach  this  settlement  seems  to 
me  liighly  discreditable  to  him ;  and,  for  the  peace  and  honour 
of  families,  I  trust  that  it  is  not  likely  to  be  imitated. 

Appeal  dismissed  with  costs.^ 

(a)  16  Beav.  278.  (d)  3  Drew.  666. 

(6)  6  CI.  &  Fin.  911.  (c)  21  Beav.  259. 

(c)  7  De  G.,  M.  &  G.  697. 
*  See  Turner  r.  Collins,  L.  R.  12  Eq.  438,  440. 
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♦  In  the  Matter  of  CATHERINE  GUMMING,  a  Lunatic    *  376 

deceased. 

TURNER  V.  INCE. 

ELLIOTT  V.  INCE. 

Ex  parte  TURNER. 

1860.    November  16,  17.    Before  the  Lords  Justices. 

A  lanatic  died  in  June,  1853.  In  February,  1854,  an  order  in  lunacy  was 
made,  by  which  it  was  declared  that  the  costs  incurred  in  prosecuting  the 
commission  had  been  incurred  for  the  benefit  of  the  lunatic,  and  the  bill  was 
directed  to  be  taxed.  The  taxation  was'  completed  in  February,  1855 ;  and 
after  this  the  solicitor  who  bad  been  employed  in  prosecuting  the  commission 
delivered  for  the  first  time  a  signed  bill  of  costs.  In  October,  1860,  the 
solicitor  presented  a  petition  to  have  his  costs  raised  out  of  property  of  which 
the  lunatic,  who  led  issue,  had  been  tenant  in  tail.  Hdd^  that,  under  the 
proviso,  contained  in  23  &  24  Vict.  c.  127,  §  29,  the  application  was  too  late. 

Per  the  Lord  Justice  Knight  Bruck  :  The  time  when  the  right  to  recover  the 
costs  accrued  within  the  meaning  of  the  proviso  was  the  death  of  the  lunatic. 

Fer  the  Lord  Justice  Turnrr  :  The  right  to  recover,  if  it  did  not  accrue  at  the 
death  of  the  lunatic,  accrued  at  the  latest  in  February,  1854,  when  the  costs 
were  declared  to  have  been  properly  incurred. 

Whether,  if  the  petition  had  been  presented  in  time,  the  petitioner  could,  under 
23  &  24  Vict.  c.  127,  §  9,  have  had  the  relief  sought,  qucere, 

A  copyhold  property  descended  in  fee  upon  a  married  woman,  subject  to  a  cov- 
enant entered  into  by  a  former  owner  upon  his  marriage  to  surrender  it  to 
certain  uses,  under  which,  had  the  surrender  been  made,  the  married  woman 
would  have  been  legal  tenant  in  tail.  Heltl^  that  she  had  no  equity  to  a  set^ 
dement  out  of  property  so  circumstanced. 

This  was  a  petition  by  a  solicitor  who  had  acted  on  behalf 
of  Mrs.  Ince  and  Mrs.  Hooper,  the  daughters  of  the  deceased 
lunatic,  Mrs.  Camming,  in  the  prosecution  of  the  proceeding 
in  lunacy,  seeking  to  have  his  unpaid  costs  of  those  proceedings 
raised  and  paid  out  of  the  lunatic's  estate. 

The  commission  to  inquire  as  to  Mrs.  Gumming's  lunacy  had 
issued  about  the  end  of  the  year  1851,  at  the  instance  of  her 
daughters  Mrs.  Hooper  and  Mrs.  Ince  and  their  husbands.  In 
January,  1852,  she  was  found  a  lunatic.     She  was  entitled  in  fee 
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to  some  freehold  estate,  and  had  been  admitted  in  fee  to  a  copy- 
hold property  which  had  descended  to  her  as  heiress  of  her 
*  877  *  father,  subject  to  a  covenant  contained  in^the  marriage 
settlement  of  her  father  and  mother,  whereby  it  was  cove- 
nanted that  the  property  should  be  surrendered  to  the  use  (after 
cei*tain  life-estates)  of  the  heirs  of  the  body  of  the  mother  by  the 
father,  so  that  if  the  surrender  had  been  made,  Mrs.  Gumming 
would  have  been  a  legal  tenant  in  tail.  She  was  also  tenant  for 
life  of  other  freehold  and  copyhold  estates,  witli  remainder  to  her 
two  daughters  in  tail.  Mr.  Turner  acted  as  solicitor  to  Mrs.  Ince 
and  Mrs.  Hooper  and  their  husbands,  in  these  proceedings. 

By  a  deed  of  the  28th  of  October,  1852,  security  was  expressed 
to  be  given  to  Mr.  Turner  for  his  costs  by  Mr.  and  Mrs.  Lice  and 
Mr.  and  Mrs.  Hooper.  The  deed  was  however  executed  by  Mr. 
Ince  only.  Much  discussion  took  place  as  to  whether  its  recitals 
did  not  cut  down  the  general  words  used  in  the  operative  part,  but 
the  Court  held  that  the  security  included  Mr.  Ince's  interest  in 
right  of  his  wife  in  the  first-mentioned  copyhold. 

In  June,  1853,  Mrs.  Gumming  died  intestate,  and  letters  of 
administration  were  granted  to  Mi*s.  Ince.  The  suit  of  Elliott  v. 
Ince  was  shortly  after  instituted  by  a  creditor  for  the  administra- 
tion of  Mrs.  Gumming's  estate,  and  the  common  decree  was  made. 
Under  the  decree  Mr.  Ince  claimed  to  prove  for  the  amount  of 
costs  he  had  paid  to  Mr.  Turner,  and  Mr.  Turner  claimed  to  prove 
for  the  residue  of  the  costs.  The  Vice-Ghancellor  to  whose  Court 
the  cause  was  attached  having  declined  to  admit  the  proof  until 
an  application  in  lunacy  had  been  made,  Mr.  Ince  and  Mr.  Turner 
presented  a  petition,  upon  which  the  Lords  Justices,  on  the  10th 
February,  1854,  (a)  made  an  order  declaring  that  the  costs 
*378  had  been  *  incurred  for  the  benefit  of  the  lunatic,  and 
directing  them  to  be  taxed.  The  taxation  was  completed 
in  February,  1855,  and  the  costs  were  found  to  amount  to  more 
than  2000Z.,  and  Mr.  Turner  subsequently  delivered  a  signed  bill 
of  costs,  not  having  previously  done  so. 

A  receiver  of  the  copyhold  estate  which  was  subject  to  the  cove- 
nant, and  of  other  estates  of  Mrs.  Gumming,  had  been  appointed 
in  a  suit  by  a  mortgagee.  This  suit  was  wound  up,  the  receiver 
passed  his  final  account,  and  a  balance,  partly  arising  from  the 

(a)  5  De  G.,  M.  &  6.  30. 
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sale  of  part  of  the  mortgaged  property  and  partly  from  the  rents 
collected  by  the  receiver,  was  carried  over  to  the  credit  of  the 
cause  of  Elliott  v.  Ince,  423Z.  7«.  Id.  of  this  balance  was  carried 
to  an  account  showing  that  it  was  attributable  to  Mrs.  Lice's 
moiety  of  the  property. 

The  estate  of  Mrs.  Gumming  was  found  in  the  suit  of  Elliott  v. 
Ince  to  be  barely  sufficient  to  pay  the  costs  of  the  suit,  so  that 
Mr.  Turner  could  not  obtain  any  thing  in  respect  of  his  costs.  In 
1856  Mr.  Ince  became  a  bankrupt.  In  1858  Mr.  Turner  filed  his 
bill  to  have  the  entailed  copyhold  property  made  liable  to  his  bill 
of  costs,  mainly  on  the  ground  that  he  undertook  the  business  on 
the  faith  of  representations  that  it  should  be  so  liable.  In  Febru- 
ary, 1859,  Vice  Chancellor  Stuart  made  an  order  dismissing  the 
bill  as  against  Mr.  and  Mrs.  Hooper  and  Mrs.  Ince,  and  declaring 
that  the  plaintiff  had  a  lien  for  his  bill  of  costs  upon  the  interest 
of  Mr.  Ince  in  his  wife's  share  of  Mrs.  Gumming's  property. 
This  decree  was  affirmed  on  appeal. 

Mr.  Turner,  on  the  81st  of  October,  1860,  presented  his  petition, 
praying  that  the  unpaid  costs  of  the  lunacy  proceedings  might  be 
raised  and  paid  out  of  the  lunatic's  estate,  an  inquiry  as  to 
their  amount,  and  an  inquiry  how  *  much  of  the  fund  in  *  379 
Court  represented  rents  to  which  the  petitioner  was  entitled 
as  the  mortgagee  of  Mr.  Ince.  The  object  of  this  proceeding  was 
to  obtain  payment  out  of  those  rents  and  out  of  the  copyhold 
property ;  Mrs.  Gumming's  estate  in  which,  by  reason  of  the  cove- 
nant to  settle  it,  was  in  the  view  of  a  Court  of  Equity  only  an 
estate  tail,  so  that  it  was  not  applicable  as  assets  in  the  suit  of 
Elliott  V.  Ince. 

Mr.  W.  M.  James  and  Mr.  Charles  Sally  for  the  petitioner.  — 
The  petitioner  is,  we  contend,  entitled  to  an  order  such  as  he  might 
have  had  in  the  lifetime  of  the  lunatic.  The  proviso,  as  we  submit, 
does  not  exclude  him.  The  right  to  recover,  as  against  the  estate, 
did  not  accrue  till  the  passing  of  the  Act.  It  did  not  accrue  as 
against  the  clients  themselves  until  a  signed  bill  had  been  deliv- 
ered. Moreover,  the  solicitor  cannot  charge  the  client  as  long  as 
the  business  which  he  has  undertaken  remains  incomplete.  White- 
head V.  Lord,  (a)  The  taxation  of  the  bill  of  costs  was  not  com- 
pleted till  February,  1855,  and  no  right  to  recover  against  the 

(a)  7  Exch.  69. 
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estate  could  accrue  till  the  certificate  of  the  taxing  master. 
Pulling  on  Attorneys,  (a)  The  case,  therefore,  is  not  affected  by 
the  proviso.  If  an  application  had  been  made  in  the  lunatic's 
lifetime,  the  costs  might  have  been  raised  out  of  her  estate  tail. 
'  11  Geo.  4,  c.  65,  §  28 ;  iJe  Brand,  (b)  15  &  16  Vict.  c.  48,  §  1 ; 
16  &  17  Vict.  c.  70,  §  116.  Power  is  given  to  the  Court  to  sell 
the  estate,  as  in  bankruptey  an  estate  tail  may  be  sold.  Suppose 
an  order  for  sale  had  been  made  in  the  lunatic's  lifetime,  and  she 

had  died  before  completion,  the  order  would  be  effectual. 
*380    Re  Humplehy,(^c)  *  there  is  no  greater  difficulty  in  the 

present  case  than  in  that.  The  Statute  1  &  2  Vict.  c.  90 
§  18,  furnishes  means  for  working  out  the  order,  which  in  fact 
operates  as  a  judgment. 

As  regards  the  second  branch  of  the  case,  that  relating  to  the 
fund  in  Court,  there  is  no  answer  to  the  petitioner's  claim.  The 
greater  part  of  the  rents  arose  from  property  of  which  Mrs.  Ince 
was  legal  tenant  in  tail,  and  as  to  the  rest,  Tidd  v.  Lister  (jd) 
applies. 

Mr.  Q-reene  and  Mr.  Southgate,  for  Mr.  and  Mrs.  Hooper  and 
Mrs.  Ince.  —  The  retainer  ceased  at  the  death  of  Mrs.  Gumming 
and  the  right  to  recover  the  costs  accrued  then  within  the  meaning 
of  the  proviso.  Chitty  on  Contracts,  (e)  The  order  for  taxation 
on  the  10th  of  February,  1854,  shows  that  the  petitioner  con- 

• 

(a)  Page  271.  (&)  1  Myl.  &  K.  150. 

(c)  Not  reported,  but  cited  from  a  note  furnished  by  Mr.  Wilde,  the  regis- 
trar in  lunacy,  of  which  the  following  is  a  copy :  — 

In  Re  Humpleby,  a  lunatic,  an  order,  dated  9th  May,  1881,  having  been  made 
in  the  lunatic's  lifetime,  under  the  Act  of  Parliament  of  the  1  Will.  4,  c.  65,  for 
sale  of  the  lunatic's  estate  to  pay  his  debts  and  the  costs  of  the  commission,  and 
the  lunatic  having  died  before  the  order  could  be  carried  into  effect,  a^bill  was 
filed  for  administration  of  the  lunatic's  estate,  and  a  decree  made  by  the  V.-C. 
WiGRAM,  of  which  the  following  is  a  note :  Wood  v.  Lock,  7th  August,  1832. 
This  Court  doth  declare  that  the  freehold  and  leasehold  estates  and  other  prop- 
erty in  the  order  of  the  9th  day  of  May,  1831,  mentioned,  were  at  the  time  of  the 
testator's  (the  lunatic)  death,  and  are,  subject  to  and  bound  by  the  said  order, 
and  that  the  costs  by  the  said  order  directed  to  be  raised  by  sale  thereof  were  a 
special  charge  or  incumbrance  and  lien  upon  the  premises.  And  it  is  ordered, 
that  the  Master  do  inquire  and  state  to  the  Court  of  what  freehold  and  leasehold 
estates  the  said  testator  died  seised  .or  possessed.  And  it  is  ordered  that  the 
said  freehold  and  leasehold  estates  by  the  said  order  directed  to  be  sold  be  sold. 

(d)  3  De  G.,  M.  &  G.  867.  (c)  Page  713  (5th  ed.). 
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sidered  that  the  business  *was  then  concluded,  and  that  *881 
he  had  a  right  to  recover  the  costs.  But  if  the  right  to 
recover  did  not  accrue  at  liie  death,  it  must  at  the  latest  have 
accrued  when  the  petitioner's  right  was  declared  by  the  order  of 
1854.  The  non-delivery  of  a  signed  bill  confers  no  right  on  a 
solicitor,  so  the  fact  that  a  signed  bill  was  not  delivered  till  a 
late  period  cannot  take  the  case  out  of  the  proviso. 

The  delivery,  moreover,  of  a  bill  to  one  cannot  affect  the  right 
against  another^  The  delivery  was  merely  for  the  purpose  of 
enabling  the  petitioner  to  sue  the  husbands,  and  has  no  bearing  on 
the  right  against  the  lunatic's  estate.  The  proviso  therefore  dis- 
poses of  the  case. 

But  laying  the  proviso  out  of  the  case,  we  contend  that  the  Act 
does  not  apply  to  a  case  where  the  lunatic  died  before  its  passing. 
But  suppose  it  does,  how  can  the  Court  give  the  relief  asked  ? 
The  order,  if  made  in  the  lunatic's  lifetime,  would  be  the  same  as 
in  Brandt's  Case ;  but  how  could  such  an  order  work  after  her 
death  ?  how  could  the  xiommittee  execute  a  disentailing  assurance  ? 
he  \B  functus  officio.  There  could  not  have  been  an  order  on  the 
coheiresses  in  the  lunatic's  lifetime,  so  that  any  order  to  be  effect- 
ual must  be  different  from  any  that  could  have  been  made  during 
Mrs.  Cumming's  life.  Moreover  an  order  on  them,  they  being 
married  women,  to  execute  a  disentailing  assurance,  would  be 
against  Jordan  v.  Jones,  (a)  An  estate  tail,  we  submit,  cannot  be 
affected  unless  the  order  is  made  and  carried  into  effect  in  the 
lifetime  of  the  lunatic.  [3  &  4  Will.  4,  c.  74,  §§  40,  47,  56 ; 
Sturgis  v.  Morse^  (6)  Rooke  v.  Lord  Kensington^  (c)  were  also 
referred  to.] 

*  Then  we  say  that  there  is  an  equity  to  a  settlement  out  *  382 
of  the  funds  in  Court.  Sturgis  v.  Champneys^  (d)  Free- 
man V.  Fairlie,  (e)  The  husband  had  no  legal  title  to  the  copy- 
holds, the  wife  never  having  been  admitted.  The  funds  being  in 
Court  an  application  to  a  Court  of  Equity  is  necessary,  and  the 
equity  to  a  settlement  attaches.  Tlie  petitioner,  moreover,  as 
mortgagee,  has  no  claim  to  back  rents. 

Mr.  JameSj  in  reply.  —  There  cannot  be  any  equity  to  a  settle- 

(a)  2  Phil.  170.  (d)  6  Myl.  &  Cr.  97. 

(6)  Supra,  223.  (e)   11  Jur.  447. 

(c)  2  K.  &  J.  758.      . 
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ment  as  to  past  rents  which  legally  belonged  to  the  husband.  The 
husband's  right  was  legal,  the  wife  had  a  legal  estate  in  fee  ;  it 
was  subject  to  be  cut  down  to  a  legal  estate  tail  bj  virtue  of  a 
contract  enforceable  in  equity,  but  this  does  not  make  the  wife's 
estate  an  equitable  estate.  The  past  rents  are  in  medio^  they  have 
not  got  home,  and  the  mortgagee  may  intercept  them,  the  case 
being  totally  different  from  one  in  which  the  mortgagor  has 
received  them. 

• 
The  Lord  Justice  Knight  Bruce.  —  With  regard  to  the  corpus 
of  the  copyhold  property  of  which  Mrs.  Gumming  was  tenant  in 
tail,  or  equitable  tenant  in  tail,  I  think  that,  independently  of  the 
statute  passed  in  the  last  session  of  Parliament,  no  relief  could 
have  been  given  to  the  petitioner.  Independently  of  the  clause  as 
to  the  period  of  six  years,  —  the  limitation  contained  in  the  Act, 
—  I  am  not  clear  that  the  Act  assists  Mr.  Turner ;  but  if,  inde- 
pendently of  *the  six  years'  clause,  it  would  have  assisted  Mr. 
Turner,  I  think  that  he  is  excluded  by  that  clause  from  any  title  to 
have  the  corptis  applied  in  payment  as  is  sought.    The  petition 

now  before  us  was  not  presented  before  October  of  the 
*  383    present  year.     Mrs.  Gumming,  the  *  lunatic,  who  questioned 

the  alleged  fact  of  her  lunacy,  and  was  the  subject  of  tlie 
commission,  died  as  long  ago  as  the  month  of  June,  1853  ;  and  I 
think  that  it  is  from  that  period  that  the  six  years  must  be  counted. 
It  has  been  plausibly  and  ably  argued  that  the  six  years  could  only 
count  from  the  completion  of  the  taxation  which  ascertained  the 
amount  and  the  order  for  which  gave  the  right.  That  is  not  my 
opinion.  I  think  that  according  to  the  true  construction  of  the 
Act  of  Parliament,  the  right  to  recover  must  be  dated  from  a 
period  not  subsequent  to  the  death  of  the  lady;  and,  therefore, 
whether  regretting  or  not  regretting  the  conclusion,  to  that  con- 
clusion I  must  come.  But  although  Mr.  Turner's  application  fails 
with  respect  to  the  corpus^  I  do  not  think  that  it  fails  with  respect 
to  the  money  that  has  arisen  from  rents.  According  to  the  true 
construction  of  this  deed,  notwithstanding  the  more  restricted 
language  of  the  recital,  the  operative  part  of  the  instrument  gives 
him,  I  apprehend,  a  security  upon  the  interest  of  Mr.  Ince,  in  right 
of  his  wife,  in  the  property  of  which  Mrs.  Gumming  was  tenant  in 
tail.  Then  the  question  arises,  whether,  the  claim  not  being 
opposed  by  Mr.  Ince,  or  by  his  assignees  in  bankruptcy,  Mrs.  Ince 
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is  entitled  to  a  settlement  ?  Her  claim  is  put  upon  this,  —  that 
Mrs.  Cumming*s  interest  was  equitable  and  hot  legal.  In  a  sense 
the  remark  is  accurate,  but  only  in  a  sense,  and  not  effectually 
accurate,  if  I  may  so  express  myself;  for  she  was*  legal  tenant  in 
fee-simple  in  possession,  so  far  as  that  term  can  be  applied  to  a 
copyhold  property,  subject  to  an  agreement  or  act  affecting  her,  by 
which  she  was  under  an  obligation  to  cut  down  her  absolute 
interest  to  a  tenancy  in  tail.  Still,  however,  her  right  to  the  rents 
was  legal,  and*  not  equitable  merely ;  and,  accordingly,  I  think 
that  the  rule  upon  which  Sturgia  v.  Champney9y  and  other  cases  of 
that  description,  proceeded  has  not  any  application.  Perhaps, 
therefore,  Mrs.  Ince  may  not  *  be  entitled  to  raise  the  argu-  *  384 
ment  that  Mr.  Turner  was  a  mortgagee  out  of  possession, 
since  it  is  not  raised  by  Mr.  Ince  or  his  assignees  in  bankruptcy. 
I  think  that  neither  Mr.  Ince  nor  the  assignees  could  raise  that 
question,  because  possession  was  taken  on  behalf  of  the  creditors 
of  Mrs.  Gumming,  after  her  death,  by  a  receiver  of  the  Court, 
upon  whom  Mr.  Turner  could  not  enter ;  and  I  think  that  for  no 
present  purpose  was  he  bound  to  proceed  by  petition  or  motion  in 
the  cause  to  displace  the  receiver.  I  consider  him,  therefore, 
entitled  to  so  much  of  the  4002.  and  a^fraction  as  is  constituted  of 
rents  accrued  since  Mrs.  Cumming's  death  from  that  portion  of 
the  copyhold  property  of  which  Mrs.  Gumming  was,  as  tenant  in 
fee  or  tenant  in  tail,  entitled  to  the  inheritance. 

The  Lord  Justice  Turner.  —  Upon  the  best  consideration 
which  I  have  been  able  to  give  to  this  Act  of  Parliament,  my  con- 
clusion upon  that  part  of  the  case  is  the  same  as  that  at  which  my 
learned  brother  has  arrived.  This  provision  in  the  Act  is,  no 
doubt,  a  very  singular  one ;  it  entirely  changes  the  rights  of  parties 
as  they  stood  at  the  time  of  the  passing  of  the  Act,  and  alters,  as 
it  seems  to  me,  the  position  of  creditors,  giving  a  preference  to  the 
solicitor  over  the  other  creditors.  Sucli,  however,  being  the  inten- 
tion of  the  legislature,  expressed  in  the  Act,  we  are  of  course 
bound  to  carry  that  intention  into  effect ;  and  if,  therefore,  this 
estate,  being  an  estate  tail,  falls  within  the  provisions  of  the  Act, 
and  the  case  does  not  fall  within  the  proviso,  Mr.  Turner  is  entitled 
to  the  order  which  is  prayed  by  this  petition.  Upon  the  question 
whether  an  estate  tail  does  or  does  not  fall  within  the  provisions  of 
this  Act,  and  of  the  other  similar  Acts  having  reference  to  the 
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*  385    property  of  lunatics,  I  give  no  opinion.     I  think  this  *  case 

must  be  decided  upon  the  proviso ;  and,  according  to  the 
best  judgment  I  can  form  upon  the  effect  of  the  proviso,  I  think 
that  Mr.  Turner's  right  is  precluded  by  it.  The  proviso  is  in  these 
terms :  "  That  it  shall  not  be  lawful  for  the  Court  or  Judge  to 
make  any  such  order  but  within  six  years  next  after  the  right  to 
recover  such  costs  and  expenses  shall  have  accrued."  The  right 
to  recover  here  mentioned  must,  as  I  apprehend,  mean  the  right  to 
recover  against  the  lunatic's  estate,  not  the  right  to  recover  against 
third  parties,  the  whole  object  of  the  clause  being  to  charge  the 
lunatic's  estate.  We  must,  therefore,  I  think,  entirely  lay  out  of 
the  case  the  fact  of  a  signed  bill  of  costs  having,  at  a  subsequent 
period,  been  delivered  to  the  parties  who  employed  Mr.  Turner, 
and  the  fact  of  the  six  years  not  having  elapsed  from  the  time  of 
the  delivery  of  the  signed  bill  of  costs.  The  question  then  is, 
when  did  the  right  to  recover  these  costs  and  expenses  against  the 
lunatic's  estate  accrue.  Mr.  James,  who  has  argued  this  case,  as 
he  does  every  case,  with  great  ability,  says  that  the  right  could 
only  accrue  upon  the  taxation  of  the  bill,  that  the  business  is  not 
concluded  until  the  bill  is  taxed,  and  that  it  is  upon  the  certificate 
of  taxation  that  the  right  to  recover  accrues  ;  but  I  think  that  this 
is  not  the  true  meaning  of  the  Act  of  Parliament,  for  the  earlier 
part  of  this  section  gives  the  power  "  to  make  such  and  the  like 
orders,  and  to  exercise  the  like  power  and  authority  for  taxation  of 
and  for  raising  and  payment  of  such  costs  after  the  death  of  the 
lunatic  as  could  or  might  have  been  exercised  or  made  in  his  life- 
time." By  the  earlier  part  of  the  section,  therefore,  the  power  is 
given  to  make,  amongst  other  orders,  an  order  to  tax ;  but  then 
the  proviso  says, "  that  it  shall  not  be  lawful  for  the  Court  or  Judge 
to  make  any  such  order  "  (which  would  include  an  order  to  tax) 

"  but  within  six  years  after  the  right  to  recover  shall  have 

*  386    accrued  ; "  and  I  do  not  see  how  the  right  to  recover  *  which 

is  spoken  of,  can  be  held  to  be  a  right  to  recover  arising 
upon  taxation,  when  no  order  to  tax  is  to  be  made  unless  the 
right  to  recover  has  accrued  within  the  six  years.  The  earlier 
part  of  the  section  seems  to  me  to  put  a  construction  upon  the 
proviso,  and  makes  it  clear  that  the  right  to  recover  contemplated 
by  the  legislature  cannot  have  been  a  right  to  recover  accruing 
upon  taxation.  Then  when  could  the  right  to  recover  contemplated 
by  the  section  accrue  ?     My  learned  brother  has  stated  his  opinion 
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to  be,  that  it  accrued  on  the  death  of  the  lunatic ;  but  I  am  not 
altogether  satisfied  that  it  ought  to  be  considered  to  have  accrued  at 
that  time.  Of  this,  however,  I  am  quite  satisfied,  that  it  must 
have  accrued  at  the  latest  at  the  period  when  the  Court  declared 
the  costs  and  expenses  to  have  been  properly  incurred  on  account 
of  the  lunatic's  estate.  Whether  it  accrued  at  the  death  or  not, 
there  was  an  undoubted  right  to  recover  the  costs  the  moment  it 
was  ascertained  that  those  costs  had  been  properly  incurred  on 
behalf  of  the  lunatic's  estate.  That  was  at  the  date  of  the  4th  of 
February,  1854,  and  this  petition  was  not  presented  till  the  81st  of 
October,  1860.  I  am  of  opinion,  therefore,  that  Mr.  Turner's 
claim  upon  the  corpus  of  the  estata  is  barred  by  the  proviso. 
Upon  the  other  parts  of  the  case,  I  think  that,  having  regard  more 
especially  to  the  provisions  of  the  deed,  including  what  the  parties 
should  become  entitled  to  in  the  lifetime  of  Mrs.  Gumming,  and  to 
the  recital  being  silent  as  to  what  might  accrue  in  her  lifetime,  it 
is  clear  that  the  intention  of  the  deed  was,  to  pass  property  beyond 
what  was  reached  by  the  recital ;  and  there  being  that  intention,  I 
think  we  can  put  no  limit  on  the  words,  "  or  otherwise  howsoever," 
which  follow  and  conclude  the  operative  clauses  of  the  deed.  I 
think,  also,  that  this  is  not  a  case  in  which  any  equity  for  a  settle- 
ment attaches.  At  the  outside,  the  only  equity  is  this,  that 
there  is  an  outstanding  legal  estate  in  fee,  *  converted  in  *387 
equity  into  a  legal  estate  tail ;  and  I  do  not  think  that  is  a 
sort  of  equity  to  which  an  equity  for  a  settlement  would  attach. 
And  as  to  the  rents  having  accrued,  and  this  being  a  claim  by  a 
mortgagee  for  past  rents,  a  point  ably  put  by  Mr.  Southgate,  I 
think  that  the  answer  to  the  argument  is,  that  these  rents  have 
never  got  home  to  the  party,  but  must  be  considered  as  outstanding 
rents  laid  hold  of  by  creditors  in  a  suit,  and  to  which  it  has  ulti- 
mately appeared  that  the  creditors  had  no  title  ;  and  I  think  that 
the  rents  having  never  got  home  to  the  party,  the  mortgagee  is 
entitled  to  them. 

[There  was  no  order  made  as  to  the  costs  of  the  petition.] 
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BOND    y.  BARNES. 
1860.    November  17.    Before  the  Lords  Justices. 

Where  one  of  the  defendants  had  neither  consented  to  an  application  for  a  trans- 
fer of  the  cause  from  one  branch  of  the  Court  to  another,  nor  had  been  senred 
with  it,  the  application  was  refused,  though  all  the  other  parties  consented.^ 

Mr.  Hislop  Clakke  applied  for  a  transfer  of  the  cause  from 
the  Court  of  Vice-Chancellor  Wood  to  the  Rolls,  the  Judges 
approving. 

The  Lord  Justice  Knight  Bruce  inquired  whether  the  parties 
consented,  and  on  being' informed  that  all  did  except  one  of  the 
defendants : — 

Their  Lordships  held  that  the  order  could  not  be  made  except 
by  consent,  or  on  service. 

Application  refused. 


♦388  •LETT  v.  RANDALL. 

I860.    Norember  8,  20.    Before  the  Lord  Chancellor  Lord  Cahpbell. 

A  testator  devised  and  bequeathed  to  trustees,  their  heirs,  executors,  and  ad- 
ministratorji,  all  and  singular  his  freehold,  leasehold,  and  copyhold  estates, 
and  also  all  his  personal  estate,  of  what  nature  or  kind  soever  the  same 
might  be,  upon  trust  to  pay  and  make  up  to  his  wife  12002.  per  annum, 
including  any  sums  of  money  to  which  she  might  be  entitled  under  her  late 
father's  will,  by  equal  quarterly  payments,  for  and  during  the  term  of  her 
natural  life ;  and  directed,  that  from  and  afler  the  decease  of  his  wife  the  said 
sum  of  1200/.  so  to  be  paid  to  her  should  go  and  be  equally  divided  unto  and 
amongst  all  and  every  the  testator's  children  who  should  be  then  living,  share 
and  share  alike.  Held,  that  the  gift  was  not  of  a  perpetual  annuity,  but  was 
limited  to  the  lives  of  the  testator's  widow  and  children.* 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
reported  in  the  third  volume  of  Messrs.  Smale  &  Giffard's  Ke- 

»  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  69,  70,  898,  798. 
'  See  Yates  f>,  Maddan,  3  Mac.  &  G.  632,  and  cases  in  note  (1)  ;  Kerr  v. 
The  Middlesex  Hospital,  2  De  6.,  M.  &  G.  576,  note  (1). 
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ports,  (a)  80  far  as  it  declared  that  an  annuity  of  1200/.  given  by 
the  will  of  William  Randall  was  perpetual. 

The  will  was  dated  the  Ist  July,  1824,  and  after  directing  pay- 
ment of  the  testator's  debts  and  funeral  expenses,  cohtained  the 
following  disposition,  upon  which  the  question  upon  the  appeal 
arose :  — 

"  I  give,  devise,  and  bequeath  unto  Thomas  Lett  the  elder, 
Nathaniel  Randall,  and  Thomas  Lett  the  younger,  and  their  heirs, 
executors,  and  administrators,  all  and  singular  my  freehold,  lease- 
hold, and  copyhold  estates,  and  also  all  my  personal  estate  of 
what  nature  or  kind  soever  the  same  may  be  or  consist  of,  upon 
trust  to  pay  and  make  up  unto  my  dear  wife  the  sum  of  1200/. 
per   annum,  including  any  sum  or  sums  of  money  she  may  be 
entitled  to  under  and  by  virtue  of  the  will  of  her  late  father,  by 
equal  quarterly  payments,  for  and  during  the  term  of  her  natural 
life ;  and  upon  further  trust  to  pay  and  divide  the  residue  of  my 
said  property  unto  and  amongst  all  and  every  my  child  and  chil- 
dren who  may  be  living  at  the  time  of  my  decease,  share  and 
share  alike,  for  and  during  the  terms  of  their  natural  life ;  and 
in  case  any  of  my  said  children,  being  daughters,  shall 
*  marry  and  shall  happen  to  depart  this  life  in  the  lifetime   *  389 
of  her  or  their  said  husbands,  then  I  direct  that  the  part 
or  share,  parts  or  shares  of  her  or  them  so  dying  as  aforesaid  shall 
go  to  and  be  paid  to  her  or  their  respective  husband  or  husbands 
for  and  during  the  term  of  his  or  their  natural  life  or  lives,  and 
from  and  after  his  or  their  decease  then  to  be  equally  divided  unto 
and  amongst  all  and  every  the  child  or  children  of  my  said  daugh- 
ter and   daughters  then  living,  share  and  share  alike ;   and  in 
default  of  any  such  child  or  children,  then  I  direct  such  part  or 
share  or  parts  or  shares,  shall  go  to  and  be  paid  and  divided  equally, 
share  and  share  alike  (and  from  and  after  the  decease  of  my  said 
dear  wife,  I  direct  that  the  said  sum  of  1200/.  per  annum  so  to  be 
paid  unto  her  as  aforesaid  shall  go  to  and  be  equally  divided)  unto 
and  amongst  all  and  every  my  said  dear  children  who  shall  be 
then  living,  share  and  share  alike.     And  it  is  my  mind  and  will, 
and  I  do  hereby  expressly  order,  direct,  and  declare,  that  the 
said  bequest,  devise,  legacy,  and  provision  herein  by  me  given 

(a)  Page  83. 
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and  made  unto  and  for  my  said  dear  wife  as  aforesaid,  are  bj 
me  meant  and  intended  to  be,  and  shall  by  my  said  wife  be 
accepted  and  taken  in  full  and  entire  lieu,  bar,  recompense,  dis- 
cbarge, and  satisfaction  of  and  for  all  and  all  manner  of  claims 
and  demands  whatsoever  which  she  at  any  time  might  or  could 
have,  or  which,  without  provision  and  declaration,  she  could  or 
might  have  at  the  time  of  my  decease  of,  in,  to,  or  out  of  any  part 
or  parts  of  my  real  or  personal  estate,  under  or  by  virtue  of  any 
settlement  or  other  writing  by  me  at  any  time  made  upon  or  in 
favour  of  my  said  wife,  or  as,  or  for,  or  on  account  of  any  dower 
or  thirds  which  she  my  said  wife  might,  could,  or  would,  in  any 
manner  have,  claim,  or  challenge  or  demand  out  of  or  upon,  or 
from  or  in  respect  of,  any  part  of  my  estate  or  effects  in  any  man- 
ner howsoever." 

*  890  *  The  testator  died  in  1825,  leaving  his  widow  and  seven 
daughters  and  an  only  son  him  surviving. 

Of  these,  the  son  died  in  1854,  the  widow  in  1846  ;  and  of  the 
daughters,  one  had  died  in  1838,  leaving  issue,  another  without 
issue  and  intestate  in  1845 ;  and  of  the  five  remaining  daughters, 
three  were  spinsters  at  the  date  of  the  decision  appealed  from, 
another  a  widow  having  children,  and  the  fifth  a  married  woman 
not  having  had  issue. 

The  Vice-Chancellor,  by  the  declaration  under  appeal,  had 
decided  that  the  annuity  of  1200Z.,  given  by  the  will,  was  limited 
to  the  lives  of  the  testator's  widow  and  children,  and  at  the  death 
of  the  last  survivor  of  such  children  would  sink  into  the  residue 
of  the  testator's  estate. 

Mr.  Bacon  and  Mr.  C.  Hall,  in  support  of  the  appeal.  —  This 
is  a  legacy  of  so  much  of  the  testator's  property  as  will  produce 
an  annuity  of  1200Z.  a  year.  Upon  the  language  of  the  will,  an 
intention  is  shown  that  a  sufficient  portion  of  the  income  of  the 
testator's  property  should  be  appropriated  for  the  payment  of  the 
annuity.  The  case  is  not  distinguishable  from  Stokes  v.  Heron^  (a) 
Hedges  v.  ffarpur^  (6)  Manaergh  v.  Campbell,  (jc)  They  cited  also 
Bignold  v.  CHlls^  (d)  Blewitt  v.  Roberts,  (e) 

(a)  12  CI.  &  Fin.  161.  (d)  4  Drew.  341. 

(6)  3  De  G.  &  J.  129.  \e)  Cr.  &  Ph.  274. 

(c)  3  De  G.  &  J.  232. 
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[The  Lord  Chancellor.  —  Are  the  trustees  to  continue  for 
ever  to  hold  the  property,  and  paj  out  of  the  income  the  annuity 
of  1200?.  ?] 

*  Mr.  Malins  and  Mr.  Wickens,  for  the  daughter  of  the  tea-  *  891 
tator  who  had  died  in  the  lifetime  of  his  widow.  —  None  of 

the  authorities  which  have  been  cited  furnish  any  rule  at  all  govern- 
ing the  present  case.  HedgeM  v.  Harpur  (a)  turned  upon  the  par* 
ticular  language  of  the  will.  In  ManBergh  v.  Campbell^  (&)  the 
object  was  to  give  capital,  not,  as  here,  income  only.  The  intention 
of  the  testator  must  be  collected  from  the  language  which  he  has 
used.  If  he  had  intended  the  interests  of  the  annuitants  to  extend 
beyond  their  respective  lives,  he  would  have  limited  such  interest 
to  their  respective  issue.  The  intention  to  be  inferred  from  the 
language  of  the  will  is,  that  the  annuitants  were  to  take  for  their 
lives  respectively ;  and  that  on  the  death  of  the  surviving  annuitant, 
the  annuity  of  12002.  was  to  sink  into  the  residue. 

Mir.  Oreene  and  Mr.  Knox  Wigramy  for  the  husband  and  two 
children  of  the  daughter  of  the  testator  who  had  predeceased  the 
widow. — The  scheme  of  the  will  is,  that  the  whole  of  the  testa- 
tor's property  shall  be  enjoyed  by  the  testator's  children,  subject  to 
the  payment  out  of  the  income  of  this  annuity  of  12002.  There  is 
no  intention  shown  of  segregating  or  appropriating  any  part  of  the 
c(yrpu%  of  the  property  to  meet  this  annuity.  It  is  therefore  an 
annuity  for  the  lives  of  the  widow,  and  children  who  should  sur- 
vive her,  not  a  perpetual  annuity.     T(Ue9  v.  Madden,  (js) 

Mr.  J.  S.  Palmer  and  Mr.  E.  R.  Turner^  for  the  plaintiff,  the 
trustee  of  the  testator's  will. 

•  Mr.  C.  Hall,  in  reply.  —  The  gift  is  of  1200Z.  a  year,  *  892 
being  a  portion  of  the  property  vested  in  the  trustees.     The 

case  is  distinguishable  from  all  those  cited  against  us.  The  (mu9 
prohandi  is  not  upon  us,  seeing  that  this  is  not  the  case  of  a  simple 
gift  of  an  annuity,  without  reference  to  a  fund  appropriated  to  meet 
the  annuity. 

Judgment  reserved. 

(a)  9  Beav.  479 ;  8  De  G.  &  J.  129.  (c)  3  Mac.  &  G.  632. 

(6)  3  De  G.  &  J.  232. 
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Noyembcr  20. 

The  Lobd  Chancellob. —  I  am  of  opinion,  that  the  declaration 
in  the  decree  of  Vice-Chaticellor  Stuart,  complained  of  by  this 
appeal,  was  quite  correct. 

It  is  admitted,  that  if  an  annuity  is  bequeathed  generally  to  A., 
or  to  A.,  for  life,  and  on  A.'s  death  to  B.,  in  the  one  case  the 
annuity  expires  on  the  death  of  A.,  and  in  the  other  on  the 
death  of  B.^  To  make  an  annuity,  created  by  will,  perpetual,  there 
must  be  express  words  in  the  will  so  describing  it,  or  the  testator 
must,  by  some  language  in  the  will,  indicate  an  intention  to  that 
effect.  The  most  common  indication  is  a  direction  by  the  testator 
to  segregate  and  appropriate  a  portion  of  his  property  from  the 
interest  or  profits  of  which  the  annuity  is  to  be  paid.  Where  this 
is  done,  the  annuity,  when  mentioned  in  the  will,  represents  the 
corpus  so  appropriated,  and  the  corpiis  passing  by  the  bequest  of 
the  annuity,  the  annuity  may  be  said  to  be  perpetual. 

But  in  the  will  now  to  be  construed,  there  are  no  express  words 
to  continue  the  payment  of  the  1200Z.  after  the  death  of  the 
*  393  children  who  survived  the  widow,  and  *  there  is  no  segrega- 
tion or  appropriation  of  any  part  of  the  testator's  property 
in  respect  of  the  annuity.  Tlie  testator  devises  and  bequeaths  to 
trustees,  ''  their  heirs,  executors,-  and  administrators,  all  and 
singular  his  freehold,  leasehold,  and  copyhold  estates,  and  also  all 
his  personal  estate  of  what  nature  or  kind  soever  the  same  may 
be  or  consist  of,  upon  trust  to  pay  and  make  up  unto  his  wife  the 
sum  of  12002.  per  annum,  including  any  sum  or  sums  of  money 
she  may  be  entitled  to  under  and  by  virtue  of  the  will  of  her  late 
father,  by  equal  quarterly  payments,  for  and  during  the  term  of 
her  natural  life." 

The  trustees  could  not  appropriate  any  specific  portion  of  this 
property,  real  or  personal,  during  the  lifetime  of  the  widow,  for 
they  were  only  to  make  up  the  allowance  to  her  12002.,  including 
any  sums  she  might  be  entitled  to  under  her  father's  will.  And 
what  part  of  the  property  were  they  to  segregate  and  appropriate  ? 
Was  it  to  be  from  freehold  estate  ?  or  the  leasehold  estates  ?  or 
the  copyhold  estates?  or  the  personalty?  and  in  what  propor- 
tions ?  The  annuity  is  charged  upon  the  whole.  Nor  is  there  in 
the  bequest  over  to  the  children  who  should  survive  their  mother 

*  See  Yates  v.  Maddan,  3  Mac  &  G.  532. 
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any  direction  to  segregate  or  appropriate  any  portion  of  the  prop- 
erty for  their  benefit,  these  being  the  words  of  the  bequest :     "  And 
from  and  after  the  decease  of  my  said  dear  wife,  I  direct  that  the 
said  sum  of  1200/.  per  annum,  so  to  be  paid  unto  her  as  aforesaid, 
shall  go  to  and  be  equally  divided  unto  and  amongst  all  and  every 
my  said  dear  children  who  shall  be  then  living,  share  and  share 
alike."    They  are  to  take  the  annuity  charged  on  all  his  property. 
If  the  bequest  of  the  annuity  to  the  children  is,  as  contended,  a 
bequest  of  the  corpus  which  produces  it,  what  part  of  the  property 
•  are  they  entitled  specifically  to  claim  ?    During  the  argu- 
ment, I  could  obtain  no  satisfactory  *  answer  to  the  ques-   *  394 
tion  I  addressed  to  counsel  as  to  what  practical  steps  it  was 
the  duty  of  the  trustees  to  take  for  segregating  and  appropriating 
a  part  of  the  property  to  form  the  just  corpus  of  the  annuity.     It 
was  said  that  upon  an  application  of  the  widow  or  the  children,  a 
Court  of  Equity  would  compel  the  trustees  to  purchase  a  perpetual 
annuity  of  12002.    For  this  purpose,  it  would  have  required  at  least 
40,000?.,  being  the  greater  part  in  value  of  the  whole  of  the  prop- 
erty left  by  the  testator.     Thereby  his  intentions  respecting  the 
distribution  of  it  among  his  children  would  be  completely  defeated. 
Immediately  after  the  provision  for  his  widow  he  adds,  '^  on  further 
trust  to  pay  and  divide  the  residue  of  my  said  property  unto  and 
among  all  and  every  my  child  and  children  who  may  be  living  at 
the  time  of  my  decease,  share  and  share  alike."    Then  he  goes  on  to 
direct  that  if  any  of  his  daughters  married  and  died  in  the  lifetime 
of  their  husbands,  their  husbands  should  be  entitled  to  a  certain 
interest  in  their  shares,  and  that  those  shares  on  the  death  of  the 
husbands  should  go  to  the  children  of  those  daughters  then  living. 
The  scheme  of  the  will  is,  that  all  the  testator's  children  should 
share  alike,  with  the  exception  that  any  of  them  who  survived  their 
mother  should  during  their  lives  divide  among  them  the  annuity 
of  1200Z.  a  year.     But  if  this  annuity  were  to  be  a  perpetuity,  the 
children,  or  a  single  child,  who  survived  the  mother,  would  take 
an  absolute  interest  in  the  corpus  of  the  annuity  valued  at  40,000/., 
all  the  rest  of  his  children  (eight  in  number)  would  be  left  com- 
paratively unprovided  for,  and  there  would  be  no  provision  for  the 
grandchildren  of  the  testator.    It  so  happened  that  five  of  tlie 
eight  survived  their  mother,  but  there  might  have  been  one  only, 
and  he  would  have  taken  the  absolute  interest  in  the  perpetual 
annuity.     This  could  not  be  any  particular  child  whom  the  testator 
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meant  peculiarly  to  favour,  for  he  could  uot  foresee  which 
*395    *of  the  children  were  to  surviye  or  to  predecease  their 
mother. 

I  consider  it,  therefore,  quite  clear  that  this  testator  must  be 
taken  by  his  will  to  have  indicated  an  intention  that  this  annuity 
of  1200Z.,  so  charged  on  all  his  property,  real  and  personal,  should 
be  paid  by  the  trustees  during  the  lives  of  the  widow,  and  of  the 
children  who  survived  her,  and  no  longer. 

The  authorities  relied  upon  by  the  appellant  are  broadly  dis- 
tinguishable. The  opinion  of  the  House  of  Lords  in  Siokea  v. 
Heron,  (a)  proceeded  on  the  ground  of  appropriation  of  a  requi- 
site portion  of  personalty  to  form  a  fund  for  the  payment  of  perpetual 
annuities.  Hiedgea  v.  Harpur  (li)  proceeded  on  the  ground  that 
the  testator  directed  that  in  case  any  or  either  of  his  daughters 
should  die  without  issue,  the  annuity  should  cease  and  fall  into 
the  residue  of  his  estate,  thereby  clearly  intimating  that  if  they 
had  issue,  the  annuities  should  continue.  In  Mansergh  v.  Cafnp- 
heUj  (c)  the  annuity  was  held  to  be  perpetual,  because  the  testator 
directed  the  annuity  to  be  sold,  and  the  proceeds  to  be  equally 
divided  amongst  the  children. 

There  are  various  authorities  which  might  be  cited  in  support  of 
the  decision  of  the  Vice-Chancellor  in  this  case ;  but  it  stands 
sufficiently  on  principle  and  the  clearly  expressed  intention  of  the 
testator. 

Therefore,  without  further  observation,  I  adjudge  that  the 
appeal  be  dismissed  with  costs. 


•396  *  REMNANT  v.  HOOD. 

I860.    November  6,  6,  20.    Before  the  Lobds  Justices. 

A  testator  directed  that  an  estate  should  be  settled  on  S.  T.  for  life,  with  re- 
mainder to  his  sons  snocessiyely  in  tail,  remainder  to  his  daughters  success- 
ivelj  in  tail,  and  that  the  settlement  should  contain  a  power  to  S.  T.  to 
charge  the  estate  with  anj  sum  not  exceeding  2000^  for  the  portions  of  bis 
younger  children.    S.  T.  by  deed  charged  the  estate  with  the  sum  of  2000^. 


(a)  12  CI.  &  Fin.  161.  (e)  25  Beay.  5^ ;  8  De  G.  &  J.  282. 

(6)  9  Beay.  479 ;  3  De  G.  &  J.  129. 
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for  tbe  portions  of  his  younger  children,  to  be  raised  witiiin  three  months 
after  his  decease,  and  to  be  equally  diyided  between  them.  There  were  five 
younger  children,  daughters,  two  of  whom  died  in  S.  T/s  lifetime,  minors 
and  unmarried ;  another  attained  twenty-one  and  died  in  his  lifetime ;  and  two 
attained  twenty-one,  and  surviyed  him.  ffdd,  that  the  representatives  of  the 
daucrhter  who  attained  twenty-one  and  died  in  the  father^s  lifetime  were  enti- 
tled to  a  share  in  the  fund.' 

Whether  the  representatives  of  the  daughters  who  died  minors  in  the  father^s 
lifetime  were  also  entitled  to  shares,  qucere* 

Per  the  Lord  Justice  Turner,  semble,  they  were  not. 

On  the  death  of  the  father  a  moiety  of  the  2000Z.  was  paid  to  one  of  the  two  sur- 
viving daughters,  and  interest  on  the  other  moiety  was  paid  to  the  other 
surviving  daughter  for  more  than  thirty  years.  Held,  that  this  did  not  estop 
the  owners  of  the  estate  from  denying  her  right  to  receive  so  much  as  a  moiety 
o^  the  capital. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  the  Master 
of  the  Rolls,  the  question  in  dispute  being,  whether  a  child  who 
attained  twenty-one  and  married,  but  died  in  the  lifetime  of  her 
parents,  had  attained  an  indefeasibly  vested  interest  in  a  sum 
raisable  for  portions. 

Sir  Nathaniel  Thorold,  by  will  dated  the  28d  of  March,  1768, 
devised  certain  real  estates  to  trustees  upon  trust  to  settle  and 
assure  them,  by  such  deeds  as  counsel  should  advise,  to  the  use  of 
Samuel  Ganale  and  his  assigns  during  his  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  Samuel  Canale  successively  in 
tail  male,  with  remainder  to  his  daughters  successively  in  tail 
male,  with  divers  remainders  over. 

The  will  contained  the  following  direction :  — 

^^  Also  my  will  is  and  I  do  hereby  direct  that  in  such  settlement 
shall  be  inserted  and  contained  proper  powers  enabling 
them,  the  said  Samuel  Canale,  George  Thorold,  &c.,  as  *  and  *  897 
when  they  shall  respectively  come  into  and  be  in  posses- 
sion of  my  said  manors,  messuages,  lands,  tenements,  and  heredit- 
aments, to  grant  such  leases  thereof  as  have  been  usually  made 
and  granted,  and  also  to  limit  any  of  my  said  messuages,  lands, 
tenements,  and  hereditaments  whereof  he  shall  then  be  in  the 
actual  possession,  not  exceeding  one-third  part  thereof,  or  any 
rent-charge  not  exceeding  the  clear  yearly  rents  of  one-third  part 

I  See  Davies  v.  Huguenin,  2  N.  R.  100 ;  S.  C.  1  H.  &  M.  780 ;  Wood  v. 
Wood,  L.  R.  4  £q.  48. 
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thereof,  in  jointure  to  their  respective  wives,  with  proper  powers  of 
distress  and  entry  in  case  of  non-payment  thereof,  and  also  a  term 
of  years  for  better  securing  such  rent-charge.  And  likewise  a 
power  enabling  them  respectively  so  in  possession  to  charge  my 
said  estates  with  any  sum  not  exceeding  2000Z.  for  the  portion  of 
his  and  their  younger  children  respectively,  and  all  such  clauses 
as  are  usual  for  the  safety  and  indemnity  of  the  trustees/' 

The  testator  died  in  1764.  Samuel  Ganale,  in  compliance  with 
a  direction  in  the  will,  obtained  an  Act  of  Parliament  naturalizing 
him  and  enabling  him  to  assume  the  name  and  arms  of  Thorold. 
He  entered  into  possession  of  the  devised  estates,  but  no  settle- 
ment of  them  was  ever  made  in  pursuance  of  the  directions  in  tlie 
will. 

In  1771  Samuel  Thorold  intermarried  with  Ann  Anderson, 
and  by  an  indenture  of  settlement,  dated  the  29th  of  August, 
1771,  made  previous  to  and  in  contemplation  of  the  marriage, 
Samuel  Thorold,  in  exercise  of  the  power  of  jointuring  given  to 
him  by  the  will  of  *Sir  Nathaniel  Thorold,  appointed  to  the  wife 
for  her  life  certain  parts  of  the  estate  by  way  of  jointure,  and  cov- 
enanted to  make,  in  certain  events,  a  further  provision  for  her  by 
way  of  jointure.  And  in  exercise  of  the  power  of  charging  por- 
tions, Samuel  Thorold  charged  all  the  testator's  estates  of 
*  398  which  he  was  in  actual  possession  *  (subject  to  the  joint- 
ure) "  with  the  sum  of  2000Z.  for  the  portion  or  portions 
of  the  daughter  or  daughters,  younger  child  or  younger  children, 
of  the  said  Samuel  Thorold  on  the  body  of  the  said  Ann  Anderson 
lawfully  to  be  begotten,  to  be  raised  and  levied  within  three  calen- 
dar months  after  the  decease  of  the  said  Samuel  Thorold  by  such 
ways  and  means  as  shall  be  expedient  in  that  behalf,  and  to  be 
forthwith  paid  and  payable  in  manner  following ;  that  is  to  say, 
if  there  shall  be  an  eldest  or  only  son  and  one  such  daughter  or 
younger  child,  the  same  to  be  raised  and  paid  for  the  portion  of 
such  only  daughter  or  younger  child  ;  and  if  there  shall  be  two  or 
more  such  daughters  or  younger  children,  then  the  said  sum  of 
20002.  to  be  equally  divided  between  them,  share  and  share  alike, 
for  the  portion  and  portions  of  all  and  every  such  daughters  or 
younger  children." 

There  was  issue  of  the  marriage  a  son  and  six  daughters: 

The  son  died  in  the  lifetime  of  Siamuel  Thorold  his  father,  an 
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infant  and  without  having  been  married,  and  in  consequence  of  his 
death,  the  eldest  daughter  Ann  Eliza,  upon  the  death  of  the  father 
in  1820,  became  tenant  in  tail  of  the  devised  estates  under  the  will. 
In  1822  she  resettled  them,  reducing  herself  to  an  estate  for 
life,  and  died  in  1848. 

Two  others  of  the  daughters  died  in  the  lifetime  of  Samuel 
Thorold  their  father,  infants  and  without  having  been  married. 

Theodosia,  another  of  the  daughters,  married  Leonard  Gibbons, 
attained  twenty-one,  and  afberwards  died  in  the  lifetime  of  Samuel 
Thorold,  her  father. 

The  other  two  daughters  married,  attained  twenty-one, 
*  and  survived  their  father,  Samuel  Thorold,  who  died  on    *  899 
19th  of  January,  1820. 

Some  time  after  Samuel  Thorold's  decease,  a  moiety  of  the  2000Z. 
was  paid  to  one  of  the  surviving  daughters,  or  to  her  husband  in 
her  right,  as  her  share  of  the  fund  settled  upon  the  younger  chil- 
dren. The  sum  of  60/.  was  also  paid  to  the  other  surviving 
daughter,  Mrs.  Moye,  or  to  her  husband  in  her  right,  in  respect 
of  her  share  of  the  settled  fund,  and  she,  or  her  husband  in  her 
right,  received  interest  on  950/.  as  the  residue  of  her  share  during 
the  remainder  of  her  life.  She  died  on  the  16th  of  September, 
1853. 

The  plaintiff,  who  had  become  entitled  by  assignment  to  the 
residue  of  Mrs.  Moye's  share  of  the  settled  fund,  after  deducting 
the  50/.  paid  on  account,  filed  the  bill  in  this  cause  in  April,  1857, 
to  have  that  residue  raised  and  paid  to  him,  and  claimed  to  be 
entitled  to  950/.  in  respect  of  this  residue,  insisting  that  the  fund 
became  vested  in  the  two  daughters  who  survived  their  father 
Samuel  Thorold. 

The  defendants,  who  were  interested  in  the  estates  subject  to 
the  charge,  on  the  other  hand  insisted  that  the  daughter  who  mar- 
ried, attained  twenty-one,  and  died  in  the  lifetime  of  the  father, 
had  a  vested  interest  in  the  fund,  and  that  the  plaintiff  therefore 
was  entitled  only  to  one-third  of  the  fund,  after  deducting  the  50/. 
paid  on  account. 

The  title  of  the  plaintiff  was  at  first  wholly  denied,  but  on  the  11th 
of  March,  1858,  nearly  a  year  after  the  institution  of  the  suit,  the 
persons  acting  on  behalf  of  the  infant  tenant  in  tail  of  the  estate, 
subject  to  the  charge,  ofiered  to  pay  the  plaintifiT  one-third 
of  the  2000/.  (deducting  *  the  50/.  paid  on  account)  and  to    *  400 
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pay  the  costs  of  all  parties  to  the  suit  up  to  that  time.    The  plain- 
tiff declined  this  offer. 

The  Master  of  the  Bolls,  on  the  28th  of  June,  1859,  decided  (a) 
that  the  plaintiff  was  entitled  only  to  one-third  of  the  2000Z.,  and 
gave  him  his  costs  of  suit  up  to  the  11th  of  March,  1858,  but 
ordered  him  to  pay  the  subsequent  costs  of  the  suit,  on  the  ground 
of  his  having  proceeded  after  an  offer  of  all  he  was  entitled  to% 
His  Honor  allowed  one  set  of  costs  in  respect  of  each  distinct 
interest  in  the  estate.  Thus,  for  instance,  only  one  set  was  allowed 
in  respect  of  a  life-estate  which  was  vested  in  John  Hood,  one  of 
the  defendants,  subject  to  two  mortgages,  one  vested  in  the  Cleri- 
cal, Medical  and  General  Life  Assurance  Society  and  the  defendants 
Hargrave  and  Hue  their  trustees,  and  the  other  in  the  defendant 
Harriet  Margaret  Cookson ;  and  the  sum  allowed  on  taxation  in 
respect  of  th^se  costs  was  to  be  applied  in  the  first  place  in  paying 
the  costs  of  the  assurance  society  and  their  trustees,  as  being  the 
first  incumbrancers.    The  plaintiff  appealed. 

Mr,  Roundell  Palmer  and  Mr.  F.  T,  White^  for  the  appellant.  — 
Apart  from  the  question  on  the  construction  of  the  instruments, 
we  contend  that  the  payment  of  interest  to  Mrs.  Moye  for  thirty- 
three  years  on  the  footing  that  she  was  entitled  to  a  moiety  and 
not  merely  to  a  third,  establishes  her  title  to  the  larger  share  as 
against  the  estates  paying  it.  Lord  Teynham  v.  Webb^  (6)  Cliftdn  v. 
Cockbum^  (c)  Pickering  v.  Pickering, (d)  If  the  case  be  one  to 
which  the  Statute  of  Limitations  is  applicable,  our  title  is  made 

complete  by  the  lapse  of  time. 
*  401        *  Now  as  to  the  construction  of  the  instruments.    Tlie 

whole  gift  is  woven  up  with  the  direction  to  raise  at  the 
death  of  the  father ;  and  no  time  personal  to  the  legatees  is  men- 
tioned, which  distinguishes  this  case  from  an  important  class  of 
cases  in  which  two  periods  are  named,  one  of  which  is  personal  to 
the  legatee.  The  cases  on  the  subject  are  summed  up  thus  in  Mr. 
Cox's  note  to  Dvke  of  Chandos  v.  Talbot  (c)  :  "  With  respect 
to  all  interests  arising  out  of  land,  the  rules  on  the  subject  are 
totally  different  from  those  relating  to  legacies  given  out  of  per- 
sonalty, for,  whether  the  land  be  the  primary  or  auxiliary  fund, 

(a)  27  Beav.  74.  (d)  4  Myl.  &  Cr.  289,  304. 

(6)  2  Yes.,  Sen.  198.  (e)  2  P.  Wmo.  601. 

(c)  3  Myl.  &K.  76. 
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whether  the  charge  be  made  by  deed  or  will,  as  a  portion  or  a  gen- 
eral legacy  for  a  child  or  a  stranger,  with  or  without  interest,  the 
general  rule  is,  that  charges  upon  land  payable  at  a  future  day 
shall  not  be  raised  where  the  party  dies  before  the  time  of  pay- 
ment."   It  is  submitted  that  the  rules  as  to  portions  are  distinct 
from  those  relating  to  general  legacies  not  given  in  the  character 
of  portions,  there  not  being  the  same  presumption  in  favour  of  the 
inheritance  in  the  case  of  legacies  as  in  the  case  of  portions.    The 
cases  which  Mr.  Cox  refers  to  as  exceptions  from  the  general  rule 
are :    (1)  cases  where  portions  are  not  merely  postponed  till  the 
expiration  of  a  life-estate,  but  are  also  made  payable  to  the  children 
on  twenty-one  or  marriage,  or  on  the  happening  of  any  other  event 
personal  to  themselves.    This  shows  that  the  postponement  to  the 
end  of  the  life  is  merely  for  the  advantage  of  the  tenant  for  life, 
and  that  the  portions  are  intended  to  become  vested  indefeasibly 
on  the  happening  of  the  events  personal  to  the  portionists.    These 
9  cases  have  led  to  the  use  of  two  forms  of  expression,*^^  postpone- 
ment for  the  convenience  of  the  estate"  and  ''  when  the 
portions  are  wanted,"  which  seem  to  have  •  misled  the    *  402 
Master  of  the  Rolls.    The  point  of  convenience  to  the  estate 
arises  only  when  a  contingency  personal  to  the  legatee  is  named 
as  well  as  a  contingency  not  personal  to  him.     If  no  personal  con- 
tingency is  named,  there  is  nothing  to  show  that  the  sum  was 
intended  to  be  raised  if  the  portionist  be  not  living  at  the  time 
spoken  of,  and  the  general  rule  applies.     (2)  The  second  class  of 
exceptions  is,  where  the  charge  is  vested  in  possession,  but  a 
time  is  allowed  to  the  owner  of  the  estate  to  raise  it ;  as,  for  instance, 
where  portions  vested  at  twenty-one  are  made  payable  twelve 
months  after  a  person's  death.    This  is  a  form  of  postponement 
for  the  convenience  of  the  estate.    The  third  class  is  not  so  well 
defined.    The  cases  on  which  the  general  rule  is  founded  are 
Pawlett  V.  Powlettj  (a)  and  Bond  v.  Brown^  (6)  which  show  the 
distinction  in  this  respect  between  a  simple  legacy  and  a  legacy 
payable  out  of  land.     Harl  Rivers  v.   jEarl  Derby ^  (e)   though 
referred  to,  is  not  much  in  point.     Bruen  v.  Bruen^  (d)  with  the 
additional  fact  supplied  by  Mr.  Raithby's  note,  shows,  that  where 
no  time  is  fixed  except  that  the  legacies  are  only  raisable  under 
the  trusts  of  a  term  which  does  not  commence  till  after  the  death 

(a)  1  Vera.  204.  231.  (c)  2  Vera.  71. 

\h)  2  Ch.  Ca.  165.  {d)  2  Vera.  489  j  Pre.  Ch.  196. 
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of  the  parents,  a  daughter  who  dies  a  minor  in  the  lifetime  of  the 
parents  cannot  take.  This  is  almost  decisive  of  the  present  case. 
Toiimay  v.  Toumay  (a)  is  not  now  to  be  relied  on  to  its  full 
extent,  but  it  affirms  the  general  principle.  Jenning9  y.  Looks,  (V) 
Q-ordon  v.  RayneB,  (<?)   BtUler  v.  Duncomb,  (ei)  are  all  in  our 

favour.     Bradley  v.  PotoeU,  (e)  is  an  important  case :  Lord 
*  403    Talbot  there  examines  the  authorities  and  lays  *  stress  on 

the  circumstance  that  no  other  time  than  the  time  of  raising 
was  spoken  of.  The  case  is  on  all-fours  with  the  present,  except 
in  not  being  a  clear  case  of  portions.  In  Emperor  v.  Bolfe,  (J) 
the  attaining  twenty-one  or  marrying  was  mentioned,  and  the 
Lord  Chancellor  said,  that  the  mention  of  those  events  showed 
that  the  interest  was  to  vest  upon  either  of  them  happening. 
There  are  many  other  cases  proceeding  on  the  same  ground.  In 
Prowse  V.  Abingdon,  (K)  Lord  Hardwickb  gives  as  the  reason  for 
the  general  rule,  the  maxim  that  the  heir  is  entitled  to  favour. 
Hall  V.  Terry,  (i)  Lord  Teynham  v,  Webb,  (A)  which  was  much  • 
relied  on  at  the  Rolls,  is  inapplicable.  The  remarks  of  Sir  W. 
Grant  referred  to  in  the  judgment  of  the  Master  of  the  Bolls 
mean  no  more  than  that  the  Court  will  struggle  to  make  the 
interest  absolute  on  the  attainment  of  twenty-one  or  marriage,  if 
the  will  refers  to  those  periods.  In  a  case  like  the  present  there 
is  no  medium  between  excluding  those  who  die  before  the  time  of 
payment  and  letting  in  all  the  minors,  there  being  nothing  in  the 
will  to  authorize  the  making  majority  or  marriage  a  condition  of 
taking.  Whatford  v.  Moore  (I)  is  somewhat  in  our  favour ;  but  as  it 
turned  on  the  special  wording  of  the  will,  we  do  not  rely  much  on  it. 
[Fry  V.  Lord  Sherborne,  (m)  Smith  v.  Smith,  (n)  and  Carter  v. 
Bletaoe,  (o)  were  also  referred  to.] 

[During  the  course  of  the  appellant's  argument  the  Lord  Justice 

Knight  Bruce  suggested  the  point,  whether  the  children 

*  404    who  had  died  minors  and  unniarried  during  *  the  tenancy 

(a)  Pre.  Ch.  213.  290.  («)  Ca.  temp.  Talb.  193. 

(6)  2  P.  Wms.  276.  (g)  I  Ves..  Sen.  208. 

(c)  3  P.  Wms.  138.  (A)  1  Atk.  482.  486. 

(d)  1  P.  Wms.  448 ;  2  Vera.  760. 

(0    1  Atk.  502 ;  8  Vin.  Abr.  383,  PI.  36. 
(k)  2  Ves..  Sen.  198.  (n)  2  Vera.  92. 

(0   3  Myl.  &  Or.  270.  (o)  2  Vera.  616. 

(m)  3  Sim.  243,  259. 
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for  life  had  not  acquired  an  indefeasible  title  to  shares  in  the 
fund  ?  Counsel  for  the  respondents  stated  that  they  did  not  wish 
to  urge  this,  nor  to  contend  that  the  plaintiff  was  entitled  to  less 
than  one-third.] 

The  Lobd  Justice  Knight  Bbugb.  —  With  respect  to  the  ques- 
tion of  acquiescence,  the  argument  of  the  plaintiff  amounts  to  this, 
that  because  he  has  for  a  length  of  time  received  half  the  interest, 
he  is  to  be  held  entitled  to  half  the  capital.  In  my  judgment,  this 
payment  of  interest  cannot  affect  the  title  to  the  capital. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  I 
think  that  none  of  the  authorities  go  further  than  this,  that  interest 
paid  by  mistake  under  such  circumstances  cannot  be  recovered 
back. 

Mr,  Lloyd  and  Mr.  Martineau,  for  the  infant  tenant  in  tail,  in 
support  of  the  decree.  —  The  Master  of  the  Rolls  was  right  in 
ordering  the  plaintiff  to  pay  the  costs  subsequent  to  our  offer. 
The  bill  is  not  one  for  administration  of  the  estate,  but  a  bill  to 
enforce  a  particular  view  of  the  construction  of  the  instrument, 
and  not  adapted  for  any  other  purpose.  Then  as  to  the  merits, 
the  object  of  the  appellant  is  to  make  out  that  '^  younger  children  " 
means  "  younger  children  who  survive  their  parents."  The  cases 
referred  to  are  mostly  cases  where  on  death  in  the  lifetime  of  the 
parents  the  money  sunk  for  the  benefit  of  the  estate,  and  it  is 
sought  by  the  appellants  to  make  them  authorities  for  holding  that 
the  charge  does  not  sink,  but  vests  for  the  benefit  of  the 
other  children.  In  JEvana  v.  Scotty  (a)  *  the  rule  deduced  *  405 
from  the  old  cases  is  laid  down  thus :  ''  It  is  a  well-estab- 
lished rule  as  to  portions  or  legacies  payable  out  of  land,  that  if 
made  payable  at  a  certain  age,  marriage,  or  other  event  personal 
to  the  party  to  be  benefited,  and  such  party  die  before  that  time 
arrive,  the  portion  or  legacy  is  not  to  be  raised  out  of  the  land  ; 
but  if  the  payment  be  postponed  until  the  happening  of  an  event 
not  referable  to  the  person  of  the  party  to  be  benefited,  but  to  the 
circumstances  of  the  estate  out  of  which  the  portion  or  legacy  is 
to  be  paid,  such  as  the  death  of  a  tenant  for  life,  then  it  will  be 

(fl)  1  H.  L.  Cm.  43,  67. 
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raisable  after  the  death  of  the  tenant  for  life,  although  the  term 
out  of  which  it  was  to  be  raised  had  not  arisen  in  consequence  of 
the  party  to  be  benefited  not  having  been  in  esse  at  the  time  of  the 
death  of  the  tenant  for  life/'  Mostyn  y.  Mostyn  ;  (a)  Sugd.  Real 
Prop.  (6)  In  Lord  Teynham  v.  Webb^  (c)  the  decision  was  that 
a  child  must  be  a  younger  child  at  the  time  of  payment,  in  order 
to  take.  Lord  Hardwicke  does  not  say  in  terms  that  the  portions 
vest  in  children  attaining  twenty-one,  though  they  do  not  survive 
their  parents,  but  the  whole  course  of  the  reasoning  tends  to  that 
conclusion.  Woodcock  v.  Dorset  ((2)  is  a  strong  illustration  of  this 
rule,  the  word  "  leaving"  being  used.  Hope  v.  Lord  Clifden  (e) 
applies  the  same  rule.  Jennings  v.  Looks  (</)  is  wholly  inappli- 
cable. Gordon  v.  Raynes  (A)  turned  on  special  words.  Some  of 
the  cases  on  which  the  appellant  relies  were  cases  in  which  no 
event  personal  to  the  legatee  was  expressly  mentioned.  In  Prowse 
V.  Abingdon^  (t)  the  legatee  died  before  the  event  personal  to  him- 
self had  happened;  and  the  general  expressions  in  the  judg- 
ment must  be  read  with  reference  to  the  circumstances 
*  406  *  of  the  case.  Hall  v.  Terry  (k)  went  on  the  principle 
that  there  was  no  gift  except  in  the  direction  to  raise  the 
money.  In  Boycott  v.  Cotton^  (l)  the  child  died  before  the  event 
personal  to  herself  had  happened.  The  ground  on  which  the  not 
paying  the  representatives  of  a  person  dying  before  the  time  named 
for  payment  has  been  put,  is  the  benefit  of  the  estate,  and  there  is 
not  a  single  case  supporting  the  plaintifi^'s  view  that  they  are  to 
be  excluded  for  the  benefit  of  other  legatees.  Lord  Sinchinbroke 
v.  Seymour  (w)  is  against  the  plaintiff. 

Mr.  Faher  and  Mr.  Mander^  for  different  mortgagees. 

Mr.  FoUett  and  Mr.  Wickens^  for  John  Hood,  the  purchaser  of  a 
life-estate  in  the  property  subject  to  mortgages  affecting  the  life- 
estate.  —  2%6  Ihike  of  Chandos  v.  Taiboty  (n)  shows  the  rule  as  to 
vesting.    A  child  does  not  take  who  dies  under  twenty-one  and  un- 

(a)  1  Coll.  161.  (h)  3  P.  Wms.  138. 

(6)  Page  143.  (t)   1  Atk.  482. 

(c)  2  Yes.,  Sen.  198.  (A;)  1  Atk.  602. 

(d)  8  Bro.  C.  C.  669,  (0    1  Atk.  666. 

(e)  6  Ves.  499.  (m)  1  Bro.  C.  C.  394. 
Ig)  2  P.  Wma.  276.  (n)  2  P.  Wms.  601. 

[316] 


BEMNANT  V.  HOOD.  *  406 

married,  so  as  not  to  want  a  portion.  Then,  as  to  costs,  we  contend 
that  from  the  time  of  the  offer  the  plaintiff  ought  to  pay  our  costs, 
and  that  the  decree  is  erroneous  in  giving  only  one  set  of  costs  in 
respect  of  the  life-estate.  That  is  the  rule  in  administration  suits 
where  costs  are  paid  out  of  the  fund;  but  there  is  no  analogy 
between  that  case  and  the  present.  From  the  time  of  the  offer 
the  plaintiff  was  in  the  wrong,  and  the  true  analogy  is  to  a  case 
where  the  bill  is  dismissed  with  costs,  and  there  the  plaintiffs 
must  pay  the  costs  of  all  the  defendants,  no  classification  of 
interests  being  made. 

Mr.  Shaptevj  Mr.  W.  D.  Griffith  ^  and  Mr.  Nalder^  for  other 
parties. 

*  Mr.  E.  R.  Tamer  J  for  another  defendant.  —  Evelyn  v.    *  407 
Evelyn  (a)  shows  the  old  rule  as  to  portions.     Brathwaite 
v.  Brathwaite  (i)  appears  to  be  the  first  case  confining  portions  to 
those  children  who  attain  twenty-one  or  marry,  which  rule  is 
carried  out  in  Tunetall  y.  Bracken  (c)  and  Lotvther  y.  Condon,  (d) 

Mr,  R.  Palmer  in  reply.  —  The  principle  as  to  the  vesting  of  por- 
tions is  not  that  the  Court  favours  the  owner  of  the  inheritance, 
but  that,  as  to  charges  on  real  estate,  the  niles  of  the  common 
law  are  followed.  This  is  laid  down  by  Lord  Hardwickb,  in 
Prowee  v.  Lord  Abingdon,  (e)  It  does  not  follow  that,  because 
those  rules  of  construction  were  originally  established  with  a  regard 
to  the  benefit  of  the  owner  of  the  inheritance,  they  are  to  be  fol- 
lowed to  all  the  consequences  to  which  a  regard  to  his  benefit 
might  lead.  If  a  gross  sum  be  directed  to  be  raised  for  portions 
of  younger  children  who  attain  twenty-one  or  marry,  those  who 
answer  the  conditions  will  take  the  whole  among  them.  Evana  v. 
Seott  (jg)  was  not  a  case  of  that  nature,  but  one  in  which  several 
Bums  were  given  to  the  children  who  should  severally  answer  the 
conditions.  Lord  St.  Leonards,  in  the  passage  referred  to  on  the 
other  side,  states  the  general  rule  in  conformity  with  my  argument. 
The  cases  in  which  the  time  of  payment  has  been  held  not  to  be 
the  time  of  vesting  are  cases  iqr  which  the  Court  had  to  choose 

(a)  2  p.  Wms.  669.  {d)  2  Atk.  127. 

(6)  1  Vera.  836.  («)  1  Atk.  482. 

(e)  1  Bro.  C.  C.  124.  (y)  1  H.  L.  CaB.  48. 
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between    inconsistent    contingencies.      Bradley    y.   Powell^  (a) 
In  Lord  Hinchinbroke  v.  Seymour^  (6)  referred  to  by  the  respon- 
dents, loose  language  is  used  as  to  a  child's  not  wanting 

*  408    a  portion  ;  *  but,  as  the  case  is  now  understood,  it  has  no 

bearing  on  the  present  question.  It  is  explained  by  Lord 
Eldon  in  Macqueen  v.  Farquhar^  (c)  and  has  never  been  followed 
in  specie  where  an  appointment  to  an  infant  child  was  made  band 
fide.  Butcher  v.  Jackson  (d)  Fearon  v.  De%bri%ay,  (e)  Beere  v. 
Hoffmister.  (</)  The  cases  cited  by  Mr.  Turner  are  cases  where 
no  particular  time  of  payment  was  named  ;  the  gift  was  vested  in 
possession,  and  there  was  nothing  to  prevent  the  receipt  of  it  but 
the  personal  inability  of  the  portionist  to  give  a  discharge ;  and  so 
in  Farl  Rivers  v.  Farl  Derby.  (A)  As  to  costs,  the  plaintiff  was 
forced  into  Court  by  the  absolute  denial  of  his  title,  and  it  is  too 
severe  to  visit  him  with  costs,  because  in  so  doubtful  a  case,  after 
having  been  driven  to  litigation,  he  declined  to  accept  less  than 
what  he  had  for  so  inany  years  been  treated  as  entitled  to. 

Judgment  reserved. 

November  20. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion,  that, 
according  to  the  true  construction  of  the  will  of  Sir  Nathaniel 
Thorold  and  the  deed  of  the  29th  of  August,  1771,  Mrs.  Gibbons, 
who  attained  her  majority  and  married,  but  did  not  survive  her 
father,  acquired  by  force  of  those  instruments,  as  one  of  the 
younger  children  of  the  marriage  between  Samuel  Thorold  (origi- 
nally called  Samuel  Ganale)  and  Ann  Anderson,  a  vested  interest 
in  a  share  of  the  2000Z.  charged  by  that  deed,  and  that  the  interest 
so  acquired  was  not  divested,  taken  away,  or  destroyed,  by  the 
circumstance  that  Mrs.  Gibbons  died  in  his  lifetime.  I  think  that 
neither  by  the  will  nor  by  the  deed  nor  by  both  together 

*  409    *  was  it  made  essential  to  the  title  of  any  younger  child  of 

the  marriage  to  a  share  in  the  2000Z.  that  that  younger 
child  should  survive  Samuel  Thorold ;  accordingly,  in  my  judg- 
ment, there  having  been  seven  children  of  the  marriage,  three  only 

(a)  Ca.  temp.  Talb.  193.  (0  14  Bear.  635. 

(6)  1  Bro.  C.  C.  394.  (y)  23  Beav.  101. 

(c)  11  Ves.  479.  (h)  2  Vern.  72. 

(d)  14  Sim.  444. 

[  818  ] 


REMNANT  V.  HOOD.  *  409 

of  whom  survived  their  father,  among  which  three,  who  all  attained 
majority,  were  the  eldest  daughter  and  Mrs.  Moye,  a  younger  child, 
her  share  in  the  2000Z.  was  not  more  than  a  third,  if  it  was  so 
much.  Whether  it  was  less  than  a  third  we  have  been  relieved 
by  the  counsel  from  the  necessity  of  deciding ;  and  I  assume,  there- 
fore, that  it  was  not  less ;  without,  however,  giving  any  opinion 
upon  the  point,  for  I  acknowledge  myself  not  satisfied  that  neither 
of  the  daughters  of  Samuel  Thorold,  who  in  his  lifetime  died 
infants  without  having  married,  acquired  a  vested  interest  in  any 
part  of  the  2000Z. 

The  interpretation,  however,  of  the  two  instruments  that  admits 
Mrs.  Gibbons  among  those  who  severally  acquired  vested  and 
undefeated  interests  in  the  2000Z.  appears  to  me  consistent  with 
the  rules  and  idiom  of  the  English  language,  with  reason  and 
convenience,  and  with  the  preponderance  of  authority  on  the  sub- 
ject, nor  at  variance  with  any  intention  upon  the  part  of  Sir  Na- 
thaniel Thorold  or  Samuel  Thorold  to  be  collected  from  either  the 
will  or  the  settlement.  And  as  I  continue  of  the  opinion  expressed 
by  me  as  well  as  by  my  learned  brother  on  a  former  day,  that  the 
amount  claimable  by  the  plaintiff  in  respect  of  Mrs.  Moye's  share 
has  not  been  increased  by  means  of  any  acts  or  conduct  on  the 
part  of  any  person,  I  must  hold  that  the  decree  gives  the  plaintiff 
at  least  as  much  of  the  2000Z.  as  he  is  entitled  to.  But  I  consider 
that  the  declaration  contained. in  it  had  better  be  varied,  for  the 
purpose  of  showing  that  the  Court  does  not,  and  why  it  does  not, 
decide,  whether  Mrs.  Moye's  share  was  of  right  less  than 
a  third.  With  *  regard  to  the  costs  of  the  suit,  the  assign-  *  410 
ment  demanded  from  the  plaintiff  was  not  made  by  him  a 
ground  of  objection,  or  treated  by  him  as  material,  and  notwith- 
standing the  length  of  time  during  which  Mrs  Moye  was  treated  as 
having  become  entitled  to  half  of  the  20002.,  I  think  that  the  decree 
does  justice  as  to  costs ;  subject  to  this,  however,  that  as  among 
the  defendants  the  arguments  concerning  the  costs  of  Sir  Charles 
Anderson  and  Messrs'.  Johnson  and  Bridgman  seem  not  without 
weight,  and  it  may  be  right  to  make  some  alteration  under  this 
head.  My  learned  brother's  impression  is,  that  the  plaintiff  should, 
not  pay  the  whole  costs  of  the  appeal ;  and  though  doubting  whether 
he  should  not  do  so,  I  am  willing  that  of  the  appeal  he  should  pay 
no  costs  except  his  own  and  those  of  his  two  trustees. 
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The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  Upon  the  hearing  of  the  appeal,  a  donbt 
was  suggested  whether  the  two  children  who  died  infants,  and 
without  having  been  married,  in  the  lifetime  of  the  father,  did  not 
also  take  vested  interests  in  the  settled  fund  ;  but  this  point  was 
not  insisted  upon  on  the  part  of  the  defendants,  and  it  is  unneces- 
sary therefore  for  us  to  give  any  opinion  upon  it. 

It  is  well  settled,  as  a  general  rule,  that  legacies  or  portions 
charged  on  real  estate,  and  payable  at  a  future  time,  do  not  vest 
until  the  time  appointed  for  the  payment  of  them,  but  upon  the  death 
of  the  legatee  or^portioner  before  that  time,  lapse  and  sink  into 
the  inheritance.    This  rule,  however,  though  general,  is  not  uni- 
versal.   If  the  payment  of  the  legacy  or  portion  is  postponed,  not 
from  any  considerations  personal  to  the  legatee  or  portioner,  but 
simply  for  the  convenience  of  the  estate,  the  legacy  or  por- 
*  411   tion  may  vest  notwithstanding  the  death  *  of  the  legatee  or 
portioner  before  the  time   appointed  for  payment.^    The 
court,  seeing  the  purpose  for  which  the  payment  was  postponed, 
does  not  consider  the  postponement  to  draw  with  it  the  conse* 
quences  which  would  otherwise  attach  upon  it/    It  does  not  allow 
a  provision  which  was  intended  for  one  purpose  to  be  used  for 
another  and  different  purpose.    In  such  cases  the  postponement 
of  payment  not  evidencing  the  intention  whether  the  legacy  or  por- 
tion was  in  the  mean  time  to  be  vested  or  not,  the  court  is  driven 
to  resort  to  the  other  parts  of  the  instrument,  and  to  its  object  and 
purpose,  in  order  to  ascertain  what  the  intention,  in  this  respect, 
may  have  been.    It  is  for  this  reason,  as  I  apprehend,  that  we  do 
not  find  any  uniform  course  of  decision  as  to  the  vesting  of  portions 
payable  at  a  future  time  ;  that  in  some  cases  they  have  been  held 
to  vest  in  children  of  very  tender  years ;  in  other  cases,  only  in 
children  who  have  attained  the  age  or  position  at  which  the  portion 
would  be  required  ;  and  again,  in  other  cases,  although  the  cases 
of  this  latter  class  are  as  I  believe  very  rare,  only  in  children  who 
have  survived  their  parents.    Each  case  has  depended  upon  the 
construction  of  the  particular  instrument  by  which  the  portions 

'  See  Eldridge  o.  Eldridge,  9  Cuslu  516;  Dunn  o.  Sargent,  101  Mass.  386; 
1  Jarman  Wilb  (3d  £ng.  ed.),  792  tt  seq. ;  2  ib.  739.  740;  1  Jarman  Wills  (4tb 
Am.  ed.),  650,  651,  note  (1),  and  cases  cited,  653,  note  (I). 
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have  been  given.  In  the  case,  for  instance,  of  Bradley  v.  Powell,  (a) 
in  which  a  child  who  died  in  the  father's  lifetime  was  held  not  to 
have  become  entitled  to  the  portion,  and  upon  which  so  much 
reliance  was  placed  on  the  part  of  the  appellant,  the  Court  evi- 
dently proceeded  upon  the  ground  that  the  instrument  distinctly 
pointed  to  the  child's  surviving  the  father,  and  so  again  in  the  case 
of  Whatford  v.  Moore,  (ft) 

In  the  case  before  us,  there  can,  I  think,  be  no  reasonable  doubt 
that  the  payment  of  the  portions  was  postponed  for  the 
ponvenience  of  the  estate.  The  limitations  *  of  the  settle-  *  412 
ment  seem  to  me  to  indicate  plainly  that  the  purpose  of  the 
postponement  was  that  the  estate  might  not  be  charged  with  the 
portions  to  the  prejudice  either  of  the  father  or  of  the  mother  ;  and 
I  think,  therefore,  that  the  time  when  the  portions  if  ere  to  be  pay- 
able cannot  govern  the  question  when  they  were  to  become  vested, 
but  that  that  question  must  be  determined  on  the  construction  of 
the  other  parts  of  the  instrument  and  upon  its  object  and  purpose. 
There  are  three  periods  at  which  the  portions  may  have  been 
intended  to  vest :  the  period  of  the  birth  of  the  children ;  the  period 
at  which  they  would  require  their  portions,  which,  according  to  the 
ordinary  habit  in  such  cases,  as  evidenced  by  the  usual  course  of 
settlement,  would  be  at  twenty-one,  or,  as  to  daughters,  on  marriage ; 
and  the  period  of  the  death  of  the  parents.  Looking  both  to  the 
language  and  to  the  purpose  of  this  instrument,  I  can  see  nothing 
which  in  any  way  imports  that  the  portions  were  not  intended  to 
vest  during  the  lives  of  the  parents  ;  and  to  adopt  the  period  of  the 
death  as  the  time  of  vesting,  would  be  to  deprive  the  provision  of 
that  certainty  which  it  must,  I  think,  fairly  be  taken  to  have  been 
the  object  of  the  settlement  to  secure.  It  would  render  the  inter- 
ests of  the  children  contingent  upon  their  surviving  their  parents, 
and  deprive  them  of  the  means  of  making  any  certain  provisions 
for  their  families  during  the  whole  of  their  parents'  lives.  This 
is  a  result  against  which  the  Court  has  struggled,  and  successfully 
struggled  in  many  cases,*  and  I  think  therefore  that  we 'should  not 
be  justified  in  adopting  this  period  as  the  time  of  vesting,  in  the 
absence  of  any  thing  on  the  face  of  the  instrument  indicating  that 
it  was  so  intended.  Between  the  other  two  periods,  it  is  not,  as  I 
have  said,  necessary  for  us  to  decide  ;  but  I  think  it  right  to  state, 

(a)  Ca.  temp.  Talb.  193.  (6)  3  Myl.  &  Or.  270. 
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that  I  lean  to  the  opinion,  that,  in  this  particular  case,  the  true 

period  of  vesting  was  at  twenty-one  or  as  to  daughters  on 
*413    marriage.     The  consequence  *of  holding  the  portions  to 

vest  at  the  birth  would  be,  that  the  shjEtres  of  children  dying 
in  early  infancy  would  go  to  the  parent,  thus  contravening  the  pur- 
pose of  the  settlement  by  giving  to  the  father  what  was  intended  for 
the  children  ;  and  the  Court  in  these  cases  seems  to  have  regarded 
rather  the  purpose  than  the  words  of  the  instrument.  In  some 
of  the  cases,  indeed,  the  Court  seems  almost  to  have  carried 
into  effect  the  purpose  of  the  instrument  in  opposition  to  the  words, 
and  although  in  the  later  cases  more  weight  has  been  given  to  the 
terms  of  the  instrument,  there  can  be  no  doubt  that  in  cases  of  this 
nature  very  great  attention  must  be  given  to  the  purpose  of  the 
instrument.  That  doctrine  is  to  be  found  as  early  as  in  the  case 
of  King  v.  Withers^  (a)  and  it  may  be  traced  through  all  the  cases. 
It  is  to  be  observed,  too,  that  in  this  case  the  instrument  merely 
charges  the  20002.  for  the  portions,  and  does  not  otherwise  purport 
to  give  them  to  the  children,  so  that  the  vesting  seems  to  be  left 
rather  upon  the  purpose  than  the  words  of  the  instrument.  It  not 
being  necessary,  however,  to  decide  the  point;  and  my  learned 
brother  thinking  it  better  that  the  declaratory  part  of  the  decree 
should  be  qualified  so  as  to  leave  the  question  between  these  two 
periods  of  vesting  undecided*,  I  do  not  dissent  from  the  qualifica- 
tion which  he  has  suggested. 

It  was  said  for  the  appellant,  that  in  all  the  cases  in  which  the 
periods  of  attaining  twenty-one  or  marrying  had  been  held  to  be 
the  periods  of  vesting,  there  was  some  reference  to  those  periods 
in  the  instruments  creating  the  portions,  and  that  we  should  be 
going  beyond  the  authorities  in  adopting  those  periods  in  a  case  in 
which  there  was  no  such  reference ;  but  the  case  of  Brewin  v. 

Brewin  (b)  seems  to  me  to  warrant  the  conclusion  at 
*  414   *  which  we  have  arrived,  and  there  have  been  other  cases 

to  the  same  effect. 
Another  'point,  which  was  much  discussed  upon  the  argument  of 
this  appeal,  was  as  to  the  mode  in  which  the  Master  of  the  Rolls 
has  disposed  of  the  costs  of  the  suit.  It  appears  that  in  the 
progress  of  the  cause  an  offer  was  made  on  the  part  of  the  infant 
defendant  to  pay  the  plaintiff  his  costs  and  one-third  of  the  2000/., 

(a)  FoiT.  122.  (b)  Pre.  Cha.  196. 
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deducting  the  502.,  and  also  to  pay  the  costs  of  all  parties  up  to, 
the  time  of  the  offer,  and  the  Master  of  the  Rolls,  by  the  decree, 
has  glTen  the  plaintiff  the  costs  of  the  suit  up  to  that  time,  and 
thrown  upon  him  all  the  subsequent  costs.  I  confess  that  I  am 
not  ^together  satisfied  with  this  mode  of  disposing  of  the  costs, 
and  that  I  doubt  whether,  having  regard  to  the  nature  of  the 
question  and  to  the  circumstances  of  the  case,  more  particularly 
to  the  payment  which  had  been  made  to  the  other  daughter  and  to 
the  payment  of  the  interest  on  the  share  of  the  20002.  which  was 
claimed  by  the  plaintiff,  the  more  proper  course  might  not  have 
been  to  have  given  the  plaintiff  no  costs  of  the  suit,  and  to  have 
'thrown  the  costs  of  the  other  parties  upon  the  estate.  It  was 
argued  on  the  part  of  the  infant  defendant  that  this  would  have 
been  unjust  to  her,  but  I  am  not  satisfied  of  this,  for  the  great 
expense  of  this  suit  has  arisen  from  the  number  of  the  parties, 
and  those  parties  were  rendered  necessary  by  the  acts  of  those 
who  preceded  the  infant  in  estate.  Costs,  however,  are  much  in 
the  discretion  of  the  Judge,  and  I  do  not  think  it  would  be  right 
to  alter  the  decree  in  this  respect  merdy  upon  the  ground  that, 
had  the  case  been  originally  before  me,  I  might  probably  have 
arrived  at  a  different  Result.  There  seems  to  have  been  some 
mistake  in  drawing  up  the  decree  as  to  the  costs  of  the  defendant 
Anderson,  and  some  omission  as  to  the  costs  of  the  defend- 
ants Johnson  and  Bridgman.  I  think  the  set  of  *  costs  *  415 
allowed  to  Anderson  and  his  cestui  que  trust  should  be  paid 
to  Anderson,  and  that  the  costs  of  the  defendants  Johnson  and 
Bridgman  should  be  provided  for  upon  the  same  footing  as  those 
of  the  other  parties  interested  in  the  estate ;  but  subject  to  the 
alterations  to  which  I  have  referred,  I  think  the  decree  must  be 
affirmed. 

As  to  the  costs  of  the  appeal,  I  think  the  appellant  should  pay 
the  costs  of  his  trustees,  the  defendants  Mawer  and  Moore ;  but, 
under  the  circumstances  of  the  case,  and  having  regard  to  the 
mode  in  which  the  costs  have  been  disposed  of  by  the  decree,  the 
appellant  should  not  be  saddled  with  any  other  costs  of  the  appeal. 
The  other  defendants  must  add  their  costs  to  the  incumbrances  or 
have  them  raised  out  of  the  estate. 
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.     BOWSER  V.  MACLEAN. 

1860.    November  10, 12,  21.    Before  the  Lord  Chaocellor  Lord  Campbell. 

The  lord  may  drive  carriages  along  a  tramway  under  copyholds  of  the  manor, 
for  the  purpose  of  working  mines  within  the  manor,  but  not  of  working  mines 
beyond  its  limits,  and  a  bill  will  lie  for  an  injunction  at  the  suit  .of  a  copy- 
holder to  restrain  the  lord  from  using  the  tramway  for  the  latter  purpose ; ' 
nor  is  it  an  objection  to  such  a  bill  that  the  copyholder  is  not  in  possession 
of  the  surface,  but  has  let  it  to  a  tenant. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,' 
allowing  a  demurrer  to  the  plaintiff's  bill  and  refusing  a  motion 
for  an  injunction  with  costs. 

The  material  statements  on  the  bill,  which  was  filed  by  R. 
Bowser,  J.  Humphries,  and  T.  Peacock,  against  Sir  Charles  F. 
Maclean,  were  to  the  following  effect : — 

The  plaintiff  Richard  Bowser  is  in  equity  seised  to  him  and  his 
heirs  of  the  lands, tenements,  hereditaments,  and  premises 
*  416  called  the  Cockton  Hill  estate,  situate  in  *  the  township  of 
Bondgate-in-Auckland  and  parish  of  Saint  Andrew's,  Auck- 
land, in  the  county  of  Durham,  and  such  estate  is  copyhold  or 
customary  freehold  of  the  manor  of  Bondgate-in-Auckland,  for- 
merly part  of  the  possessions  of  the  see  of  Durham,  but  now 
belonging  to  and  vested  in  the  ecclesiastical  commissioners  in 
right  of  the  said  see;  and,  in  accordance  with  a  custom  of  the 
said  manor  in  that  behalf,  the  said  estate  is  now  vested  in  the 
plaintiffs  John  Humphries  and  Thomas  Peacock,  and  their  sequels, 
as  tenants  on  the  rolls  of  the  court  of  the  said  manor,  upon  trust 
for  the  plaintiff  Richard  Bowser,  his  heirs  and  assigns ;  and  the 
plaintiff  Richard  Bowser  has  let  the  said  estate  for  nine  years  past 
to  one  Ralph  Hutchinson,  as  farmer  of  the  surface  thereof  only, 
from  year  to  year. 

The  defendant,  Sir  Charles  Fitzroy  Maclean,  is  the  owner  or  pro- 
prietor of  a  colliery  called  the  Woodhouse  Close  Colliery,  the  pit  or 
shaft  of  which  is  sunk  upon  a  farm  called  the  Woodhouse  Close 
Farm,  which  one  Francis  Johnson  holds  under  lease  from  the  said 
see  of  Durham,  and  the  defendant  is  lessee  of  and  works  the  coal- 

■  See  Kerr  Inj.  295. 
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mines  of  the  said  see  of  Durham  under  the  copyhold  or  customar/ 
lands  comprised  in  the  said  manor  of  Bondgate-in-Auckland,  and 
the  said  defendant  draws  such  coals  to  the  bank  or  surface  at  the 
said  Woodhouse  Close  Colliery. 

The  plaintiff  Richard  Bowser  recently  diacovered  that  the 
defendant,  Sir  Charles  Fitzroy  Maclean,  had  for  some  time  past 
been  working'  or  getting  the  coal  under  an  estate  called  the 
Henknowle  estate,  the  property  of  Messrs.  Seymour,  and  no  part 
or  parcel  of  the  said  manor  of  Bondgate,  or  of  the  possessions  of 
the  lords  or  owners  of  the  said  manor,  or  of  the  lessors  of  the 
said  Woodhouse  Close  Colliery,  and  that  the  defendant  has 
*  so  worked  and  brought  the  said  coals  from  the  said  Hen-  *  417 
knowle  estate  to  the  surface  at  the  said  Woodhouse  Close 
Pit  by  conveying  the  same  by  an  underground  railway  or  tram- 
road  through  the  said  Cockton  Hill  estate  of  the  plaintiff  Richard 
Bowser,  and  that  the  defendant  has  also  drained  and  ventilated 
the  workings  of  the  said  Henknowle  coal  by  roads  or  ways 
through  the  said  Cockton  Hill  estate. 

The  bill  also  stated  applications  to  the  defendant  to  desist  from 
using  the  tramway,  and  that  he  had  not  complied  with  them. 

The  prayer  was,  that  the  defendant.  Sir  Charles  Fitzroy  Maclean, 
his  viewers,  agents,  and  workmen,  might  be  restrained  by  injunc- 
tion from  convejring  any  coal  or  other  produce  from  the  said 
Henknowle  estate  through  the  Cockton  Hill  estate,  or  any  part 
thereof)  and  from  making  or  allowing  any  road  or  way  to  remain 
through  the  said  Cockton  Hill  estate  for  the  purpose  of  conveying 
any  such  coal  or  other  produce,  or  for  the  purpose  of  draining 
or  ventilating,  or  in  any  manner  working,  or  enabling  or  assist- 
ing the  defendant  to  work  or  get  any  coal  or  other  produce  out  of 
the  said  Henknowle  estate,  or  any  other  estate  or  property  not 
comprised  in  and  held  of  the  manor  of  Bondgate-in-Auckland. 
That  an  account  might  be  taken  of  all  coal  and  other  produce  con- 
veyed from  the  Henknowle  estate  by  the  defendant  through  the 
Cockton  Hill  estate,  and  also  of  all  coal  and  other  produce  wrought 
and  gotten  out  of  the  Henknowle  estate  by  the  defendant  wkich 
had  been  drained  or  ventilated  through  the  Cockton  Hill  estate, 
and  that  the  defendant  might  pay  the  plaintiff  Richard  Bowser  for 
all  the  underground  wayleave  and  privileges  which  he  had  enjoyed 
in  working  and  getting  the  coal,  and  also  the  damage  sustained 
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**  418    by  the  plaintiflF  Richard  Bowser  *  from  the  said  acts  of  the 
defendant,  Sir  Charles  Fitzroy  Maclean. 
The  arguments  urged  by  counsel  upon  the  appeal  are  stated  in 
the  judgment. 

Mr.  Malins  and  Mr.  T.  Bates,  in  support  of  the  bill,  cited 
Mitchell  V.  Dora,  (a)  Hanson  v,  Gardiner ,  (6)  Lewis  v.  Branth' 
waite,  (6)  Keyse  v.  Powell,  (d)  Farrow  v.  Vansittartj  (e)  Powdl  v. 
Aiken,  (jg)  The  Earl  of  Mexhorough  v.  Bower,  (A)  Thomas  v. 
Oakley,  (i)   Grey  v.  BuJee  of  Northumberland,  (i) 

Mr.  W.  B.  Leans  and  Mr.  N.  Lindley,  contra,  cited  Deere  v, 
Q-uest,  (J)  Jestts  College  v.  Bloom,  (m)  Cowling  v.  Higginson.  (n) 

Mr.  Malins  replied. 
Judgment  reserved. 

November  21. 

The  Lord  Chancellob.  —  I  am  of  opinion  that  in  this  case  the 
demurrer  ought  to  have  been  overruled. 

The  objection  to  the  bill  chiefly  relied  upon  in  the  Court  below 
was  that  the  plaintiffs  show  no  title  to  the  place  in  which 
*  419  the  wrong  complained  of  is  alleged  to  *  have  been  com- 
mitted, and  no  possession  of  the  subsoil  of  Cockton  Hill 
estate,  through  which  runs  the  way  improperly  used  by  the  defend- 
ant. But  the  bill  alleges  that  the  plaintiffs  are  seised  of  Cockton 
Hill  estate,  which  is  described  as  copyhold  or  customary  freehold 
of  the  manor  of  Bondgate,  and  that  the  surface  only  of  this  estate 
is  let  to  one  Hutchinson  as  farmer  thereof  from  year  to  year. 
Primd  facie  the  soil  from  the  surface  to  the  centre  of  the  earth 
belongs  to  the  plaintiffs,  and  the  possession  of  the  whole,  except 
the  surface  so  let,  remains  in  the  plaintiffs.     This  being  copyhold, 

id)  6  Ves.  146.  (h)  7  Beav.  127. 

«        (6)  7  Ves.  306-308.  (i)   18  Ves.  184. 

(c)  2  B.  &  Ad.  437.  (A;)  17  Ves.  281. 

(rf)  2  El.  &  Bl.  132.  (0    1  Myl.  &  Cr.  616. 

(e)   1  Railw.  Gas.  602.  (m)  1  Amb.  64. 

O/)  4  K.  &  J.  343.  (n)  4  M.  &  W.  246. 
*  See  Angell  Watercourses  (6th  ed.),  §  6 ;  Pbear,  Water,  2. 
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the  property  in  the  minerals  is  in  the  lords  of  the  manor,  and  they 
have  let  all  the  coal-mines  within  the  manor  of  Bondgate  to  the 
defendant.  For  the  working  of  these  mines  the  defendant  has  a 
right  to  make  a  tramway  through  the  subsoil  of  the  Cockton  Hill 
estate,  and  to  carry  along  this  tramway  any  coals  which  he  may 
dig  within  the  manor.  But  the  defendant  has  no  right  to  drive 
carriages  along  this  tramway  for  any  other  purpose  besides  work- 
ing the  minerals,  &c.,  within  the  manor.  But  the  biU  avers  that 
he  drives  along  this  tramway  carriages  loaded  with  coals  dug 
beyond  the  limits  of  the  manor,  that  he  may  bring  them  to  the 
surface  by  a  pit  within  the  manor.  Now  this  is  clearly  an  illegal 
use  of  the  tramway,  for  the  defendant,  as  lessee  of  the  coal  strata 
within  the  manor,  is  justified  only  in  making  such  a  use  of  the  sub- 
soil of  the  copyhold  tenements  as  the  lord  himself  might  make  for 
working  the  coal  within  the  manor.  Without  working  the  coal 
within  the  manor,  the.  lord  could  not  lawfully  make  a  tramway 
through  the  subsoil  of  the  manor  for  the  purpose  of  carrying  upon 
it  coals  dug  elsewhere,  and  if  he  did  he  would  be  liable  to  an  action 
of  trespass  at  the  suit  of  the  copyhold  tenants.  As  little  can  he 
lawfully  use  the  tramroad  which  he  has  made  lawfully  for 
the  carriage  of  coals  within  the  manor  for  the  purpose  *  of  *  420 
driving  along  it  carriages  loaded  with  coals  dug  beyond 
the  limits  of  the  manor. 

But  it  is  said  that  the  plaintiffs  are  not  in  a  situation  to  sue  for 
this  wrong,  as,  on  account  of  the  leases  of  the  surface  and  the 
minerals,  they  show  no  title  or  possession,  and  they  cannot  be 
damnified  by  the  alleged  wrong.  I  am  of  opinion,  however,  that 
the  alleged  lease  of  the  minerals  to  the  defendant  can  be  no  more 
than  a  transfer  to  him  of  what  might  have  been  lawfully  done  by 
the  lord  of  tlie  manor  for  working  the  minerals.  The  possession 
still  remains  in  the  copyholder,  subject  to  the  property  of  the 
minerals  being  in  the  lord  and  the  easements  of  the  lord  in  work- 
ing the  minerals.  The  law  upon  this  subject  is  fully  settled  by  the 
two  cases  of  Lewis  v.  Branthwaite  (a)  and  Keyae  v.  Powell.  (6) 
I  am  inclined  to  think  that  a  mistake  has  been  committed  in  not 
distinguishing  between  a  copyhold  tenement  with  minerals  under 
it,  and  freehold  land  leased  with  a  reservation  of  the  minerals,  or 
freehold  land,  where  the  surface  belongs  to  one  owner,  and  the 

(a)  2  B.  &  Ad.  437.  (b)  2  £1.  &  Bl.  132. 
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subsoil,  containing  minerals,  belongs  to  another,  as  separate  tene- 
ments divided  from  each  other  vertically,  instead  of  laterally.  If 
this  had  been  duch  freehold  land,  the  owner  of  the  surface  could 
not  have  complained  of  the  making  or  of  the  excess  in  using  a 
tramway  through  the  subsoil.  But  the  plaintiffs  seised  in  fee  of 
this  copyhold,  though,  at  the  will  of  the  lord,  after  letting  the 
surface  only,  are  in  possession  of  the  subsoil,  subject  to  the  rights 
of  the  lord  in  getting  the  minerals  according  to  the  custom  of  the 
manor.  Therefore  they  are  injured  by  the  unlawful  use  of  the 
tramway.  The  amount  of  the  injury,  if  infinitesimally  small,  is 
immaterial  in  considering  whether  this  demurrer  should  be  allowed 

or  overruled. 
*  421        *  According  to  the  short-hand  writer's  note  the  Vice-Chan- 

cellor  rested  his  decision  on  this,  that ''  the  plaintiff  Bowser 
has  not  averred  that  the  tramway  is  his."  But  there  was  no  necessity 
for  such  a  specific  averment,  if  tlie  bill  avers  facts  showing  that  the 
subsoil  over  which  the  tramway  is  carried  belongs  to  Bowser  and 
is  in  his  possession,  subject  to  the  lord's  property  in  the  minerals 
and  the  defendant's  easement.  The  bill  avers,  that  the  defendant 
having  got  coals  under  the  Henknowle  estate,  beyond  the  limits  of 
the  manor  of  Bondgate,  had  brought  these  coals  by  the  tramroad 
through  the  Cockton  Hill  estate  of  the  plaintiff  Bowser,  and  also 
had  drained  and  ventilated  the  workings  of  the  Henknowle  coal  by 
roads  or  ways  through  the  said  Cockton  Hill  estate.  Such  allega- 
tions seem  to  me  to  place  the  defendant  in  the  same  condition  of 
liability  as  if  he  had  had  no  interest  whatsoever  in  the  minerals 
under  the  Cockton  Hill  estate,  or  any  part  of  the  manor  of  Bond- 
gate,  and  he  had  been  a  wrongdoer  in  the  making  of  the  tramway, 
as  well  as  in  the  use  of  it.  For  these  reasons  the  objection,  that 
the  plaintiffs  show  no  title  in,  and  no  injury  to,  themselves,  seems 
to  me  to  be  untenable. 

But  the  counsel  for  the  defendant  have  strenuously  argued 
before  me  that,  if  this  were  so,  still  the  plaintiffs  are  confined  to 
an  action  of  trespass  or  some  other  legal  remedy.  In  considering 
this  objection,  we  must  bear  in  mind  that  the  bill  complains  of  a 
secret  and  clandestine  use  of  the  railway,  that  the  defendant  is 
charged  with  making  a  profit  by  this  surreptitious  use  of  the  way, 
and  that  the  bill  contains  the  statement  of  the  defendant  having 
broken  the  soil  in  the  mines  under  Cockton  Hill  estate,  belonging 
to  the  plaintiffs,  for  the  purpose  of  making  a  communication 
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between  these  mines  and  another  mine  in  his  occupation  bejond 
the  limits  of  the  manor,  and  having  ventilated  this  mine 
with  air  from  *  the  mines  within  the  manor,  obtained  by  the  *  422 
barrier  between  them  being  thus  broken.  Can  it  be  said 
that  all  this  is  a  mere  dry  trespass,  for  which  a  Court  of  Equity 
will  supply  no  remedy  ?  Deere  t.  Chie%t  (a)  was  very  properly 
cited  on  behalf  of  the  respondent ;  but,  in  that  case,  there  were 
not  the  circumstances  of  aggravation  which  characterize  the 
present  case.  In  subsequent  cases,  where  such  circumstances 
have  occurred,  an  injunction  has  been  granted ;  and  let  me  remark 
that  I  am  not  here  called  upon  to  decide  that  an  injunction  shall 
be  granted,  but  to  consider  whether  it  be  so  clear  that  an  injunction 
cannot  be  granted,  that  the  bill  is  demurrable. 

I  do  not  think  that  Thomas  v.  Oakley^  (h)  and  similar  cases, 
where  there  has  been  an  exportation  of  valuable  minerals  or  a 
destruction  of  part  of  the  inheritance,  are  authorities  in  support  of 
the  present  suit.  But  Lord  Mexhorovgh  v.  Bower ^  (<?)  Powell  v. 
AikeUy  (d)  and  Farrow  v.*  Vamittart^  (e)  are  at  least  authorities 
to  show  that  under  such  a  bill  as  this  it  is  possible  that,  consist- 
ently with  the  principles  of  equity,  it  may  turn  out  that  the 
plaintiffs  are  entitled  to  some  part  of  the  remedy  which  they  pray. 
I  am  far  from  saying  that  the  allegations  in  the  bill,  if  sufficient  to 
require  an  answer,  conclusively  show  that  the  plaintiffs  are  entitled 
to  the  injunction  prayed  for,  or  to  the  account  or  discovery.  Upon 
an  answer  and  evidence  it  may  turn  out  on  the  hearing  that,  from 
acquiescence  and  the  minuteness  of  the  injury,  or  some  right  which 
the  defendant  may  disclose,  the  Court  may  i*efuse  the  injunction 
and  dismiss  the  bill.  But  the  demurrer  for  want  of  equity,  I  think, 
cannot  hold,  and,  reversing  the  decision  of  the  Vice-chancellor,  I 
must  order  that  the  demurrer  be  overruled  with  costs. 

(a)  1  Myl.  &  Or.  616.  (d)  4  K.  &  J.  343. 

(6)  18  Ves.  184.  («)   1  Railw.  Cm.  602. 

(c)  7  Beav.  127. 
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•423    ♦NORTH-EASTERN    RAILWAY    COMPANY  v.    EL- 
LIOTT. 

I860.    November  15,  16,  24.    Before  the  Lord  Chancellor  Lprd  Campbell. 

A  railway  company  was  empowered  by  its  special  Act  to  take  lands,  but  the  min- 
erals were  to  be  reserved  to  the  vendor,  who  was  to  be  at  liberty  to  work 
them,  causing  no  damage  or  obstruction  to  the  railway;  and  by  another 
clause  of  the  Act,  it  was  provided  that,  on  working  up  to  within  twenty  yards 
of  any  masonry  or  building  of  the  company,  the  owner  of  the  minerals  might 
require  the  company  to  purchase  the  minerals  within  that  range,  or,  on  their 
neglect  to  do  so,  might  work  them  in  the  usual  and  ordinary  way,  doing  no 
avoidable  damage. 

The  company  in  1837  purchased  land  from  the  defendant  under  their  compulsory 
powers,  for  the  purpose  of  erecting  a  bridge,  which  was  accordingly  built  and 
completed  in  1838.  On  the  lessee  of  the  minerals  from  the  vendor  notifying 
to  the  company  his  intention  of  renewing  the  working  of  the  minerals,  which 
had  been  abandoned  since  1791 :  Held,  a  proper  case  for  granting  an  injunc- 
tion, —  as  to  land  within  the  twenty  yards,  against  working  so  as  to  cause 
damage  until  the  conditions  of  the  Act  had  been  satisfied ;  and  as  to  other 
workings  beneath  or  adjoining  the  company^s  land,  against  working  so  as  to 
affect  the  stability  of  the  bridge,  or  the  railway  or  other  works  of  the  com- 
pany.* 

This  was*  an  appeal  from  an  order  for  an  injunction  granted  by 
Vice-Chancellor  Wood. 

The  facts  of  the  case  are  fully  stated  in  the  report  of  the  hear- 
ing below  in  Messrs.  Johnson  &  Hemming's  Reports,  (a) 

The  following  short  summary  of  them  is  sufficient  for  the  pur- 
poses of  the  present  report. 

The  plaintiffs  were  a  company  in  which,  by  various  Acts  of 
Parliament,  all  the  rights  and  privileges  of  the  Durham  Junction 
Railway  Company  had  become  vested.. 

The  Durham  Junction  Railway  Company  was  incorporated  by 
the  Durham  Railway  Junction  Act,  1884,  4  Will.  4,  c.  67,  which, 
amongst  other  enactments,  contains  the  following :  — 

(a)  Vol.  1,  p.  146. 
.  *  The  decree  in  this  case  was  affirmed  in  the  House  of  Lords,  with  an  addi- 
tion, 10  H.  L.  Cas.  333:  Kerr  Inj.  367-373;  Birmingham  Canal  Co.  v.  Earl  of 
Dudley,  7  H.  &  N.  696 ;  Great  Western  Railway  Co.  v.  Fletcher,  5  H.  &  N. 
689 ;  Great  Western  Railway  Co.  v,  Bennett,  L.  R.  2  H.  L.  27 ;  Midland  Rail- 
way Co.  V.  Checkley,  L.  R.  4  Eq.  19. 
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Sect.  12.  '^  And  whereas  the  said  railway  is  intended  to  be 
carried  over  the  river  Wear,  at  or  near  to  a  place  *  called  *  424 
Biddick,  in  the  county  of  Durham,  by  means  of  a  bridge  or 
viaduct ;  and  whereas  it  is  expedient  to  provide  against  the  injury 
that  may  be  occasioned  thereby  to  the  free  navigation  of  the  said 
river,  be  it  therefore  enacted,  that  the  said  railway  company  shall, 
and  they  are  hereby  required,  at  their  own  expense  to  build  in  a 
proper  manner  a  good,  firm,  and  substantial  bridge  or  viaduct  of 
brick,  stone,  wood,  or  iron,  or  of  all  or  any  of  these  materials,  over 
the  said  river ;  and  that  the  piers  of  the  said  bridge  or  viaduct 
shall  be  placed  in  such  situations  and  be  constructed  in  such 
manner  as  shall  be  required  by  Sir  John  Rennie,  or  other  the 
person  appointed  by  the  Lords  Commissioners  of  the  Admiralty, 
under  and  by  virtue  of  an  Act  passed  in  the  eleventh  year  of  the 
reign  of  King  George  the  Fourth,  intituled  *  An  Act  for  the 
Improvement  and  Preservation  of  the  River  Wear,  and  Port  and 
Harbour  of  Sunderland,  in  the  County  Palatine  of  Durham  ; '  and 
that  the  spring  of  the  arch  of  the  bridge  or  viaduct,  in  case  an 
arch  shall  be  used,  shall  commence  at  a  point  not  being  less  than 
thirty-five  feet  above  the  surface  of  the  water  according  to  the  low- 
water  level  thereof." 

Sect.  27.  "Provided  always,  and  be  it  further  enacted,  that 
nothing  in  this  Act  contained  shall  extend  to  give  to  the  said  com- 
pany any  coal,  stone,  slate,  or  other  mineral  under  any  lands, 
tenements,  or  hereditaments  purchased  by  the  company  under  the 
authority  of  this  Act  (except  only\So  much  of  such  stone,  slate,  or 
mineral  as  shall  be  necessary  to  be  dug  or  carried  away  or  used  for 
tfle  purposes  of  this  act),  but  all  such  coal,  stone,  slate,  or  mineral 
not  necessary  to  be  so  dug,  carried  away,  or  used  as  aforesaid  shall 
be  deemed  to  be  excepted  out  of  the  purchase  of  such  lands, 
tenements,  and  hereditaments,  and  may  be  worked  by  the  respective 
owners  and  lessees  of  such  coal,  stone,  slate,  or  mineral 
under  the  said  lands,  *  tenements,  and  hereditaments,  or  *  425 
under  the  railway  or  other  works  of  the  said  company,  as 
if  this  Act  had  not  been  passed,  so  that  no  damage  or  obstruction 
be  done  or  thereby  occur  to  or  in  such  railway  or  other  works ; 
provided,  nevertheless,  that  in  case  any  damage  or  obstruction  shall 
be  so  done  or  occur  to  or  in  such  railway  or  other  works,  the  same 
shall  be  forthwith  repaired  or  removed  (as  the  case  may  require) 
by  and  at  the  expense  of  the  respective  owners  or  lessees  of  such 
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coal,  stone,  slate,  or  mineral  as  aforesaid ;  and,  if  the  same  shall 
not  forthwith  be  done,  it  shall  be  lawful  for  the  said  company  to 
repair  such  damage,  or  to  remove  such  obstruction,  and  to  recover 
the  expenses  attending  the  same,  in  case  of  neglect  or  refusal  to 
pay  the  same  within  twenty  days  after  demand  thereof,  by  distress 
and  sale  of  the  goods  and  chattels  of  such  respective  owners  or 
lessees,  or  by  action  of  debt,  or  on  the  case,  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster." 

Sect.  28.  "  Provided  also,  and  be  it  further  enacted,  that  when- 
ever, in  the  working  or  getting  of  any  such  coal,  stone,  slate,  or 
mineral,  the  owners  or  lessees  thereof,  or  other  persons  working 
the  same,  shall  approach  within  twenty  yards  of  any  masonry  or 
building  belonging  to  the  said  company,  the  person  directing  the 
working  of  any  such  coal,  stone,  slate,  or  mineral  shall  give  notice 
in  writing  thereof  to  the  said  company,  and  within  fourteen  days 
after  the  service  of  such  notice  the  said  company,  or  the  directors 
of  the  said  company  to  be  appointed  as  hereinafter  mentioned, 
may  deliver  to  such  person  a  declaration  in  writing,  under  the 
common  seal  of  the  said  company,  that  they  require  the  coal, 
stone,  slate,  or  mineral  under  such  masonry  or  building,  so  lying 
within  twenty  yards  thereof  (or  so  much  thereof  as  shall  be  speci- 
fied in  the  said  declaration),  to  be  reserved  for  the  protec- 
*  426  tion  of  such  masonry  or  building ;  and  in  *  that  case  the 
said  company  shall  purchase  and  pay  the  persons  entitled  to 
the  same  for  the  coal,  stone,  slate,  or  mineral  so  reserved  ;  and  in 
case  the  said  company  and  such,  person  shall  not  agree  as  to  the 
price  to  be  paid  for  the  said  coal,  stone,'  slate,  or  mineral  so 
reserved,  the  same  shall  be  settled  by  a  jury  in  manner  hereinafl^er 
mentioned.  And  in  case  the  said  company  or  the  said  directors 
shall  not  deliver  such  declaration  as  hereinbefore  mentioned,  the 
said  owners,  lessees,  or  other  persons  may  work  or  get  the  said 
coal,  stone,  slate,  or  mineral  under  the  said  masonry  or  buildings ; 
provided  the  same  be  worked  in  the  usual  and  ordinary  manner  of 
working  mines,  and  that  no  avoidable  damage  be  done  to  the 
masonry  or  buildings." 

In  1837  the  Durham  Junction  Railway  Company  purchased, 
under  the  compulsory  powers  of  their  Act,  a  strip  of  land  forming 
part  of  the  estate  of  a  Mr.  Boulcott,  and  abutting  on  the  river 
Wear.  The  purchase  of  the  land  was  effected  by  the  company 
with  a  view  to  its  forming  the  foundation  of  the  abutment  of  one 
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end  of  a  bridge  of  great  weight,  which  they  had  commenced  build- 
ing over  the  river  Wear  pursuant  to  the  provision  to  that  effect 
contained  in  the  12th  section  of  their  Act.  This  bridge,  known 
as  the  Victoria  Bridge,  was  completed  in  the  year  1838,  the  abuttal 
of  one  end  thereof  resting  upon  the  purchased  land  as  a  founda- 
tion. At  the  time  of  the  purchase  there  was  beneath  the  land 
purchased  and  a  large  tract  of  the  adjoining  land,  belonging  to 
Mr.  Boulcott,  an  old  mine,  the  workings  of  which,  having -been 
drowned  in  1791,  were  then  abandoned,  and  the  mine  had  ever 
since  remained  full  of  water.  From  1791  to  the  time  of  the  filing 
of  the  bill  the  water  had  stood  in  the  shafb  communicating  with 
levels  under  the  purchased  land  to  the  height  of  about  eighty 
fathoms  above  those  levels.  From  the  evidence,  it  appeared 
that  vertical  support  was  afforded  to  the  *  surface  of  the  *  427 
purchased  land  chiefly  by  pillars  left  in  the  mine,  but  that 
a  considerable  percentage  of  the  support  was  given  by  the  hydro- 
static pressure  of  the  water  communicated  from  the  shaft.  There 
was  also  evidence  tending  to  show  that  the  removal  of  the  water 
from  the  levels  of  the  mine  would  be  likely  to  weaken  the  pillars. 

In  1859,  the  defendant,  who  had  become  the  sole  lessee  of  the 
mines  and  minerals  underneath  the  purchased  land  and  underneath 
the  adjacent  lands  of  Mr.  Boulcott,  under  a  lease  granted  by  Mr. 
Boulcott  in  1856  to  the  defendant  and  another,  notified  to  the 
plaintiffs  his  intention  to  work  the  mines,  and  for  that  purpose  to 
pump  the  water  out  of  the  shaft. 

The  company  then  filed  the  bill  in  this  suit,  praying  for  an 
injunction  to  restrain  the  defendant  from  taking  away  any  of  the 
water  or  coal  underneath  the  purchased  land  or  the  land  adjoining 
thei^to,  which  was  necessary  for  the  stability  or  security  of  the 
Victoria  Bridge.  Upon  the  cause  coming  on  to  be  heard  on 
motion  for  decree,  the  Vice-Chancellor  made  an  order  to  the 
effect  that  the  defendant  should  be  restrained  from  taking  away 
any  of  the  coal,  stone,  slate,  or  minerals  from  underneath  the 
plaintiffs'  land  purchased  by  the  Durham  Junction  Railway  Com- 
pany from  Boulcott,  or  any  land  within  twenty  yards  of  any 
masonry  or  buildings  belonging  to  the  company,  or  from  otherwise 
working  the  mines  under  the  said  piece  of  land  or  within  such 
range  of  twenty  yards  in  such  a  manner  as  to  occasion  any  damage 
or  destruction  to  the  railway  or  other  works  of  the  company,  unless 
such  notice  should  have  been  first  given  by  him  as  is  required  by 
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the  28th  section  of  the  Durham  Junction  Railway  Act  of  1834,  and 
the  company  should  have  neglected  to  deliver  such  declaration  as 

in  that  section  named ;  and  that  the  defendant  should 
*  428    further  *  be  restrained  from  working  any  of  the  minerals 

under  or  in  the  land  adjoining  the  said  piece  of  land,  the 
property  of  the  company,  and  not  being  within  twenty  yards  of 
any  masonry  or  building  belonging  to  the  company,  in  such  a 
manner  as  to  affect  the  stability  of  the  Victoria  Bridge  and  rail- 
way, or  other  works  in  the  bill  mentioned.  The  order  to  be 
without  prejudice  to  jbhe  defendant's  right  to  pump  out  or  other- 
wise remove  the  water  in  the  shaft  in  the  bill  mentioned,  the 
Court  being  of  opinion  that  he  was  entitled  to  drain  the  said  shaft. 

Mr.  HoUy  Mr,  Dickinson^  and  Mr,  Mannen^  in  support  of  the 
appeal.  —  The  plaintiffs  have  not  alleged  by  their  bill,  and  cer- 
tainly not  proved,  that  damage  would  be  occasioned  to  the  rail- 
way by  the  works  contemplated  by  the  defendant.  There  is 
nothing  therefore  to  support  the  injunction,  which  ought  not  to 
have  been  granted  upon  a  mere  allegation  of  probable  damage. 
Earl  of  Ripon  v.  Hohart^  (a)  Haines  v.  Taylor.  (6)  We  do  not 
dispute  the  right  to  lateral  support  in  the  case  of  a  voluntary  con- 
veyance :  Humphries  v.  Brogden ;  (c)  but  we  say  that  the  rule 
ceases  to  be  applicable  if  the  conveyance  by  which  the  warranty  of 
support  is  supposed  to  be  given  is  not  a  voluntary  conveyance,  but 
a  compulsory  conveyance  under  an  Act  of  Parliament.  *  Fletcher 
V.  The  Oreat  Western  Railway  Company,  (d)  Rowhotham  v.  Wil- 
son.  (e)  The  terms  of  the  injunction,  even  if  the  plaintiffs  are 
entitled  to  one,  are  too  vague,  and  do  not  de&ne  with  sufficient 
clearness  the  acts  which  the  defendant  is  to  be  prohibited  from 
doing.     Cother  v.  The  Midland  Railway  .Company,  (gr) 

They  cited  also  The  Dvdley  Canal  Navigation  Company  v. 
(}razebrook.  (A) 

-  «  429        *  Sir  Hugh  Cairns^  Mr.  Mellish,  and  Mr.  Hohhouse  for  the 
respondents. — The  Act  was  never  intended  to  have  the  effect 

(a)  8  Myl.  &  K.  169.  (e)  6  El.  &  Bl.  593 ;  8  £1.  &  Bl.  123. 

(6)  10  Beav.  75.  {g)  2  Pbil.  469. 

(c)  12  Q.  B.  739.  (h)  1  B.  &  Ad.  59. 

(d)  4  H.  &  N.  242. 

x[884] 


N0BTH-BA8TEBN  RAILWAY  COMPANY  V.  ELLIOTT.  *  429 

of  depriving  the  company  of  that  support,  both  vertical  and  lateral, 
which  they  would  have  been  entitled  to  under  an  ordinary  convey- 
ance from  an  owner  in  fee.     The  conveyance  in  this  case  is  in  the 
form  given  in  the  21st  section  of  the  Act,  and  the  true  intent  and 
meaning  of  the  terms  of  that  conveyance  is,  that  the  land  is  con- 
veyed for  the  purpose  of  constructing  the  railway  and  erecting  the 
necessary  works  upon  it.    The  terms  of  the  conveyance  give  the 
right  of  support  unless  the  Act  of  Parliament  takes  it  away.    The 
27th  section  in  terms  gives  that  right,  so  far  from  taking  it  away. 
The  Act  gives  the  company  no  power  to  purchase  the  adjacent  land 
situate  more  than  twenty  yards  from  any  masonry  or  building 
belonging  to  the  company ;  and  if  they  have  no  right  of  support,  it 
may  tlien  become  impossible  for  them  to  make  the  railway,  the 
construction  of  whieh  is  authorized  by  the  Act.     The  Dudley  Canal 
Navigation  Company  v.  Grazebrooky  (a)    Hie  Caledonian  Railway 
Company  v.  Sprot^  (Jb^  The  Caledonian  Railway  Company  v.  Lord 
Belhaven^  (c)  The  Imperial  Gaslight  Company  v.  Broadbent.  (Ji^ 

Mr,  Dickinson^  in  reply,  cited  The  Lancashire  and  Yorkshire 
Railway  Company  v.  Evans,  (je) 

Judgment  reserved. 

November  24. 

The*  Lord  Chancellor.  —  I  am  of  opinion  that  the  injunction 
appealed  against  has  been  properly  granted.  The  appellant 
begins  by  *  objecting  that  the  injunction  ought  to  have  been  *  480 
refused  on  the  ground  that  the  plaintiffs  have  not  alleged 
by  their  bill  nor  proved  any  act  of  the  defendant  by  which  they  are 
injured,  or  any  threat  of  the  defendant  to  do  any  act  by  which  they 
can  be  injured.  But  the  bill  alleges  that  the  defendant  in  the 
month  of  February,  1859,  served  the  plaintiffs  with  a  notice  of 
his  intention  to  work  the  mines  underneath  t^e  land  purchased 
from  Mr.  Boulcott,  on  which  the  Victoria  Bridge  is  erected,  and 
underneath  the  adjoining  land;  that  the  plaintiffs  immediately 
warned  the  defendant  that  he  could  not  take  away  the  coal  from 
under  the   said  piece  of   land  or  the  adjoining    land  without 

(a)  1  B.  &  Ad.  69.  (d)  7  H.  L.  Gas.  600. 

(6)  2  Macq.  449.  (e)   16  Beav.  322. 

(c)  8  Macq.  66. 
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endangering  the  Victoria  Bridge  and  infringing  the  rights  of  the 
plaintiffs ;  that  on  receipt  of  such  warning  the  defendant  discon- 
tinued the  proceedings  which  he  had  commenced,  but  afterwards 
notified  to  the  plaintiffs  his  intention  to  resume  such  proceedings ; 
that  the  defendant  is  still  threatening  and  intending  to  resume 
such  proceedings ;  that  the  support  of  the  coal  underneath  and 
adjoining  to  the  said  piece  of  land  is  necessary  to  the  stability  of 
the  said  Victoria  Bridge,  and  that  great  and  irreparable  damage 
will  ensue  to  the  plaintiffs  if  the  defendant  is  allowed  to  resume 
his  works. 

The  defendant,  by  his  answer,  does  not  deny  these  allegations  as 
to  his  acts  and  intentions,  and,  on  the  contrary,  he  insists  on  his 
right  to  do  all  that  he  had  threatened  to  do,  and  he  very  explicitly 
expresses  his  desire  that  his  right  to  do  so  should  be  judicially 
determined.  The  notice  was  in  evidence,  and  the  affidavit  of 
Richard  Eechals  shows  that  it  was  to  be  acted  upon.  Where,  then, 
is  the  use  of  citing  cases  to  prove  (what  is  not  disputed)  that  to 
obtain  an  injunction,  it  is  necessary  to  show  that  an  injury  has 

been  done  or  threatened  to  the  party  who  asks  it  ? 
*  431        *  The  first  part  of  this  injunction  applying  to  minerals 

under  the  land  on  which  the  bridge  stands  is  objected  to 
on  the  authority  of  the  case  of  The  Dudley  Canal  Company  v. 
Grazebrooke.  (a)  But  the  Act  of  Parliament  to  be  construed  in 
that  case  is  materially  different  from  the  Act  of  Parliament  on 
which  the  present  case  depends.  In  this  Act  of  Parliament  the 
27th  section  reserves  the  minerals  under  the  railway  or  other 
works  of  the  company,  and  declares  that  they  may  be  worked  as  if 
the  Act  had  not  passed,  ^^  so  that  no  damage  or  obstruction  be 
done  or  thereby  occur  to  or  in  such  railway  or  other  works." 
This  section  extends  to  all  the  land  to  be  purchased  for  the  use  of 
the  railway,  and  is  quite  in  harmony  with  the  28th  section,  which 
provides  for  what  is  to  be  done  when  the  owners  of  the  minerals 
approach  within  twenty  yards  of  any  masonry  or  buildings  belong- 
ing to  the  company  when  a  notice  is  to  be  given  to  the  company, 
and  the  company  may  purchase  the  minerals  under  such  masonry 
or  building  so  lying  within  twenty  yards  thereof,  to  be  reserved  for 
the  protection  of  such  masonry  or  buildings,  and  in  case  the  com- 
pany do  not  require  to  purchase  such  minerals  under  the  said 
masonry  or  buildings,  the  persons  to  whom  the    minerals  are 

(a)  1  B.  &  Ad.  69. 
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reserred  may  work  and  get  the  said  minerals  under  the  said 
masonry  or  buildings,  provided  the  same  be  worked  in  the  usual 
and  ordinary  manner  of  working  mines,  and  that  no  avoidable 
damage  be  done  to  the  said  masonry  or  buildings. 

But  the  great  struggle  which  the  appellant  has  made  has  been 
against  the  right  of  lateral  support  claimed  for  the  bridge  and  the 
land  on  which  it  stands,  to  be  afforded  by  the  a(^acent  land  of  the 
defendant.  He  freely  admits  the  general  law  upon  this  subject  as 
settled  by  Humphries  v.  BrogdeUj  (a)  and  subsequent  cases, 
and  *  acknowledges  that  the  plaintiffs  would  have  been  *  432 
entitled  to  the  lateral  support  which  they  claim,  if  Boulcott 
had  voluntarily  sold  and  conveyed  the  land  on  which  the  bridge 
is  erected.  He  denies  this  right  to  lateral  support,  because  Boul- 
cott sold  and  conveyed  the  land  under  the  compulsory  powers  of 
an  Act  of  Parliament.  But  can  it  be  supposed  that  the  legislature 
intended  that,  when  the  owner  of  the  land  had  so  sold  and  con- 
veyed it  for  a  particular  purpose,  he  could,  in  derogation  of  his 
grant,  deprive  it  of  lateral  support,  without  which  it  must  be 
wholly  imfit  for  the  purpose  for  which  it  was  sold  and  conveyed  ? 
The  conveyance,  which  refers  to  the  Act  of  Parliament  coupled 
with  the  plan  shown  upon  it  denoting  the  part  of  the  land  on 
which  the  abutment  of  the  bridge  was  to  be  constructed,  clearly 
indicated  the  purpose  to  which  the  land  was  to  be  applied ;  and  can 
it  be  supposed  that  the  vendor,  when  the  bridge  was  erected,  should 
be  at  liberty  to  withdraw  from  it  the  lateral  support,  without  which 
it  could  not  stand  ?  He  suffers  no  hardship  from  the  restraint ; 
for  when  the  value  of  the  land  on  which  the  bridge  was  to  be 
erected  was  estimated,  the  possible  deterioration  of  the  adjoining 
land,  by  reason  of  the  support  required  from  it,  would  necessarily 
be  taken  into  consideration.  It  is  objected  that  this  bridge  across 
the  Wear  is  a  wonderful  work  of  engineering  art,  requiring  extraor- 
dinary support,  and  that  there  was  upon  the  conveyance  no 
specification  of  its  elevation  or  of  its  materials.  But,  although 
the  bridge  be  of  one  arch  of  extraordinary  span,  there  is  no  reason 
to  believe  that  it  was  not  skilfully  and  prudently  planned  and 
executed,  and  in  the  Court  below  the  defendant  took  no  such  point 
against  the  injunction.  The  power  of  the  legislature  to  deal  with 
such  matters  cannot  be  disputed ;    and  when    the    legislature 

(a)  12  Q.  B.  739. 
VOL.  n.  22  [  887  ] 
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required  such  a  conyeyance  to  be  executed,  must  not  the  conyey- 
ance,  when  executed,  have  all  the  usual  incidents  of  such 

*  438  a  convejance,  and  must  not  the  *  estate,  thereby  vested 

in  the  purchasers,  have  all  the  usual  rights,  privileges,  and 
protection  to  which  such  an  estate  is  entitled? 

However,  it  is  unnecessary  further  to  reason  upon  the  subject,  for. 
the  law  which  the  plaintiffs  contend  for  was  solemnly  laid  down 
and  acted  upon  by  the  House  of  Lords  in  the  recent  case  of  the 
Caledonian  Railway  Company  v.  SproL  (a)  Reliance  is  placed 
by  the  appellant  on  the  subsequent  case  of  Fletcher  v.  Tke  Great 
Western  Railway  Company ;  (6)  but  an  inferior  Court  could  not 
overrule  the  decision  of  the  House  of  Lords,  and  (as  might  be 
expected)  the  two  cases  when  compared  together  are  in  their  facts 
and  circumstances  materially  different. 

Nothing  remains  but  the  objection,  that  even  if  the  plaintiffs 
were  entitled  to  an  injunction,  both  as  to  working  the  minerals 
under  their  own  land  and  under  the  defendant's  land,  this  injunc- 
tion is  too  sweeping  and  indefinite,  and  the  injunction  ought  to 
have  exactly  described  and  ascertained  the  portion  of  the  defend- 
ant's land  to  which  the  injunction  was  to  apply.  In  my  opinion,  it 
would  have  been  absurd  to  have  attempted  a  priori  to  determine 
how  near  the  defendant  should  be  allowed  to  work  to  the  plaintiffs' 
railway  or  other  works,  or  to  draw  a  line  for  his  guidance ;  and 
the  injunction  is  properly  framed  when  it  forbids  the  taking  of  tlie 
minerals  in  the  plaintiffs'  land  purchased  from  Boulcott,  or  in  the 
adjoining  land  held  by  the  defendant,  which  had  belonged  to 
Boulcott  when  he  executed  the  conveyance  under  which  the  plain- 
tiffs claim,  '^  in  such  manner  as  to  affect  the  stability  of  the 
Victoria  Bridge  or  the  railway  or  other  works  of  the  plain- 

♦  484   tiffs  in  the  bill  mentioned."    *  The  right  is  thus  determined 

as  the  defendant  in  his  a.nswer  expressed  a  desire  that  it 
should  be,  and  the  defendant  at  his  peril  is  required  to  observe  thq 
plain  and  simple  rule  which  the  Court  has  laid  down  for  him.  I 
am  therefore  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 

(a)  2  Macq.  449  [Kerr  Inj.  369,  370 ;  Goold  o.  Great  Western  Deep  Coal 
Co.,  2  De  G.,  J.  &  S.  600;  Proud  o.  Bates,  34  L.  J.  Ch.  407]. 
(6)  4  H.  &  N.  242. 
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I860.  November  21,  23,  26.   Before  the  Lord  Chancellor  Lord  Cahipbell. 

Foreign  correspondents  of  a  London  firm  direct  the  firm  to  purchase  for  them 
Mexican  bonds  to  a  specified  amount,  at  a  specified  price,  and  to  hold  the 
bonds  at  the  disposal  of  the  correspondents.  The  London  firm  make  and 
notify  the  purchase,  and  write  to  the  correspondents  that  they  will,  until 
further  order,  retain  the  bonds  for  safe  custody.  Hdd,  that  the  letters  con- 
stitut-ed  a  special  contract  sufficient  to  exclude  a  general  lien  on  the  part  of 
the  London  firm,  if  they  would  otherwise  have  been  entitled  to  any.' 
Benible,  that  a  general  lien  cannot  be  claimed  according  to  any  general  law  of 
principal  and  agent,  but  only  as  arising  from  dealings  in  some  particular 
trade,  as  to  which  a  custom  to  that  efiTect  has  been  established.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Soils,  holding  that  the  respondents  were  entitled  to  a  lien  on 
certain  Mexican  bonds  which  had  been  deposited  with  some  of  the 
respondents,  and  on  this  ground  dismissing  the  plaintiff's  bill. 

For  some  time  previously  and  up  to  the  month  of  November, 
1867,  Johann  Julius  Lomer  and  David  Gustav  Uhde,  two  of  the 
defendants,  carried  on  the  business  of  merchants  in  partnership 
at  Hamburgh,  under  the  style  or  firm  of  "  Julius  Lomer  &  Uhde," 
and  traded  chiefly  with  Mexico. 

The  defendants  August  William  Gorrissen,  Vincent  Amandus 
Hiiffel,  and  Gottlieb  Adolph  Frendentheil,  who  previously  and  up 
to  the  month  of  November,  1857,  carried  on  the  business  of 
merchants  in  partnership  in  London,  under  the  style  of  ^'  Gor- 
rissen, Hiiflel,  &  Co.,"  acted  as  correspondents  of  Lomer  &  Uhde 
in  London,  and  received  and  paid  money  on  their  behalf, 
and  *  occasionally  accepted  bills  of  exchange  drawn  upon  *  436 
them  by  the  plaintiffs,  who  made  remittances  to  secure  or 
'  reimburse  the  London  firm  in  respect  of  such  remittances. 

On  the  18th  of  June,  1867,  the  Hamburgh  firm  wrote  to  the 
London  firm  as  follows :  — 

If  you  can  buy  Mexican  3Z.  per  cent  bonds  at  221. 10«.  per  cent, 
and,  as  you  arranged  with  our  Lomer,  will  draw  on  us  there- 

^  See  Story  Agency  (6th  ed.),  §§  362,  362  a;  Jarvis  r.  Rogers,  16  Mass. 
397,  398 ;  1  Story  Eq.  Jur.  §  50'6  a ;  Frith  r.  Forbes,  4  De  G.,  F.  &  J.  409. 
'  See  Story  Agency  (6th  ed.),  §  364  e<  aeq. 
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against  at  three  months'  date,  but  charge  in  the  whole  for  the 
purchase  and  drafts  only  one-half  per  cent  on  the  actual  value  for 
commission,  we  request  you  will  take  10,000/.  for  us  and  hold 
them  at  our  disposal." 

The  London  firm  accordingly  bought  on  behalf  of  the  Hamburgh 
firm  sixty-nine  Mexican  bonds^  purporting  to  secure  10,0002.  ster- 
ling ;  and,  on  the  2d  of  July,  the  London  firm  apprised  the  Ham- 
burgh firm  of  the  purchase  by  a  letter  in  the  following  terms  :  — 

^^  Our  last  of  the  29th  ult.  we  presume  to  be  in  your  possession, 
and  the  object  of  the  present  is  to  intimate  to  you  that  we  have 
efiected  the  purchase  of  10,000/.  Mexican  3/.  per  cents  at  your 
limit.  We  hand  you  annexed  the  account  thereof,  the  amount  of 
which,  2267/.  15^.  Id.,  with  which  we  debit  you,  we  will  reimburse 
ourselves  upon  you  to-morrow  at  the  exchange  of  the  day." 

The  account  annexed  to  the  last-mentioned  letter  was  as  fol- 
lows :  — 

^'  Messrs.  Jul.  Lomer  &  Uhde,  Hamburgh,  Drs. 
To  bought  by  their  order  and  for  their  account  10,000/. 

3/.  per  cent  Mexican  bonds  at  22/.  10a.  per  cent   .     .     £2250." 

*  436  *  The  expenses  and  commission  and  stamps  made  the 
amount  2267/.  \b%.  \d. 

The  next  day,  July  8d,  the  London  firm  drew  drafts  on  the 
Hamburgh  firm,  for  the  amount  of  their  account  in  respect  of  this 
transaction  (2267/.  15a.  \d.  and  the  stamp),  which  were  duly 
honoured  and  paid  at  maturity. 

On  the  4th  of  July  the  Hamburgh  firm  wrote  to  the  London 
firm  as  follows :  — 

"  Hamburgh,  4th  July,  1857. 
^'  Messrs.  G.  H.  &  Co.,  London. 

<'  Leaving  untouched  the  dispositions  in  your  favour  of  the  27ih 
ult.  and  2d  inst.,  we  have  booked  in  conformity  your  account  for 
10,000/.  Mexican  3/.  per  cent  bonds,  2267/.  15a.,  and  expect  to- 
morrow advice  of  your  drafts,  which  shall  be  duly  honoured  for 
this  amount.  Of  what  do  the  petty  charges  (45.  6e/.)  in  this 
[840] 
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account  consist  ?  We  request  yon  in  the  mean  while  to  keep 
the  bonds  in  safe  custody/ and  at  your  convenience  to  give  us 
the  numbers  of  the  same." 

On  the  6th  day  of  July,  1857,  the  London  firm  sent  to  the 
Hamburgh  firm  a  letter  to  the  purport  following :  — 

^^  Since  the  despatch  of  our  respects  of  the  8d  instant,  we  re- 
ceived your  favour  of  the  following  day. 

^^  In  compliance  with  your  wish,  we  will,  until  further  orders, 
retain  for  safe  custody  the  10,000/.  8Z.  per  cent  Mexican  bonds 
bought  for  you,  and  we  annex  at  foot  a  statement  oi  the  numbers 
of  these  papers  for  convenient  service." 

And  at  the  foot  of  the  letter  was  annexed  a  list  of  the  numbers 
of  the  bonds. 

On  the  19th  of  November  the  London  firm  wrote  to 
*  the  Hamburgh  firm,  to  state  that  they  had  been  compelled   *  487 
to  stop  payment.    The  letter  proceeded  in  thede  terms :  — 

^^  The  misfortune  which  has  overtaken  us  is,  without  doubt, 
already  known  to  you.  The  blows  which  we  sustained  have  been 
too  hard  to  allow  of  the  possibility  of  saving  ourselves.  We  have 
deeply  to  regret  that  you  also  are  interested  with  us ;  we  can, 
however,  give  you  the  assurance  that  your  Mexican  bonds  lying 
with  us  are  unjeopardized." 

On  the  same  19th  of  November  the  Hamburgh  firm  wrote  to 
the  London  firm :  — 

"  We  request  you  to  send  us  the  10,000Z.  Mexican  bonds  by 
post  registered,  and  with  declaration  of  value." 

To  this  the  London  firm,  on  the  21st  of  November,  replied  as 
follows :  — 

^'Your  wish  for  us  to  send  you* the  10,000Z.  Mexican  bonds 
resting  with  us,  we  are  not,  alas,  in  a  position  to  comply  with, 
since  it  is  not  permitted  to  us  to  part  with  them  until  the  whole 
of  our  liabilities  with  you  are  run  ofiT.  Meanwhile  the  bonds  are 
in  safe-keeping  with  us,  and  you  may  be  quite  easy  as  to  that." 

[341] 
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The  affairs  of  the  London  house  were  wound  up  under  an 
inspectorship  deed,  pursuant  to  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849. 

The  Hamburgh  firm  also  suspended  their  payments,  and  the 
plaintiffs,  in  December,  1867,  were  appointed  by  the  Court  of 
Commerce  of  Hamburgh  to  be  co-administrators  of  their  estate. 

The  inspectors  of  the  London   firm  refused  to  give  up   the 

bonds    to    the    administrators    of    the   Hamburgh    firm, 

*438    *  until  they  had  been  paid  the  balance  of  what  was  due 

from  the  Hamburgh  to  the  London  firm,  and  which  was 

stated  to  amount  to  7000Z. 

The  bill  waa  filed  by  the  administrators  of  the  Hamburgh  firm 
against  the  London  firm  and  their  inspectors,  praying  that  the 
defendants  might  be  ordered  to  deliver  up  the  Mexican  bonds  to 
the  plaintiffs. 

The  defendants  insisted  that,  by  custom  and  course  of  dealing, 
the  London  firm  were,  as  factors  and  foreign  bankers,  entitled  to 
a  lien  on  all  goods,  moneys,  and  securities  of  the  Hamburgh  firm, 
in  their  hands,  to  cover,  and  as  an  indemnity  against,  the  general 
balance  due  to  them  from  the  Hamburgh  firm. 

The  Master  of  the  Rolls,  in  giving  judgment,  said  (a)  he  was  at 
a  loss  to  discover  in  the  letters  any  thing  amounting  to  any  special 
contract  or  agreement  as  to  the  manner  or  conditions  on  which 
the  bonds  were  to  be  held.  His  Honor  considered  the  expressions 
used  those  of  a  simple  ordinary  transaction,  by  which  a  person 
employed  as  agent  by  a  principal  to  buy  bonds  for  him  did  so,  and 
informed  him  that  he  had  executed  his  commission.  That  if  the 
London  firm  had  been  instructed  to  buy  the  bonds  for  the  purpose 
of  being  handed  over  to  or  to  be  held  at  the  order  of  a  third  per- 
son, the  case  would  have  assumed  a  very  different  aspect,  but  that 
these  bonds  were  bought  by  the  London  firm  as  agents  of  ihe 
Hamburgh  firm  for  that  purpose,  and  were  held  by  them  under 
their  entire  control  merely  as  the  agents  of  the  Hamburgh  house. 
His  Honor  was  of  opinion  that  the  first  contention  of  the  plain- 
tiffs failed,  and  that  such  expressions  as  to  be  '^  held  at  our 
*  439  disposal,"  and  the  like,  amounted  to  no  special  *  contract 
or  evidence  of  a  deposit  for  any  particular  purpose.  The 
case  of  the  plaintiffs  must  therefore,  his  Honor  held,  depend  upon 

(a)  The  reporters  are  indebted  to  Mr.  Beavan  for  a  note  of  the  judgment 
below. 

[842] 


BOCK  V.  OOBRISSEN.  *  489 

whether,  on  the  general  law,  and  haying  regard  to  the  peculiar 
relation  of  these  two  firms  towards  each  other,  the  London  firm 
could  retain  the  bonds,  which  had  been  fully  and  duly  paid  for, 
until  the  balance  due  to  them  from  the  Hamburgh  house  on 
account  of  other  transactions  had  been  satisfied.  His  Honor  was 
of  opinion  that  they  could.  The  nature  of  the  dealing  between 
the  Hamburgh  firm  and  the  London  firm  appeared  to  his  Honor, 
from  the  evidence,  especially  from  the  correspondence,  to  have 
been  of  this  character,  —  that  the  Hamburgh  firm  was  in  the 
habit  of  employing  the  London  firm  to  enter  into  speculations  on 
their  behalf  in  securities  and  other  matters  in  the  London  market, 
and  that'when  the  Hamburgh  firm  bought  from  English  manufact- 
urers goods  to  be  consigned  to  them  in  Hamburgh,  they  occa- 
sionally opened  a  credit  with  the  London  firm  in  favour  of  the 
shippers  of  their  goods,  and  remitted  money  and  bills  to  meet  the 
charges  of  the  defendants,  and  that  for  all  these  purposes  they 
were  employed  by  the  Hamburgh  firm,  and  acted  as  their  agents. 
Upon  the  most  careful  examination  of  the  agreements  of  the 
plaintiffs,  his  Honor  was  unable  to  discover  any  principle  which 
would  entitle  a  factor  to  a  lien  for  his  general  balance  on  the  goods 
of  his  principal,  which  would  not  apply  to  the  case  of  such  an 
agency  as  that  which  existed  in  the  present  case,  or  which  would 
not  entitle  the  defendants  to  a  lien  for  their  general  balance  on 
any  securities  which  came  into  their  possession  as  such  agents  of 
the  Hamburgh  firm.  It  being  established  by  the  case  of  Brandao 
V.  Bamett  (a)  and  by  several  other  cases  that  this  lien  exists  in 
the  case  of  bankers,  and  by  the  case  of  Jone9  v.  Pepper- 
eorne  (6)  that  the  lien  exists  in  case  of  *  brokers,  his  Honor  *  440 
asked  upon  what  reasonable  principle  an  exception  could  be 
made  in  the  case  of  a  firm  in  London  employed  by  a  principal 
abroad  to  buy  and  sell  securities  in  the  London  market.  His 
Honor  was  of  opinion,  wholly  independently  of  any  evidence  of 
custom,  that,  according  to  the  general  law  of  agent  and  principal 
in  mercantile  dealings  and  transactions,  the  defendants  were 
entitled  to  a  lien  on  these  bonds  for  their  general  balance,  and 
that,  accordingly,  the  only  decree  which  he  could  make  in  this 
suit  was  to  dismiss  the  bill,  and  he  decreed  accordingly. 
From  this  decision  the  plaintiffs  now  appealed. 

(a)  12  CI.  &  Fin.  798.  (b)  1  Johns.  430. 
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Mr.  R.  Palmer^  Mr.  De  Gex^  and  Mr.  Chimeyy  in  support  of  the 
appeal.  —  There  are  two  questions  in  this  case:  1st.  Whether 
the  London  house  had  any  general  lien  independently  of  special 
contract.  2d.  If  they  had,  is  not  the  special  contract  in  this  case 
sufficient  to  exclude  such  a  lien.  Now  the  Hamburgh  firm  had  no 
dealings  with  the  London  firm,  either  as  bankers  or  as  factors. 
The  mere  drawing  and  redrawing  of  bills  between  merchants  will 
not  create  the  relation  of  banker  and  customer  between  them. 
Richardson  v.  Bradshaw^  (a)  Hankey  v.  Jones.  (6)  Nor  were 
they  factors ;  the  circumstance  of  one  merchant  requiring  another 
to  buy  for  him  shares  will  Hot  make  the  latter  the  factor  of  the 
former.  But  if  by  a  strained  construction  of  the  words '''  banker 
and  factor  "  you  could  apply  those  terms  to  the  London  firm,  still 
the  money  would  be  due  to  them  in  one  character  while  their 

right  to  retain  was  in  the  other,  and  there  would  be  no  lien. 
*  441    Dixon  t.  Stansfield^  (<?)  Weldon  v.  Gotdd.  (d)     *  And  we 

further  submit  that  there  is  no  law  entitling  an  agent,  as 
such  merely,  to  a  lien,  unless  he  is  one  of  such  a  description  as  to 
be  within  some  general  custom  which  has  been  established,  giving 
him  a  title  to  a  general  lien. 

But  in  the  next  place,  we  submit  that,  whatever  might  have  been 
the  rights  of  the  parties  independently  of  contract,  here  the  con- 
tract excludes  any  right  of  lien.     Brandao  v.  Bamett,  (e) 

They  also  referred  to  Walker  v.  Birch,  (^)  Lucas  v.  Dorrieny  (A) 
Bxichanan  v.  Findlajfy  (i)  Forth  v.  Simpson,  (Jc)  Jackson  v.  Cum- 
mins. (J) 

Mr.  Selwj/n  and  Mr.  Chirr^y,  appeared  for  the  Hamburgh  firm. 

Mr.  Follett  and  Mr.  Druce,  for  the  inspectors  under  the  deed  of 
arrangement  executed  by  the  London  firm.  —  The  evidence  shows 
that  the  London  firm  were  factors,  and  as  such  they  have  a  general 
lien  on  all  the  property  of  the  principal  coming  to  their  hands. 
Zinck  V.  Walker,  (m)      At  all  events,  they  were  their  agents. 

(a)  1  Atk.  12S.  (c)  10  C.  B.  3d8. 

(h)  Cowp.  745.  (d)  3  Esp.  268. 

(<)  12  CI.  &  Fin.  787.  798,  800,  806,  807,  808,  809. 

(jg)  6  T.  R.  258.  (k)  18  Q.  B.  680. 

(K)  7  Taunt.  278.  (Z)   5  M.  &  W.  342. 

(0  9  B.  &  C.  738.  (m)  2  W.  Bl.  1164. 
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[The  Lord  Chancellor.  —  You  must  bring  the  person  within 
a  particular  class  of  agents  to  establish  a  general  lien.] 

This  agency  can  only  be  regarded  as  that  of  a  factor.  No  other 
relation  than  that  of  factor  and  principal  is  made  out  by  the  evi- 
dence. IXxon  V.  Stansfieldj  (a)  cited  on  the  other  side,  is  in  our 
favour,  for  the  dealings  here  were  wholly  those  between  principal 
and  factor. 

*  With  respect  to  the  argument  upon  the  special  contract,  *  442 
the  words  "  at  our  disposal,"  which  are  relied  upon,  only 
mean  ^^  hold  them  for  us,"  and  do  not  import  any  special  contract. 
If  a  customer  told  his  bankers  to  hold  securities  at  his  disposal, 
would  such  a  direction  create  any  contract  different  from  that 
which  would  exist  independently  of  it  ?  A  banker  or  a  factor 
necessarily  holds  his  principal's  goods  at  the  disposal  of  the  latter, 
but  not  so  as  to  exclude  the  lien  of  the  former. 

[The  Lord  Chancellor.  —  Is  it  the  argument  that  these  words 
have  no  operation  ?] 

We  submit  that  to  displace  the  implied  contract  for  a  lien  arising 
from  custom,  a  clear  stipulation  must  be  made  out  inconsistent 
with  the  implied  contract,  and  that  no  such  inconsistent  stipulation 
is  here  established. 

They  referred  to  Jones  v.  Peppereome.  (li) 

Mr.  Lloyd  and  Mr.  BaggaUay^  for  the  London  firm. 

Mr.  A.  E.  MMer^  for  bill  holders. 

« 

The  following  authorities  were  also  referred  to :  Wdllact  v. 
Woodgate^  (<?)  Qiles  v.  Perkins^  (d)  Chase  v.  Westmore.  («) 

Mr.  B.  Palmer^  in  reply. 

Judgment  reserved. 

(a)  10  C.  B.  898.  (d)  9  East,  12. 

(6)  1  Johns.  430.  (a)  5  M.  &  Sel.  180. 

(c)  Ry.  &  Moo.  193. 
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November  26. 

The  Lobd  Chancellor.  —  In  this  case  I  do  not  think  it  neces- 
sary to  give  any  opinion  as  to  whether,  if  the  bonds  in  question 
*  443  had  been  *  purchased  by  the  London  house  for  the  Hamburgh 
house  in  the  common  course  of  their  dealings,  without  any 
special  agreement  confined  to  this  particular  transaction,  the 
London  house  would  have  had  a  general  lien  on  the  bonds  in 
respect  of  all  the  liabilities  of  the  Hamburgh  house.  But  I  am 
bound  to  say  that  I  cannot  entirely  concur  in  the  view  which  his 
Honor  the  Master  of  the  Rolls  appears  to  have  taken  of  this  ques- 
tion, if  he  said,  according  to  the  report  of  his  judgment  in  the 
Jurist,  "  wholly  independent  of  any  evidence  of  custom  according 
to  the  general  law  of  principal  and  agent  in  mercantile  dealings 
and  transactions,  the  defendants  are  entitled  to  a  lien  on  these 
bonds  for  their  general  balance."  I  do  not  think  that  a  general 
lien  can  be  claimed  according  to  any  general  law  of  principal  and 
agent.  The  law  of  England  does  not  favour  general  liens,  and  I 
apprehend  that  a  general  lien  can  only  be  claimed  as  arising  from 
dealings  in  a  particular  trade  or  line  of  business,  such  as  wharf- 
ingers, factors,  and  bankers,  in  which  the  custom  of  a  general  lien 
has  been  judicially  proved  and  acknowledged,  or  upon  express  evi- 
dence being  given  that,  according  to  the  established  custom  in  some 
other,  trade  or  line  of  business,  a  general  lien  is  claimed  and 
allowed.  I  rather  think,  however,  that  his  Honor,  without  intend- 
ing to  lay  down  any  universal  rule  for  giving  a  general  lien  in  all 
dealings  between  principal  and  agent,  arrived  at  the  conclusion 
that  from  the  dealings  between  these  two  houses,  they  came  within 
the  category  of  "  factors  "  or  "  bankers,"  with  respect  to  whom  it 
has  been  proved,  and  often  judicially  acknowledged,  that  there  is  a 
general  lien,  unless  where  there  is  an  express  agreement  to  the 
contrary  or  a  particular  mode  of  dealing  inconsistent  with  a  gen- 
eral lien. 

Whatever  the  rights  of  these  parties  might  have  been,  had 
*  444  there  been  no  special  agreement  between  them  *  respecting 
the  purchase  and  custody  of  these  bonds,  I  am  of  opinion 
that  the  evidence  proves  such  a  special  agreement  to  have  existed, 
that  this  special  agreement  negatives  the  claim  set  up  on  behalf  of 
the  London  house  of  a  general  lien,  and  that  the  decree  ought  to 
have  been  in  favour  of  the  plaintiffs. 

Looking  at  the  whole  of  the  correspondence  between  the  two 
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houses  concerning  these  bonds  from  first  to  last,  I  think  that  this 
is  shown  to  have  been  a  separate,  isolated  dealing  on  a  particular 
footing,  which  was  meant  to  be  and  was  (in  mercantile  language) 
'^  brought  to  a  point,"  and  that  according  to  express  stipulation 
between  the  parties  the  bonds,  when  purchased  and  paid  for,  might 
at  any  time  have  been  demanded  by  the  Hamburgh  house  from  the 
custody  of  the  London  house,  and  disposed  of  as  the  Hamburgh 
house  might  think  proper. 

The  order  to  purchase  was  given  by  Lomer  &  Co.,  the  Hamburgh 
house,  to  Hiiffel  &  Co.,  the  London  house,  in  the  letter  of  the  18th 
June,  1867,  in  these  words :  — 

^'  If  you  can  buy  Mexican  3/.'  pe)r  cent  bonds  at  22Z.  10«.  per 
cent,  and,  as  you  arranged  with  our  Mr.  Lomer,  will  draw  on  us 
there-against  at  three  months  date,  but  charge  in  the  whole  for  the 
purchase  and  drafts  only  one-half  per  cent  on  the  actual  value  for 
commission,  we  request  you  will  take  10,000Z.  for  us,  and  hold 
them  at  our  disposal.  This  order  remains  in  force  eight  to  ten 
days.  Should  unfavourable  news  arrive,  we  leave  it  to  you  to 
execute  the  order  or  not." 

Here  there  is  a  particular  stipulation  for  the  time  and  manner  in 
which  Hiiffell  &  Co.,  were  to  be  reimbursed  for  their  advance,. a  par- 
ticular stipulation  for  the  exact  amount  of  the  commission, 
and  a  particular  stipulation  *  for  the  bonds  when  purchased  by  *  445 
Hiiffel  &  Co.,  being  held  by  them  at  the  disposal  of  Lomer 
&  Co.  Hiiffel  &  Cp.,  were  not  to  give  any  general  credit  to  Lomer 
&  Co.  for  the  price  of  the  bonds,  and  the  price  of  the  bonds  was 
not  to.  be  mixed  up  with  their  general  dealings. 

The,  order  being  accepted  according  to  the  terms  proposed, 
Hiiffel  &  Co.  purchased  and  paid  for  the  bonds,  and  in  their  letter 
of  the  2d  of  July,  1857,  say :  — 

"This  to  inform  you  that  we  have  effected  the  purchase  of 
10,000/.  Mexican  3/.  per  cents  at  your  limit.  We  hand  you 
annexed  the  account  thereof,  the  amount  of  which  is  2267/.  15«. 
Irf.,  with  which  we  debit  you.  We  will  reimburse  ourselves  upon 
you  to-morrow  at  the  exchange  of  the  day." 

Accordingly,  on  the  3d  of  July,  Hiiffel  &  Co.  wrote  as  follows : — 
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^^  Herewith  we  advise  you  that  against  the  amount  of  our  bought 
note  for  10,000/.  3/.  per  cent  Mexicans  of  2267/.  15^.  Id.,  together 
with  82.  108.  5d.  stamps  and  brokerage,  together  22712.  5«.  6^., 
we  this  day  took  'the  liberty  to  issue  the  following  drafts  upon 
you:  — 

^"^4  054  10    0  (  ^  months  date,  order  Saalfeld  Brothers. 

8,900    0    0    3  months  date,  order  J.  H.  Droege. 
9,227    6    0    3  months  date,  order  Kraeutler  &  Mieyille. 
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which  we  recommend  to  your  kind  protection,  and  by  which,  at 
the  exchange  of  13  per  8i,  we  balance  the  above  transaction  under 
the  usual  reserve." 

On  the  4th  of  July,  Lomer  &  Co.  wrote  to  Hiiffel  &  Co. :  — 

"  We  have  booked  in  conformity  your  account  for 
*  446  •  10,000/.  Mexican  3/.  per  cent  bonds  for  2267/.  15«.,  and 
expect  to-morrow  advice  of  your  drafts,  which  shall  bo  duly 
honoured  for  this  amount.  Of  what  do  the  petty  charges  (4j.  Qd.) 
in  this  account  consist  ?  We  request  you  in  the  mean  while  to 
keep  the  bonds  in  safe  custody,  and  at  your  convenience  to  give  us 
the  numbers  of  the  same." 

It  is  said  that  the  request  to  keep  the  bonds  in  safe  custody  is 
only  an  expression  of  what  otherwise  was  to  be  implied,  and  there- 
fore to  be  entirely  disregarded ;  but  is  it  not  rather  to  be  understood 
in  reference  to  the  term  in  the  original  order,  that  the  bonds  were 
to  be  at  the  disposal  of  the  purchasers? 

Hiiffel  &  Co.  seem  to  have  attached  this  meaning  to  it,  ^nd  to 
huve  considered  that  it  was  a  special  stipulation  with  respect  to 
these  bonds ;  for  in  their  letter  of  the  6th  of  July  they  say :  "  In 
compliance  with  your  wish  we  will,  until  -further  orders,  retain  for 
safe  custody  the  10,000/.  3/.  per  cent  Mexican  bonds  bought  for 
you."  Is  not  this  a  promise  that,  retaining  bonds  in  their  safe 
custody  till  an  order  should  come  for  their  being  delivered  up, 
when  such  an  order  came  the  bonds  should  be  delivered  up  and 
disposed  of  according  to  the  order? 

On  the  10th  of  August,  Lomer  &  Co.  wrote  to  Hiiffel  &  Co. 
that  they  have  paid  the  bills  drawn  for  the  price  of  the  bonds, 
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^^  balancing  your  invoice  of  10,0007.  8Z.  per  cent  Mexican  bonds 
wbicb  remain  with  you,  inclusive  of  stamps  and  brokerage,  amount- 
ing to  2271Z.  6«.  6d.'' 

I  must  say  thtft  I  think  Hiiffel  &  Co.  were  now  mere  custodians 
of  the  bonds,  without  any  right  of  lien  either  general  or  special. 
Nothing  further  occurs  in  the  correspondence  touching  the 
bonds  till  the  19th  of  *  November,  1857,  when  Lomer  &  Co.,  *  447 
having  heard  a  report  that  Hiiffel  &  Co.  were  in  difficulties, 
wrote  a  letter  to  them  alluding  to  the  report  and  containing  this 
important  postscript :  ^'  We  request  you  to  send  us  the  10,000/.  Mexi- 
can bonds  by  post,  registered,  and  with  declaration  of  value." 

On  the  same  19th  of  November,  Hiiffel  &  Co.  wrote  a  letter  to 
Lomer  &  Co.  announcing  that  they  had  actually  stopped  payment, 
and  adding:  ''We  have  deeply  to  regret  that  you  are  also  inter- 
ested with  us.  We  can,  however,  give  you  the  assurance  that 
your  Mexican  bonds  lying  with  us  are  unjeopardized,  and  the 
greatest  care  will  be  taken  of  the  interest  of  all  our  creditors." 

The  only  other  material  letter  is  one  of  the  19th  of  December, 
from  Lomer  &  Co.,  in  which  they  announce  that  they  too  have 
been  obliged  to  stop  payment,  and  to  Hiiffel  &  Co.:  ''We  regret 
that  you  have  not  sent  us  the  10,000Z.  Mexican  Bonds,  as  we 
probably  should  have  given  them  as  your  security  for  your  drafts 
upon  us,  or  our  drafts  upon  you.  We  perceive  that  they  lie  with 
you  as  a  deposit  until  we  have  fulfilled  our  obligations  towards 
you." 

Irrespective  of  this  last  letter,  I  must  say  that  the  claim  of  general 
lien  is  negatived  by  the  whole  of  the  correspondence.  The  law 
upon  the  subject  was  laid  down  and  acted  upon  by  the  House  of 
Lords  in  the  case  of  Brandao  v.  Bamett^  (a)  and  sitting  here,  I 
must  hold,  that,  although,  parties  carry  on  a  trade  or  business  in 
which  a  general  lien  is  recognized,  they  cannot  claim  a  general 
lien  arising  out  of  any  transaction  in  which  the  goods  or  securities 
are  by  agreement  held  for  a  particular  purpose  or  under  special 
conditions  inconsistent  with  the  claim  of  a  general  lien. 

*  There  is  nothing  in  the  general  dealings  between  these    *  448 
two  houses  to  rebut  the  inference  to  be  drawn  from  their 
correspondence  about  the  Mexican  bonds ;  and  that  correspondence 
convinces  me  that  the  bonds  were  to  be  in  the  custody  of  Hiiffel  & 
Co.,  and  at  the  disposal  of  Lomer  <fe  Co.,  so  that,  when  paid  for  by 

(a)  12  CL  &  Fin.  787. 
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Lomer  &  Co.,  Lomer  &  Go.  should  have  the  power  of  demanding 
possession  of  them  when  they  pleased. 

Lomer  &  Co.  were  speculating  in  stock  which  was  known  to 
vary  rapidly  in  price  from  day  to  day,  and  it  Would  have  been 
most  inconvenient  if,  after  they  had  paid  for  the  bonds,  they  could 
not,  upon  a  great  rise  in  the  market,  have  sold  the  bonds  while 
there  was  any  liability  subsisting  in  their  multifarious  and  pro- 
tracted dealings  with  HiiiTel  &  Co.  To  guard  against  this  peril, 
they  stipulate  that  the  bonds  should  be  at  their  disposal,  and 
should  only  be  retained  by  Hiiffel  &  Co.  for  safe  custody.  With 
regard  to  the  safe  custody,  the  respondent's  counsel  rely  on  the 
law  maxim:  ^'expressio  eorum  quad  tacite  insunt  nil  operatur." 
But  there  are  other  law  maxims  more  in  point :  *^  expressio  unius 
est  exclusio  alterius,"  and  ^'  expressum  facit  cessare  tacitum." 
The  stipulation  that  the  bonds  should  be  at  the  disposal  of  Lomer 
&  Co.  is  direct  and  positive,  and  is,  I  think,  quite  inconsistent 
with  the  notion  that  Lomer  &  Co.  could  make  no  use  of  the  bonds 
while  there  was  any  unsatisfied  or  unliquidated  liability  pending, 
under  which  Hiiffel  &  Co.  might  have  a  claim  against  Lomer  &  Co. 

I  have  only  further  to  notice  the  reliance  placed  by  the  respon- 
dent's counsel  on  Lomer  &  Co.'s  letter  of  the  19th  of  December, 
1857,  in  which  they  appear  to  acquiesce  in  the  refusal  of  Hiiffel  & 
Co.  to  send  the  bonds  to  Hamburgh.  It  must  be  recollected  tliat 
they  could  not  then  enter  into  any  fresh  contract  or  vary 
*  449  any  existing  *  contract  to  the  prejudice  of  their  creditors. 
Farther,  it  is  quite  clear  that  this  letter  was  written  by 
them  in  answer  to  a  representation  that  by  English  law  the  bonds 
must  be  considered  a  deposit  with  Hiiffel  &  Co.  till  Lomer  &  Co. 
should  have  fulfilled  all  their  obligations  towards  Hiiffel  &  Co., 
and  the  writer  of  this  letter,  a  merchant  at  Hamburgh,  ignorant  of 
the  law  of  England,  for  the  moment  had  given  faith  to  this  repre- 
sentation. 

Mr.  Follett  put  in  a  claim  to  adduce  fresh  evidence  as  to  the 
custom,  but  leave  was  reserved  to  do  so  only  if  the  Court  should 
think  fit.  The  ratio  decidendi  on  which  I  proceed  being  altogether 
uninfluenced  by  custom,  I  must  refuse  this  application,  and,  revers- 
ing the  decree  appealed  from,  order  that  the  defendants  deliver 
up  the  aforesaid  Mexican  bonds  to  the  plaintiflis  and  pay  the  costs 
of  this  suit. 
[860] 
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I860.    November  23,  26.    Before  the  Lord  Chancellor  Lord  Campbell. 

Testator  gave  freehold  and  leasehold  property  in  trust  for  his  widow  for  life, 
with  remainder  to  his  niece  for  life,  and,  on  her  decease,  for  all  and  everj  the 
child  and  children  of  the  niece,  and  for  their  respective  heirs,  executors,  and 
administrators,  as  tenants  in  common,  the  sud  children  to  become  beneficially 
interested  on  the  death  of  their  parent.  Held,  that  the  children  of  the  niece 
took  vested  interests  on  their  respective  births.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
reported  in  Mr.  Beavan's  Reports,  (a)  upon  a  devise  contained  in 
the  will  of  William  Bennett,  the  testator  in  the  cause. 

By  the  will  in  question,  dated  the  22d  February,  1825,  the  tes- 
tator devised  freehold  and  leasehold  property  to  trustees  upon  trust 
to  pay  two  life  annuities  and  to  pay  the  residue  of  the  rents 
to  his  wife  Mary  Bennett  *  for  her  life,  and  immediately  *  460 
after  her  death  upon  trust  to  pay  the  clear  residue  of  the 
rents,  issues,  and  profits  of  his  said  freehold  and  leasehold  estates 
to  his  two  nieces  Emma  Ann  Rogers  and  Sarah  Gowland,  in  equal 
shares,  during  their  natural  lives  for  their  own  sole  and  separate 
use  and  benefit.    The  testator  then  gave  and  devised  as  follows :  — 

''  And  if  either  of  them  my  said  nieces  shall  happen  to  die  with- 
out leaving  any  lawful  issue,  then  upon  further  trust  to  pay  the 
whole  of  the  clear  residue  of  the  rents  and  profits  of  the  said  estates 
into  the  proper  hands  of  the  survivor  of  them,  my  said  nieces,  during 
her  life.  But  if  either  of  them,  my  said  nieces,  shall  happen  to  die 
and  leave  any  lawful  issue,  then  upon  trust  that  they  my  said 
trustees  do  and  shall  stand  possessed  of  and  interested  in  the  said 
freehold  and  leasehold  estates  to  and  for  the  benefit  of  all  and 
every  the  child  and  children  of  my  said  nieces ;  that  is  to  say,  one 
moiety  to  the  children  of  my  said  niece  Emma  Ann,  and  one 
moiety  to  the  children  of  my  said  niece  Sarah,  and  to  their  respeo- 

(o)  Vol.  28,  p.  407. 

'  See  Annable  v.  Patch,  3  Pick.  363 ;  Dingley  v,  Dinglcy,  5  Mass.  535 ;  Wes- 
ton V,  Foster,  7  Met.  300;  Yeaton  v.  Roberts,  28  N.  H.  459;  Ballard  v,  Bal- 
lard, 18  Pick.  41 ;  Phillips  v.  Johnson,  14  B.  Mon.  172 ;  2  Jarman  Wills  (4th 
Am.  ed.),  672,  note  (2). 
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tive  heirs,  executors,  and  administrators,  as  tenants  in  common, 
the  said  children  to  become  beneficially  interested  on  the  death  of 
their  respective  parents.  But  if  either  of  them,  my  said  nieces, 
shall  die  without  leaving  any  lawM  issue,  then  upon  trust  to  con- 
vey, assign,  and  assure  my  said  estates  to  and  for  the  benefit  of 
the  child  or  children  of  either  of  my  said  nieces  leaving  issue,  and 
to  their  heirs,  executors,  and  administrators  as  tenants  in  common. 
But  if  both  of  them  my  said  nieces,  Emma  Ann  and  Sarah,  shall 
die  without  leaving  any  lawful  issue,  or  being  such  all  of  them 
shall  die  under  the  age  of  twenty-one  years,  then  upon  further 
trust  that  they  my  said  trustees  do  and  shall  convey,  assign, 
assure,  or  otherwise  dispose  of  my  said  freehold  and  leasehold 
estates  unto  such  person  and  persons,  and  to  such  estates,  intents, 

and  purposes,  and  in  such  manner  and  form  in  all  respects, 
*  451    as  my  said  wife  Mary  Bennett  shall  by  her  last  •  will  and 

testament  in  writing,  or  any  codicil  thereto,  notwithstanding 
her  coverture,  direct  or  appoint,  give,  devise,  or  bequeath  the 
same." 

In  a  subsequent  part  or  the  will  the  testator  directed  as  fol- 
lows :  — 

^^  And  I  do  hereby  declare  my  will  and  meaning  to  be,  that  in 
case  the  issue  of  either  of  my  said  nieces,  Emma  Ann  and  Sarah, 
shall  be  under  the  age  of  twenty-one  years  at  the  time  they  become 
entitled  to  any  estate  or  interest  under  this  my  will,  then  it  shall 
be  lawful  for  my  trustees  for  the  time  being  to  pay  and  apply  the 
share  or  shares  or  presumptive  share  or  shares  of  the  rents, 
interest,  and  annual  produce  of  my  said  estate  to  which  the  issue 
of  my  said  nieces  may  be  so  entitled,  to  and  for  his,  her,  or  their 
maintenance,  education,  and  advancement,  until  he,  she,  or  they 
shall  attain  the  age  of  twenty-one  years." 

The  testator  died  on  the  23d  February,  1825. 

.The  testator's  widow  died  on  the  5th'March,  1843. 

On  the  15th  July,  1825,  the  testator's  niece,  Emma  Ann  Rogers, 
married  John  M'Lachlan,  by  whom  she  had  eleven  children. 

Of  these,  three  died  in  the  lifetime  of  their  mother,  two  of  them 
in  infancy,  and  the  other  after  having  attained  the  age  of  twenty- 
one. 

Emma  Ann  M'Lachlan  died  in  1851. 
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The  Master  of  the  Rolls  by  the  decision  appealed  from  had 
decided,  that  upon  the  true  construction  of  the  devise  in  question 
and  in  the  events  which  had  happened,  the  eleven  children 
of  Emma  Ann  M'Lachlan  obtained.*  vested  interests,  at  *  452 
their  respective  births,  in  her  moiety  of  the  property  com- 
prised in  the  above-mentioned  devise  to  the  testator's  nieces. 

Mr.  Hayd  and  Mr.  Mott  appeared  in  support  of  the  appeal. 

Mr,  Sd%oyn  and  Mr.  Prendergastj  for  the  plaintiSs. 

Mr.  Roundell  Palmer  and  Mr.  Baggallay^  for  John  M'Lachlan, 
as  heir-at-law  and  next  of  kin  of  his  three  deceased  children, 
claimed  three  elevenths  of  the  moiety  in  question. 

Mr.  Uoyd  replied. 

The  following  authorities  were  referred  to.  Howgrave  v.  Car^ 
tier  J  (jot)  In  re  Williams.  (6) 

Judgment  reserved. 

November  26. 

The  Lord  Chancellor.  —  At  the  hearing  of  this  appeal,  it  was 
confined  by  the  counsel  for  the  appellant  to  the  construction  put 
by  the  Master  of  the  Rolls  on  the  first  devise  in  the  will  of 
William  Bennett,  by  which  he  devises  certain  freehold  and  lease- 
hold lands  to  trustees,  upon  trust  for  the  testator's  wife  for  life, 
remainder  for  his  two  nieces  Emma  Ann  Rogers  (afterwards 
Emma  Ann  M'Lachlan)  and  Sarah  Gowland  for  their  lives,  and 
if  either  of  such  nieces  should  die  without  leaving  issue,  upon 
trust  for  the  survivor  for  life,  and  then  adds  the  following  limi- 
tation :  — 

*  "  But  if  either  of  them,  my  said  nieces,  shall  happen  to  *  458 
die  and  leave  any  lawful  issue,  then  upon  trust  that  they 
my  said  trustees  do  and  shall  stand  possessed  of  and  interested  in 
the  said  freehold  and  leasehold  estates  to  and  for  the  benefit  of  all 

(a)  8  Ves.  &  Bea.  79.  (6)  12  Beav.  817. 
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and  every  the  child  and  children  of  my  said  nieces  ;  that  is  to  say, 
one  moiety  to  the  children  of  my  said  niece  Emma-  Ann,  and  one 
moiety  to  the  children  of  my  said  niece  Sarah,  and  to  their  respec- 
tive heirs,  executors,  and  administrators,  as  tenants  in  common, 
the  said  children  to  become  beneficially  interested  on  the  death  of 
their  respective  parents." 

The  testator's  niece,  Emma  Ann,  died  in  1851,  having  had  in 
all  eleven  children,  of  whom  eight  alone  survived  her. 

Under  these  circumstances  the  question  arose,  whether  the 
eleven  children  acquired  vested  interests  on  their  births,  as  tenants 
in  common  in  remainder,  expectant  on  the  death  of  their  mother 
Emma  Ann,  or  whether  those  children  only  who  survived  their 
mother  were  entitled  to  the  moiety  comprised  in  this  first  devise. 

Upon  this  question,  the  Master  of  the  Rolls  held  that  the  eleven 
children  acquired  vested  interests  respectively  at  their  births. 

There  could  have  been  no  objection  possibly  made  to  this 
decision,  if  the  limitation  had  concluded  with  the  words  ''  tenants 
in  common."  As  a  will  takes  efiect  at  the  death  of  the  testator, 
any  devise  in  favour  of  persons  in  esse  or  to  children  as  a  class, 
without-  any  intimation  of  a  desire  to  suspend  or  postpone  its 
operation,  confers  an  immediately  vested  interest  on  the 
*  454  persons  in  esse  and  *  on  the  children  as  they  come  into  esse. 
The  law  particularly  favours  the  vesting  of  estates  where 
the  devise  is  to  children  as  a  class,  considering  that  before  the 
estates  vest  in  possession,  the  children  or  some  of  them  may  have 
died,  having  been  married  and  leaving  children,  who  otherwise 
would  be  unprovided  for.  The  appellant's  counsel  relied  entirely 
upon  the  words  which  are  added,  '^  the  said  children  to  become 
beneficially  interested  on  the  death  of  their  respective  parents ;  " 
but  the  testator  having  used  language  by  which  the  children  take 
a  vested  interest  at  their  birth,  the  vesting  cannot  be  postponed  to 
the  death  of  the  tenant  for  life  without  words  clearly  indicating 
such  an  intention.  I  agree  with  the  Master  of  the  Rolls  in  think- 
ing that  the  words  here  relied  upon  merely  express,  what  certainly 
must  be  true,  although  the  children  did  take  vested  estates  at  their 
birth,  that  they  would  not  come  into  the  possession  and  enjoyment 
of  the  property  devised  till  the  death  of  their  respective  parents. 
"  Beneficially  "  is  not  used  here  in  opposition  to  "  contingency," 
but  in  the  sense  of  ^'  in  possession"  as  opposed  to  ^^  in  expectancy." 
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» 
The  counsel  for  the  appellant  very  freely  conceded  that  the  lan- 
guage might  have  this  meaning ;  but  insisted  that  it  ought  not  to 
have  this  meaning  imputed  to  it,  because  then  it  would  only 
express  what  otherwise  would  have  been  true,  and  it  would  have 
no  operation.  But  it  would  be  very  dangerous  to  lay  down  a  rule 
that  every  explanatory  phrase  in  a  will,  which,  in  its  natural 
sense,  does  not  alter  the  operation  of  the  will,  must  have  a  non- 
natural  sense  imputed  to  it,  on  the  supposition  that  the  testator 
must  have  intended  it  to  alter  the  meaning  of  the  language  he 
had  before  employed.  It  is  incumbent  on  the  appellant  to  show 
that  the  specific  meaning  of  the  testator  was,  that  if  a  child 
of  his  niece  Emma  Ann  should  die  before  Enmia  Ann,  leaving 
children,  these  children  should  not  participate  in  his 
•  bounty,  as  they  would  have  done  if  he  had  not  made  this  *  456 
addition  to  the  devise. 

Objection  is  made  that  the  testator  could  not  mean  that  the 
children  were  to  come  into  possession  on  the  death  of  their  respec- 
tive parents,  because  there  was  a  life-estate  first  left  to  the  widow 
of  the  testator,  and  she  might  have  survived  the  nieces ;  but  the 
answer  seems  to  me  quite  satisfactory,  that  the  testator  naturally 
anticipated  what  actually  happened,  —  that  the  life-estate  left  to 
his  aged  widow  would  expire  before  the  remainder  to  his  younger 
nieces  took  effect,  and  that  upon  the  death  of  a  niece  who  had  been 
in  possession,  her  children  becoming  "  beneficially  interested" 
would  then  come  into  possession. 

I  think  that  it  would  have  a  mischievous  tendency  to  hold  that 
in  this  case  an  exception  is  to  be  made  to  the  broad  general  rule, 
that  upon  such  a  limitation  the  estate  vests  at  the  death  of  the 
testator,  not  at  the  death  of  the  tenant  for  life,  and  I  must  adjudge 
that  the  appeal  be  dismissed  with  costs. 
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♦456  ♦HASWELL  v.  HAS  WELL, 

1860.    November  22,  26.    Before  the  Lord  Chancellor  Lord  CakpbjSLl. 

By  a  post-nuptial  settlement,  a  fund  was  settled  in  trust  for  the  husband  for  life, 
or  until  (among  other  events)  he  should  become  an  insolvent  debtor,  with 
remainder  to  the  wife  for  life,  remainder  to  their  children  or  issue,  as  the 
survivor  should  appoint,  and  in  default  of  such  appointment,  from  and  after 
the  several  deceases  of  the  husband  and  wife,  or  the  sooner  determination  of 
the  interests  thereinbefore  limited  to  them  respectively,  in  trust  for  the  chil- 
dren then  living  and  the  issue  of  deceased  children  then  living.  The  hus- 
band^s  interest  ceased  by  his  insolvency,  and  his  wife  afterwards  died :  Hdd^ 
that  the  interests  of  the  children  and  their  issue  in  default  of  appointment 
thereupon  became  vested,  and  could  no  longer  be  varied  by  the  execution 
by  the  surviving  husband  of  his  power  of  appointment. 

This  was  an  appeal  from  an  order  made  by  the  Master  of  the 
Bolls  upon  petition  presented  in  the  cause,  and  deciding  in  effect 
that  a  power  of  appointment  vested  by  post-nuptial  settlement  in 
the  husband  as  the  survivor  of  himself  and  his  wife  had  ceased  to 
be  validly  exercisible  by  the  husband. 

The  facts,  which  are  fully  stated  in  the  report  (a)  of  the  case 
below,  were  shortly  as  follows :  — 

By  the  settlement  in  question,  dated  7th  September,  1889,  a 
fund,  consisting  of  44072.  Ss.  Sd.  32.  per  cent  consolidated  bank 
annuities,  the  property  of  the  wife  Elizabeth  Haswell,  was  vested 
in  trustees  upon  trust  to  pay  the  dividends  thereof  unto  or  permit 
the  same  to  be  received  by  the  husband  Frederick  Thame  Haswell 
and  his  assigns,  unless  and  until  he  should  assign,  charge,  or 
otherwise  dispose  of  the  same  by  way  of  anticipation,  or  attempt 
or  agree  to  do  so,  or  should  be  duly  found  and  declared  bankrupt, 
or  should  beconie  an  insolvent  debtor,  or  should  execute  a  deed  of 
composition  with  his  creditors,  or  do  some  other  open  act  of  insol- 
vency, or  should  do  some  act  whereby  the  same,  if  payable  to  him- 
self, would  become  vested  in  some  other  person  or  persons  by  due 
course  of  law,  or  until  the  death  of  the  husband,  which  should 
first  happen.  And  from  and  immediately  after  the  hap- 
*  467  pening  of  any  one  of  the  *  events  aforesaid,  then  upon  trust 
during  the  life  of  the  wife,. in  case  she  should  be  living  at 

(a)  28  Beav.  26. 
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the  happening  of  any  one  of  the  aforesaid  events,  to  pay  the  diyi- 
dends  of  the  said  44072.  &s.  Sd.  82.  per  cent  consolidated  bank 
annuities  as  she  should,  but  not  by  way  of  anticipation,  appoint, 
and  in  default  of  appointment  to  her  for  her  separate  use.  And  as 
to  the  principal  of  the  said  44072.  S^.  3(2.  82.  per  cent  consolidated 
bank*  annuities,  and  the  securities  whereon  the  same  should  be 
invested,  after  the  determination  of  the  several  trusts  and  interests 
thereinbefore  created,  upon  trust  that  the  said  trustees  and  trustee 
should  stand  possessed  of  the  same  respectively  in  trust  for  all  and 
every  or  any  one  or  more  of  the  then  present  or  ftiture  child  or  chil- 
dren, grandchild  or  grandchildren,  or  other  issue  of  the  husband 
by  the  wife  (but  such  grandchildren  or  other  remoter  issue  to  be 
bom  before  the  making  of  any  such  appointment  in  their  favour  as 
thereinafter  mentioned),  as  the  survivor  of  the  husband  and  wife 
should,  by  any  deed  or  deeds,  writing  or  writings,  or  by  will, 
appoint.  And  as  to  the  said  trust  funds  and  securities,  in  default 
of  any  such  appointment,  or  as  to  such  parts  thereof  as  to  which 
there  should  not  be  any  such  appointment,  from  and  after  the 
several  deceases  of  the  husband  and  wife,  or  the  sooner  determi- 
nation of  the  interests  thereinbefore  limited  to  them  respectively,  in 
trust  for  all  and  every  the  then  present  and  future  child  or  chil- 
dren of  the  husband  by  the  wife,  if  there  should  be  more  than  one 
child  who  should  be  then  living,  and  the  issue  (if  any)  of  any  such 
child  or  children  who  should  have  then  departed  this  life,  leaving 
issue  then  living  (such  issue  to  take  only  the  share  which  his,  her, 
or  their  parent  or  parents  would  have  taken  if  living),  equally  to 
be  divided  among  them  share  and  share  alike,  and  if  there  should 
be  only  one  such  child  or  issue  then  living,  then  the  whole 
to  that  only  child  or  issue,  and  the  share  or  shares  *  of  such  *  458 
of  them  as  should  have  attained  the  age  of  twenty-one  years 
to  be  immediately  paid  and  transferred  to  him,  her,  or  them,  and 
the  share  or  shares  of  such  of  them  as  should  not  then  have  attained 
the  age  of  twenty-one  years  to  be  immediately  paid  and  transferred 
to  him,  her,  or  them  on  attaining  that  age,  and  in  the  mean  time 
the  dividends,  interest,  and  annual  produce  arising  or  payable  for 
or  in  respect  of  such  share  or  shares,  or  presumptive  share  or 
shares,  to  be  applied  and  disposed  of  by  the  trustees  for  the  time 
being  of  the  said  indenture  in  ortowards  the  maintenance,  educatioli, 
or  support  of  such  of  the  said  child  or  children  or  issue  as  should  not 
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then 'have  attained  his,  her,  or  their  age  or  respective  ages  of 
twenty-one  years,  during  his  or  her  minorities. 

The  events  which  had  occurred  were  these :  In  1847,  the  husband 
became  insolvent,  and  *by  a  decree  of  this  Court,  made  in  July, 
1856,  in  a  suit  instituted  to  have  the  trusts  of  the  settlement  carried 
into  execution,  it  was  declared  that  his  estate  and  interest  in  the 
settled  fund  ceased  as  from  the  19th  April,  1847,  the  date  of  his 
insolvency,  and  that  the  interest  of  his  wife  in  the  settled  fund 
then  arose.  The  wife  died  on  the  24th  of  December,  1858,  leaving 
her  husband  surviving. 

The  question  was  then  raised,  upon  petition  presented  by  such 
of  the  eight  children  of  the  marriage  as  were  then  of  age,  whether, 
in  the  circumstances  which  had  occurred,  the  power  was  (on  the 
true  construction  of  the  settlement)  still  subsisting  or  capable  of 
being  exercised  by  Frederick  Thame  Haswell,  or  whether,  on  the 
other  hand,  the  fund,  being  presently  distributable,  the  time  for 
the  exercise  of  tliQ  power  had  not  then  gone  by  and  the  power 
become  extinguished. 

The  Master  of  the  Bolls,  by  the  order  appealed  from 
♦459  *  dated  the-lOth  February,  1860,  depided  that  upon  the 
death  of  the  wife  the  settled  fund  became  vested  in  and  dis- 
tributable amongst  the  children  of  the  marriage,  and  that  those  vested 
interests  could  no  longer  be  varied  by  a  valid  exercise  of  the 
power  of  appointment  given  to  the  husband. 

Mr,  Selwyn  and  Mr,  W,  Forster^  for  the  surviying  husband,  in 
support  of  the  appeal.  —  The  words  by  which  the  power  is  given 
to  the  husband  and  wife  and  the  survivor  are  perfectly  general, 
the  object  being  that  they  should  have  an  uncontrolled  discretion 
as  to  the  distribution  of  the  fund  amongst  the  children,  grand- 
children, and  other  issue  who  should  come  into  esse  before  the 
power  was  exercised.  The  words  "  or  the  sooner  determination  of 
the  interest  thereinbefore  given  to  them,"  are  relied  upon  on  the 
other  side ;  but  it  is  submitted  that  those  words  are  ineflectual  to 
control  the  clear  words  of  the  previous  limitation  of  an  absolute 
discretion  given  to  the  survivor  of  the  husband  and  wife.  The 
power  is  in  gross,  and  is  not  destroyed  by  the  determination  of 
the  interest  of  the  donee,  and,  being  general  in  its  terms,  the 
whole  period  of  the  life  of  the  donee  will  be  allowed  for  its  execa- 
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tion.     Coleman  v.  Seymour^  (a)  Parsons  v.  Parsons j  (6)  Sugden 
on  Powers,  (c) 

Mr,  T.  H.  JBaddan  (with  whom  was  Mr.  Roundell  Palmer)^  for 
the  children  of  the  marf  iage  in  support  of  the  order  at  the  Rolls. 
—  At  the  death  of  the  wife  the  interests  before  limited  terminated, 
and  no  appointment  having  been  then  made,  the  interests 
limited  to  the  children  in  default  of  •  appointment  became  *  460 
Tested,  and  not  only  vested  but  immediately  payable  to  such 
of  them  as  had  then  -attained  the  age  of  twenty-one.  The  present 
case  is  clearly  distinguishable  from  Parsons  v.  Parsons^  (V)  in 
which  the  words, "  or  the  sooner  determination  of  the  interests 
before  given,"  did  not  occur.  Those  words  clearly  show  that  a 
continuance  of  the  interests  before  given  was  intended  to  be  of  the 
essence  of  the  power  given  to  the  survivor. 

He  cited  Lancashire  v.  Lancashire,  (d) 

Mr.  If.  Lindley^  for  grandchildren. 

Mr.  G.  L.  Russellj  for  the  trustees  of  the  settlement. 

[The  Lord  Chancellor.  —  The  difficulty  in  Mr.  Selwyn's  con- 
struction is,  that  it  is  impossible  to  say  what  is  to  be  done  with  the 
fund  in  the  interval  between  the  death  of  the  wife  and  an  appoint- 
ment by  the  surviving  husband.  It  may  reasonably  be  supposed 
that,  if  the  power  was  to  last  after  the  prior  interests  should  have 
ceased,  the  settlement  would  have  contained  some  provision  as  to 
how  the  trustees  were  to  apply  the  fund  in  the  interval  between 
the  determination  of  such  interests  and  the  exercise  of  the  power.] 

Mr.  Selufyn,  in  reply.  —  The  settlement,  upon  the  construction 
contended  for,  imposes  upon  the  surviving  husband  the  duty  of 
seeing  to  the  application  of  the  fund  in  the  manner  most  advan- 
tageous to  the  family. '  This  could  be  done  by  his  executing 
from  time  to  time  an  appointment  of  the  whole  *  or  part  of  *  461 
the  fund,  which,  if  he  pleased,  he  might  make  revocable, 
and  thus  direct  the  income  to  be  paid  before  his  death,  and  the 

(a)  1  Ves.  209.  (c)  Vol.  1,  page  330,  7th  ed. 

(6)  9  Mod.  464.  (d)  2  PhU.  667. 
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capital  afterwards,  in  the  manner  most  suitable  to  the  exigencies 
of  the  family ;  or,  if  the  husband  delayed  the  exercise  of  his 
power,  the  trustees  might  accumulate  the  income  in  the  interval. 
There  would  be  nothing  unlawful  in  such  a  proceeding. 

Judgment  reserved. 

November  26. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  there  is  no 
ground  for  this  appeal.  The  appellant's  counsel  admitted  that 
they  could  not  now  impeach  the  decree  of  July,  1856,  by  which  it 
was  declared  that  the  husband's  interest  in  the  settled  fund  ceased 
in  1847  upon  his  insolvency,  and  I  have  only  to  consider  the 
decretal  order  of  the  10th  of  February,  1860,  declaring  that 
the  husband's  power  of  appointment  has  ceased,  and  that,  on  the 
death  of  the  wife,  the  fund  became  divisible  among  the  children 
and  grandchildren  as  in  default  of  appointment.  I  quite  agree  to 
the  position  that  the  husband's  power  of  appointment  was  not 
extinguished  on  his  insolvency.  It  was  a  power  in  gross,  and  might 
have  been  exercised  at  any  time,  not  only  while  his  own  interest 
continued,  but  while  the  interest  of  the  wife  continued.  Parsons 
V.  Parsons  (a)  has  always  been  held  good  authority  for  this  doc- 
trine. But  in  this  settlement,  although  the  power  of  appointment 
by  deed  or  will  is  given  to  the  husband  and  wife  or  the  survivor  of 

them,  I  think  there  is  a  clear  indication  that  this  power  was 
*  462    to  be  exercised  while  the  interest  of  *  the  husband  or  of 

the  wife  continued.  The  interest  of  the  children  and  grand- 
children was  to  vest  on  the  deaths  of  the  husband  and  wife,  ^^  or 
the  sooner  determination  of  the  interests  hereinbefore  limited  to 
them  respectively."  This  was  to  be  in  default  of  appointment, 
but  of  appointment  before  the  interests  before  limited  had  ceased. 
Upon  the  construction  contended  for  by  the  appellant,  no  satisfac- 
tory answer  could  be  given  to  the  question  "  What  was  to  become 
of  the  fund  between  the  death  of  the  wife  and  an  appointment  to 
be  afterwards  made  by  the  husband  ?  "  One  suggestion  was,  that 
the  fund  should  accumulate  ;  but,  although  such  an  accumulation 
would  not  be  in  contravention  of  the  Thellusson  Act,  it  is  impos^ 
Bible  to  suppose  that  any  such  accumulation  was  in  the  contempla- 

(a)  9  Mod.  461. 
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tion  of  the  parties  to  the  deed.  Then  it  was  said  that  it  would  be 
the  duty  of  the  husband  to  exercise  his  power  of  appointment 
immediately  on  the  death  of  the  wife,  but  how  was  he  to  be  com- 
pelled to  perform  this  duty  ?  The  interest  of  the  husband  being 
forfeited,  and  the  wife  being  dead,  what  can  the  trustees  do  but 
divide  the  fund  among  the  children  and  grandchildren,  as  in 
default  of  appointment  ?  It  might  well  have  been  contemplated 
that  the  husband  would  execute  his  power  of  appointment  in  the 
lifetime  of  the  wife,  although  his  interest  had  ceased,  and  in  the 
settlement  there  is  no  provision  upon  his  failing  to  do  so,  except 
that  the  children  and  grandchildren  should  immediately  take  as  in 
default  of  appointment. 

Therefore  the  appeal  must  be  dismissed  with  costs. 


•DAVIS  V.  SNELL.  *  463 

I860.    November  26.    Before  the  Lord  Chancellor  Lord  Camfbrll. 

Bill  by  one  of  the  creditors  of  an  insolvent  to  recover  property  alleged  to  belong 
to  the  insolvent's  estate,  on  the  mere  allegation  that  the  assignee  in  insol- 
vency refused  to  sue  without  an  indemnity  against  the  costs  of  the  suit,  and 
that  the  plaintiff,  through  poverty,  was  unable  to  give  such  indemnity :  HM, 
demurrable.' 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls, 
allowing  a  demurrer  to  the  plaintiff's  bill. 

The  bill  stated  in  substance  that  John  Snell  became,  under  a 
decree  in  a  suit  of  Davis  ▼.  Chanter j  dated  the  10th  April,  1848, 
liable  to  pay  certain  costs  to  the  present  plaintiff  and  others ;  and 
that,  by  an  order  dated  the  10th  December,  1858,  and  made  in  the 
same  suit,  John  Snell  was  ordered  to  pay  505!.  15«.  2df.,  the 
amount  of  such  costs,  into  Court.  That  John  Snell,  having  failed 
to  obey  the  last-mentioned  order,  an  attachment  was  issued  against 
him,  but  that  before  such  attachment  could  be  executed,  he,  on 
the  8d  May,  1859,  obtained  from  the  Court  for  Relief  of  Insolvent 
Debtors  an  order  for  protection  under  the  Statutes  5  <&  6  Vict.  c. 
116,  and  7  &  8  Vict.  c.  96,  and  appointing  the  defendant  John 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  59,  60. 
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Daw  official  assignee ;  but  that  no  creditors'  assignee  had  been 
appointed.  The  bill  further  stated,  that  between  the  10th  Decem- 
ber, 1858,  and  the  date  of  the  defendant  Snell's  petition  to  the 
Insolvent  Debtors  Court,  the  plaintiff  discovered  that  John  Snell, 
on  the  16th  May,  1848,  executed  an  assignment  of  all  his  prop^erty 
and  effects,  with  trifling  exceptions,  to  the  defendants  W.  H.  Snell 
and  Frederick  Snell,  whereby,  being  then  in  insolvent  circnm- 
stances,  he  denuded  himself  of  all  means  of  paying  and  discharg- 
ing his  debts  and  liabilities  ;  that  on  the  10th  December,  1869,  the 
plaintiff  applied  to  the  defendant  John  Daw,  as  the  assignee  of 

John  Snell,  to  take  proceedings  in  this  Court,  for  the  pur- 
*  464   pose  of  having  the  assignment  of  the  *  16th  May,  1848,  set 

aside,  as  having  been  executed  "  to  the  end,  purpose,  and 
intent  to  delay,  hinder,  and  defraud  the  creditors  under  the  decree 
of  the  10th  of  April,  1848,  from  having  the  fcenefit  of  the  same  ;  " 
but  that  Daw  declined  to  take  such  proceedings  without  being  first 
indemnified  by  the  plaintiff  against  any  costs  to  be  incurred 
therein;  that  the  plaintiff,  through  poverty,  was  unable  to  give 
such  indemnity  to  Daw ;  and  that  under  the  circumstances  stated 
he  ought  to  be  permitted  to  file  the  bill  in  this  suit  in  his  own  name 
as  plaintiff,  and  to  make  John  Daw  a  party  defendant  thereto. 

The  bill  (which  was  filed  in  March,  1860,  against  John  Snell, 
John  Daw,  and  the  trustees  of  the  deed  of  16th  May,  1848), 
prayed  for  a  declaration  that  the  deed  was  fraudulent  and  void  as 
against  the  plaintiff  and  the  other  creditors  of  John  Snell  not 
parties  thereto ;  and  for  a  transfer  to  the  defendant  John  Daw  of 
the  property  comprised  therein,  for  the  benefit  of  the  plaintiff  and 
the  other  creditors  of  John  Snell. 

To  this  bill  the  trustees  of  the  deed  of  May,  1848,  demurred 
for  want  of  equity.  The  case  is  reported  below  in  Mr.  Beavan's 
Reports,  (a) 

Mr.  Follett  and  Mr.^  O.  RalU  in  support  of  the  demurrer.  —  A 
creditor  of  an  insolvent  under  the  Insolvent  Debtors  Acts  cannot 
be  allowed  to  sue  respecting  property  alleged  to  have  belonged  to 
the  insolvent,  and  to  be  vested  in  his  assignee,  upon  the  mere 
allegation  that  the  assignee  declines  to  sue  unless  indemnified  by 
and  against  the  costs  of  suit,  and  that  the  insolvent  through 

(a)  Vol.  28,  p.  321. 
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poverty  *  cannot  give  such  indemnity.  If  one  creditor  *  465 
might  do  so,  why  not  another  ?  The  whole  of  the  insol- 
vent's property  is  vested  in  the  assignee  for  the  benefit  of  all  the 
creditors,  and  he  alone  is  the  party  to  sue.  If  he  improperly 
refuses,  recourse  should  be  had  to  the  Court  for  the  Relief  of 
Insolvent  Debtors  to  have  him  removed  or  to  get  another  assignee 
appointed.  That  Court  alone  is  to  judge  of  the  propriety  of  pro- 
ceedings being  taken,  and  for  that  purpose  it  will  have  regard  to 
what  is  best  for  the  general  body  of  the  creditors.  The  discretion 
cannot  be  assumed  by  a  creditor.  The  bill  does  not  allege  that 
any  application  has  been  made  to  the  Insolvent  Debtors  Court. 
Heath  v.  Chadwick.  (ji) 

Mr,  Elderton^  in  support  of  the  bill.  —  This  case  is  distinguish- 
able from  Heath  v.  Chadwick^  (a)  in  which  case  the  bill  was  filed 
by  the  plaintiff  on  behalf  of  himself  and  all  other  the  creditors 
of  the  insolvent,  except  some  who  were  made  defendants,  and  not 
as  in  this  case  on  the  plaintiff's  own  behalf  alone.  It  is  a  rule  of 
the  Court  for  the  Relief  of  Insolvent  Debtors  to  require  that  an 
indemnity  against  costs  should  be  given  to  the  assignee  before  he 
institutes  a  suit  at  the  suggestion  of  a  creditor.  That  Court 
would  neither  remove  him  nor  appoint  another  assignee,  on  the 
ground  that  he  refuses  to  proceed  without  such  indemnity.  Unless, 
therefore,  the  plaintiff  is  allowed  to  sue  in  his  own  name,  he  is 
entirely  without  remedy. 

The  Lord  Chancellor.  —  The  case  of  Heath  v.  Chadwick,  (a) 
seems  to  me  to  govern  this  case. 

The  appeal  must  be  dismissed. 

(a)  2  Phil,  649, 
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•466  *  GALSWORTHY  •  w.  DCRRANT. 

1860.    November  24.    Deoember  4.    Before  the  Lord  Chancellor  Lord  Camp- 
bell. 

An  insolvent  in  1849  took  the  benefit  of  the  1  ft  2  Vict.  c.  110,  and  a  judgment 
was  entered  up  against  him,  pursuant  to  the  provisions  of  that  Act.  After 
his  death  a  bill  was  filed  by  a  creditor,  who  was  also  the  assignee  under  the 
insolvency,  to  administer  the  assets  of  the  insolvent.  Hdd,  that  the  bill  was 
not  demurrable  on  the  ground  merely,  that  it  did  not  allege  either  danger  to 
the  assets  of  the  deceased,  or  that  application  had  been  made  for  the  sanction 
of  the  Insolvent  Debtors  Court  to  the  suit. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
overruling  a  demurrer  to  the  plaintiff's  bill. 
.  The  bill  was  filed  by  the  plaintiff  Galsworthy,  on  behalf  of  him- 
self and  all  other  the  unsatisfied  creditors  of  George  Smith 
deceased  who  should  come  in  and  contribute  to  the  costs  of  the 
suit,  against  the  defendant  Durrant,  the  executor  of  Smith. 

The  statements  of  the  bill  were  to  the  effect  following :  — 

On  the  18th  of  January,  1850,  George  Smith  was  discharged 
under  the  Insolvent  Debtors  Act  (1  &  2  Vict.  c.  110),  having 
previously  complied  with  all  the.  provisions  of  the  Act,  and  his 
estate  was  vested  in  the  plaintiff,  who  had  been  appointed  assignee 
on  the  Slst  December,  1849.  He  had  previously  executed  a  war- 
rant of  attorney  to  enter  up  judgment  against  him  in  the  Queen's 
.  Bench  for  4032Z.  at  the  suit  of  the  provisional  assignee,  his  suc- 
cessors and  assigns,  for  the  purpose  of  securing  the  amount  due 
from  him  to  his  creditors  at  the  time  of  his  insolvency,  and  judg- 
ment was,  on  the  7th  April,  1869,  duly  entered  up  on  the  warrant 
of  attorney. 

The  insolvent  was,  at  the  time  of  his  discharge  and  thenceforth 
until  his  decease,  indebted  to  the  plaintiff  in  the  sum  of  1500Z.  or 
thereabouts,  for  which  amount  the  plaintiff's  name  was  inseiied  in 
the  schedule. 

The  insolvent  subsequently  to  his  discharge   acquired 

*  467   *  considerable  property.    He  died  on  the  24th  April,  1859, 

having  by  his  will,  dated  the  23d  April,  1859,  appointed 

the  defendant  Charles  Durrant  his  executor,  who,  on  the   16th 

August,  1859,  proved  the  will.    The  prayer  was  for  a  declaration 
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that  the  surplus  assets  of  the  testator,  which  might  remain  after 
payment  of  his  funeral  and  testamentary  expenses  and  of  any 
debts  which  he  might  have  incurred  since  his  insolvency,  were 
applicable  to  the  payment  of  the  debts  diie  from  him  to  the  plain- 
tiff  and  his  other  creditors  at  the  time  of  his  insolvency,  and  for 
the  usual  administration  accounts. 

Mr.  Selwyn  and  Mr.  Q.  Jessel^  in  support  of  the  demurrer.  — 
The  question  upon  this  appeal  is,  whether  a  creditor  under  an 
insolvency  can  file  a  bill  for  an  account  of  the  assets  of  the  deceased 
insolvent,  without  the  consent  or  direction  of  the  Insolvent  Debtors 
Court  first  had  and  obtained  pursuant  to  the  provisions  of  the 
Statute  1  &  2  Vict.  c.  110.  The  87th  section  of  that  statute 
directs  the  insolvent  to  execute  a  warrant  of  attorney,  upon  which 
judgment  is  to  be  entered  up,  and  then  proceeds  thus :  — 

■ 

'^  And  if  at  any  time  it  shall  appear  to  the  satisfaction  of  the 
said  Court  that  such  prisoner  is  of  ability  to  pay  such  debts  or 
any  part  thereof,  or  that  he  is  dead,  leaving  assets  for  that  purpose, 
the  said  Court  may  permit  execution  to  be  taken  out  upon  such 
judgment,  for  such  sum  of  money  as  under  all  the  circumstances 
of  the  case  the  said  Court  shall  order,  such  sum  to  be  distributed 
ratably  amongst  the  creditors  of  such  prisoner  according  to  the 
mode  hereinbefore  directed  in  the  case  of  a  dividend  made  after 
adjudication ;  and  such  further  proceedings  shall  and  may  be  had 
upon  such  judgment  as  may  seem  fit  to  the  discretion  of  the  said 
Court  from  time  to  time,  until  the  whole  of  the  debts 
*  due  to  the  several  persons  against  whom  such  discharge  *  468 
shall  have  been  obtained  shall  be  fully  paid  and  satisfied, 
together  with  such  costs  as  the  said  Court  shall  think  fit  to 
award." 

And  the  91st  section  of  the  same  statute  provides :  — 

'^  That  after  any  person  shall  have  become  entitled  to  the  benefit 
of  this  Act  by  any  such  adjudication  as  aforesaid,  no  writ  of  fieri 
facicLs  or  elegit  shall  issue  on  any  judgment  obtained  against  such 
prisoner  for  any  debt  or  sum  of  money  with  respect  to  which 
such  person  shall  have  so  become  entitled,  nor  in  any  action  upon 
any  new  contract  or  security  for  payment  thereof,  except  upon  the 
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judgment  entered  up  against  such  prisoner  according  to  this  Act ; 
and  that  if  any  suit  or  action  shall  be  brought  or  any  scire  fcunas 
be  issued  against  any  such  person,  his  heirs,  executors,  or  adminis- 
trators, for  any  such  debt  or  sum  of  money,"  &c.,  "  except  as 
aforesaid,  it  shall  be  lawful  for  such  person,  his  heirs,  executors, 
or  administrators,  to  plead  generally  that  such  person  was  duly 
discharged  according  to  this  Act  by  the  order  of  adjudication 
made  in  that  behalf,  and  that  such  order  remains  in  force,  with- 
out pleading  any  other  matter  specially." 

Afij  proceeding  against  the  insolvent  or  his  estate,  except  by 
the  direction  of  the  Insolvent  Debtors  Court,  is  thus  absolutely 
prohibited.  This  would  be  clearly  so  during  the  life  of  the  insol- 
vent ;  and  it  is  submitted  that  the  death  of  the  insolvent  cannot 
have  the  eflfect  of  setting  up  a  jus  tertii^  and  of  giving  to  the  cred- 
itor an  independent  right  of  suit. 

We  do  not  deny  that  this  Court  would  have  jurisdiction  in 
certain  cases,  as  in  cases  of  apprehended  loss,  or  waste  of  the 

estate;  but  no  such  case  is  alleged. 
*  469        *  The  Insolvent  Debtors  Court,  in  giving  permission  to 

sue,  is  guided  by  all  the  facts  of  the  case.  It  takes  also 
into  consideration  the  circumstances  of  the  insolvent  and  his 
family,  and  is  empowered  to  make  a  reasonable  allowance  for 
their  maintenance.  There  is  no  such  jurisdiction  in  this  Court. 
The  whole  course  of  modern  legislation  has  been  to  take  the  dis- 
cretion of  instituting  proceedings  against  the  insolvent  and  his 
estate  away  from  the  creditors,  and  to  confer  it  on  the  Insolvent 
Debtors  Court.  The  cases  which  were  cited  below  were  cases 
which  occurred  under  the  former  Acts,  none  of  which  contain  such 
provisions  as  those  of  the  87th  and  91st  sections  of  the  present  Act. 
This  suit  is  in  fact  an  attempt  to  return  upon  the  steps  of  the 
legislature,  and  to  reassert  the  discretion  of  the  creditor. 

They  referred  to  62  Geo.  3,  c.  165  ;  63  Geo.  3,  c.  102 ;  64  Geo. 
3,  c.  23;  7  Geo  4,  c.  67;  Ward  v.  Painter;  (a)  Barton  v. 
Tattersall ;  (J>)  Re  Moylan;(c)  Byrne  v.  Byrne  ;(jl)  Jellis  v. 
Mountford.  (c) 

(a)  2  Beav.  85 ;  6  Myl.  &  Cr.  298.  («0  2  Dr.  &  W.  71. 

(6)  1  R.  &  Myl.  237.  (e)  4  B.  &  Aid.  266. 

(c)  16  Beav.  220. 
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Mr.  Roundell  Palmer  and  Mr.  Hallettj  for  the  plaintiff.  —  The 
objection  of  want  of  jurisdiction  should  have  been  taken  by  plea, 
and   not  by  demurrer.     Gasbome  v.   Barsham,  (a)   Ocklestan  v. 
Bentson.  (h)    The  old  Acts  for  the  relief  of  insolvent  debtors  are 
in  many  of  their  provisions  similarly  worded  to  the  sections  87 
and  91  of  the  1  A  2  Vict.  c.  110,  and  by  a  long  course  of  decisions 
it  has  been   settled  that,  notwithstanding  those   provisions,  this 
Court  had  concurrent  jurisdiction.     The  ground  of  those 
decisions  was  that  the  rights  of  creditors  were  not  *  to  be    *  470 
curtailed  or  taken  away  any  further  than  the  language  of 
the  Acts  was  eflFectual  for  that  purpose.    The  present  statute  does 
not,  it  is  submitted,  affect  the  principle  of  the  decision  in  Ward  v. 
Painter.  (<?)     The  Insolvent  Debtors  Court  can,  under  the  present 
Act,  only  give  leave  to  the  creditor  to  put  the  judgment  under  the 
warrant  of  attorney  in  force  against  the  insolvent  and  his  estate. 
If  cannot  go  further  and   administer  that  estate.     The  power  of 
doing  that  is  solely  in  this  Court ;  and  the  object  of  this  suit  is  not 
execution  upon  the  judgment,  but  administration  of  the  estate. 
This  Court  alone  has  power  to  administer  and  to  adjust  the  equities 
as  between  the  different  orders  of  claimants;  and,  in  cases  similar 
to  the  present,  this  Court  has  always  hitherto  exercised  that  discre- 
tion.    According  to  well-established  principle,  an  existing  jurisdic- 
tion is  not  taken  away^  except  by  precise  and  distinct  words ;  and 
nothing  in  the  1  &  2  Vict.  c.  110,  can  be  pointed  to  as  destructive 
of  that  jurisdiction. 

They  referred  to  Tucker  v.  Hemaman^  ((i)  Ex  parte  Barring- 
ton^  (e)   Thomas  v.  Pinnell^  (^)  64  Geo.  8,  c.  23,  §  14. 

Mr.  Selwyn^  in  reply.  —  Under  the  Statute  1  &  2  Vict.  c.  110, 
the  power  of  suing  of  any  creditor  in  the  insolvent's  schedule  is 
limited  to  suits  with  the  permission  of  the  Insolvent  Debtors 
Court.  The  plaintiff  should  not  have  sued  without  such  permission, 
especially  as  he  is  an  officer  of  that  Court.  The  cases  which  have 
occurred  under  the  bankruptcy  Acts  have  no  application. 

(a)  6  Sim.  817.  (c)  2  Beav.  185 ;  6  Myl.  &  Cr.  298. 

(5)  2  Sim.  &  Stu.  265. 

\d)  4  De  6.,  M.  &  G.  395 ;  1  Sm.  &  6.  894. 

\e)  2  Mont.  &  Ayr.  255.  {g)  15  Beav.  148. 
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*  471    The  objection  to  the  jurisdiction  *  need  not  necessarily  be 

taken  by  plea :  a  demurrer  will  lie. 

Judgment  reserved. 

December  4. 

The  Lord  Chancellor.  —  If  the  question  which  is  raised  in 
this  case  upon  the  jurisdiction  of  the  Court  were  re%  integra^  I 
should  have  had  some  difficulty  in  deciding  it.  There  is  no  doubt 
that  this  Court  had  jurisdiction  to  entertain  such  a  bill  for  the 
administration  of  the  estate  of  an  insolvent,  and  there  is  no  doubt 
that  this  jurisdiction  can  only  be  taken  away  by  the  express  words 
of  an  Act  of  Parliament,  or  by  some  legislative  enactment  incon- 
sistent with  the  exercise  of  this  jurisdiction.  But  there  seems  to 
me  to  be  some  reason  for  contending  that  although  the  Statute  1 
&  2  Vict  c.  110,  relied  upon  by  the  defendant's  counsel,  contains 
no  words  expressly  taking  away  this  jurisdiction,  it  does  contain 
enactments  affording  a  plausible  argument  that  the  jurisdiction 
over  the  distribution  of  the  estate  of  an  insolvent  who  has  been 
duly  discharged  under  this  statute,  and  who  has  executed  a  warrant 
of  attorney  by  virtue  of  which  a  judgment  has  been  entered  up,  is 
confined  to  the  Insolvent  Debtors  Court.  The  legislature  seems  to 
have  contemplated  that  the  administration  of  the  estate  of  the 
insolvent,  begun  in  that  Court,  would  be  carried  on  and  completed 
in  that  Court. 

By  the  87th,  9l8t,  and  other  sections  of  the  Act,  it  is  enacted, 

that  judgment  shall  be  entered  up  under  the  warrant  of  attorney ; 

that  the  remedy  of  the  creditor  shall  be  restricted  to  proceedings  on 

the  judgment ;  that  power  shall  be  vested  in  the  Insolvent  Court  of 

considering  whether  the  insolvent  is  of  ability  to  pay  debts ; 

*  472    that  such  proceedings  shall  be  had  as  may  seem  fit  *  in  the 

discretion  of  the  said  Court  from  time  to  time  until  the 
whole  of  the  debts  due  to  the  several  persons  against  whom  such 
discharge  shall  have  been  obtained  shall  have  been  fully  paid  and 
satisfied ;  that  if  any  suit  or  action  shall  be  brought  against  any 
such  person,  his  heirs,  executors,  or  administrators,  for  any  such 
debt  or  sum  of  money,  except  as  aforesaid,  it  shall  be  lawful  for 
such  person,  his  heirs,  executors,  or  administrators,  to  plead  their 
discharge  under  the  said  Act ;  and  that  a  discretion  shall  be  vested 
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in  the  Insolvent  Court  as  to  the  allowance  to  be  made  to  the  insol- 
vent for  the  support  of  himself  and  his  family.  From  such  legis- 
lation there  is  some  ground  for  contending  that  Parliament 
intended  the  administration  of  the  insolvent's  estate  to  be  confined 
to  the  new  special  tribunal  created  for  this  purpose. 

Although  the  aid  of  the  Court  of  Chancery  might  still  have  been 
invoked  for  realizing  and  protecting  the  estate  of  the  insolvent 
(and  for  such  a  purpose  the  jurisdiction  of  the  Court  of  Chancery 
would  clearly  continue) ,  it  might  have  been  doubted  whether,  with 
a  view  to  the  administration  of  the  estate,  it  would  be  competent, 
without  the  leave  of  the  Insolvent  Court,  to  file  a  bill  for  the 
administration  of*  the  estate  in  the  Court  of  Chancery. 

It  is  admitted  that  in  the  Court  of  Chancery  no  such  discretion 
is  vested,  and  that  the  distribution  of  the  property  realized  must 
there  be  governed  by  different  rules.  This  is  a  clashing  of  juris- 
dictions, which  the  legislature  could  hardly  have  intended,  and  it 
seems  strange  that  the  rights  and  advantages  of  the  insolvent 
should  depend  upon  the  tribunal  in  which  his  creditors  elect  to 
sue. 

However,  there  is  a  series  of  decisions  upon  the  Insolvent 
Acts  in  force  previously  to  the  1  &  2  Vict.  c.  110,  *  holding  *  473 
that  the  jurisdiction  of  the  Court  of  Chancery  to  entertain 
such  a  bill  as  this  was  not  thereby  taken  away.  I  confess  that  I 
find  some  difficulty  in  concurring  in  the  reasoning  on  which  the 
decisions  rest,  particularly  when  I  find  it  has  been  decided  by  the 
very  distinguished  Judge  from  whose  decree  this  appeal  comes, 
that  the  creditor  of  an  insolvent  discharged  under  the  Act  has  no 
remedy  in  equity  if  there  has  not  been  a  judgment  entered  up 
according  to  the  statute,  and  that  the  only  remedy  of  the  creditor 
is  upon  the  judgment. 

But  to  these  decisions  I  must  respectfully  bow,  and  I  at  once 
said  during  the  argument,  that  I  should  consider  myself  bound 
by  them,  unless  the  most  recent  Act,  1  <&  2  Vict.  c.  110,  can  be 
shown  to  contain  some  new  enactment  to  oust  the  jurisdiction  of 
the  Court  of  Chancery.  The  counsel  for  the  appellant  undertook 
to  show  such  new  enactment,  but  in  this  I  think  they  have  failed. 
The  clauses  of  the  new  Act  are  difierently  worded  and  arranged 
from  the  53  Geo.  3,  c.  102,  and  the  previous  Acts.  But  they  seem 
to  me  to  be  substantially  the  same ;  for  this  purpose  requiring  a 
recognizance  or  a  judgment,  forbidding  proceedings  upon  it  with- 
voL.  n.  24  [  869  ] 
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out  leave  of  the  Insolvent  Court,  and  vesting  a  discretion  in  the 
Insolvent  Court  as  to  the  administration  of  the  estate,  which  could 
not  be  exercised  in  the  Court  of  Chancery. 

Therefore,  the  chief  argument  of  the  appellant's  counsel  would 
have  applied  with  almost  equal  force  against  the-  decisions  relied 
upon  by  the  counsel  for  the  respondent. 

I  must  express  a  hope  that,  in  the  contemplated  new  legislation 
on  this  subject,  care  will  be  taken  distinctly  to  define  the  boundary 
between  the  jurisdiction  of  the  Court  of  Chancery  and  any 
*  474  special  tribunal  which  may  be  *  constituted  for  the  distribu- 
tion of  the  estates  of  bankrupts  and  insolvents. 

In  the  mean  time,  with  some  regret,  I  feel  myself  compelled  to 
decide  against  this  demurrer  and  to  order  the  appeal  to  be  dis- 
missed with  costs. 


In  re  ARROWSMITH'S  TRUSTS. 
I860.    November  17,  24.    December  10.    Before  tbe  Lords  Justices. 

Disposition  by  a  codicil  of  "  all  my  real  and  personal  estate  and  effects^  hM, 
on  the  context,  not  to  include  a/und  of  personal  estate  specifically  disposed 
of  by  the  will.* 

A  testator  bequeathed  a  fund  to  his  nephews  and  nieces  who  should  be  Hying 
at  his  death,  and  directed  that,  in  case  of  the  death  of  any  of  them  before 
receiving  their  respective  shares,  the  share  or  shares  of  them,  her,  or  him  so 
dying  should  go  to  the  survivors :  Hdd,  by  yice-Chancellor  Kindkrslst, 
that  the  share  of  a  niece  was  divested  by  her  death  within  a  year  after  the 
testator^s  death ;  *  but  per  the  Lord  Justice  Turner,  stmhle^  an  inquiry  ought 
to  have  been  directed  at  what  time  the  fund  could  have  been  paid  over. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Kindebs- 
LEY,  who  decided,  that  on  the  construction  of  the  will  and  codicil 
of  William  Arrowsmith  a  gift  to  nephews  and  nieces  vested  inde- 
feasibly  in  those  who  were  living  at  the  expiration  of  a  year  from 
the  testator's  death,  and  was  not  divested  by  their  death  during 
the  life  of  the  testator's  widow. 

1  See  Hearle  v.  Hicks,  1  CI.  &  Fin.  20;  Robertson  v.  Powell,  2  H.  &  C. 
762;  Williams  o.  Evans,  1  El.  &  Bl.  727;  Evans  o.  Evans,  17  Sim.  86;  Free- 
man V.  Freeman,  5  De  6.,  M.  &  6.  704. 

'  See  2  Jarman  Wills  (3d  Eng.  ed.),  745,  746. 
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The  testator  by  his  will  dated  the  17th  of  January,  1838,  after 
confirming  his  marriage  settlement  and  making  a  specific  .gift  to 
his  wife,  bequeathed  to  trustees  all  his  ready  money  and  money  out 
on  security  that  should  be  due  to  him  at  his  decease,  upon  trust  to 
get  it  in,  and  pay  to  William  Blackshaw  and  Elizabeth  Buckley  51. 
each,  if  they  should  be  then  living,  and  pay,  distribute,  and  divide 
the  remainder  "  unto  and  between  all  my  nephews  and  nieces  who 
shall  be  then  living,  share  and  share  alike.  And  in  case  of  the 
death  of  any  of  my  nephews  and  nieces  before  receiving  their 
respective  shares,  then  the  share  or  shares  of  them,  her,  or 
him  so  *  dying  shall  go  and  be  paid  to  and  amongst  all  my  *  475 
surviving  nephews  and  nieces,  share  and  share  alike." 

The  testator  then,  from  and  after  the  death  of  his  wife,  gave 
all  his  remaining  property  (including  some  property  in  which  his 
wife  had  a  life-interest  under  the  settlement,  and  a  fund  which  he 
had  previously  devised  to  her  for  life)  to  trustees  upon  trust  to 
sell  and  to  divide  the  proceeds  among  all  his  said  several  nephews 
and  nieces  who  should  be  then  living. 

The  testator,  by  a  codicil  dated  the  8d  of  September,  1841, 
made  the  following  dispositions:  — 

"  And  I  do  hereby  give  and  bequeath  unto  my  niece  Elizabeth 
Buckley  the  sum  of  30Z.,  in  addition  to  her  legacy  bequeathed  in 
my  said  will ;  and  I  also  give  and  bequeath  unto  William  Black- 
shaw the  sum  of  20^.,  in  addition  to  his  legacy  mentioned  in  the 
said  will.  And  I  give  to  his  wife  Hannah  Blackshaw  a  suit  of 
mourning  at  my  decease,  which  I  empower  my  executors  to  buy 
for  her,  and  to  give  to  her  out  of  my  personal  efiects.  I  give  to 
my  goddaughter,  Prances  Buckley,  my  mahogany  dresser  and 
shelves  at  the  decease  of  my  wife  Hannah  Arrowsmith.  And  I  do 
hereby  give  and  bequeath  unto  my  dear  wife  Hanitah  Arrowsmith 
all  my  real  and  personal  estate  and  effects,  of  what  nature  or  kind 
soever  and  wheresoever,  which  I  shall  be  possessed  of  or  entitled 
to  at  the  time  of  my  decease,  to  hold,  use,  occupy,  possess,  and 
enjoy  the  same  during  the  term  of  her  natural  life ;  and  I  do 
hereby  declare  this  present  writing  shall  be  annexed  to  my  will 
and  taken  as  a  part  thereof ;  and  I  do  hereby  confirm  my  said  will 
in  all  respects  whereby  the  same  is  not  hereby  altered  or  revoked." 

The  testator  died  in  May,  1842,  and  his  widow  in  *  1858.    *  476 
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She  received  during  her  life  the  income  of  the  ready  money 
and  moneys  out  on  security,  it  being  assumed  that  the  codicil  gave 
her  a  life-interest  in  them.  Upon  her  death,  those  moneys  were 
paid  into  Court  under  the  Trustee  Relief  Act. 

Of  the  testator's  nephews  and  nieces  who  were  living  at  his 
death,  one,  Jane  Hartnell,  whose  representative  was  Ada  Hartnell, 
died  in  February,  1843,  and  several  others  died  in  the  lifetime  of 
the  widow,  but  more  than  a  twelvemonth  after  the  testator's 
death.  Those  who  survived  the  widow  presented  a  petition  for 
payment  to  them  of  the  whole  fund. 

yice-Ghancellor  Kindebslet  decided  that  the  codicil  did  not  give 
the  widow  a  life-interest  in  these  moneys,  and  that  all  tlie  neph- 
ews and  nieces  living  at  the  death  of  the  testator  took  vested  inter- 
ests,  liable  to  be  divested  only  on  death  before  the  expiration  of 
twelve  months  from  the  testator's  death ;  that  being  the  period 
for  which  an  executor  is  entitled  to  postpone  payment  of  a  legacy. 
Some  of  the  sm*viving  *  nephews  and  nieces  appealed  from  this 
decision. 

Mr.  W.  D,  Leufis  and  Mr.  Ince^  for  the  appellants.  —  The  cases 
lay  down,  that  where  a  legacy  is  given  over  on  the  death  of  the 
legatee  before  it  is  received,  that  means  on  his  death,  before  he 
has  acquired  a  present  right  to  receive.  Re  Dodg%orC%  Tru%t^  {ay 
Whiting  v.  Force,  (6)  Bernard  v.  Montague^  (c)  Law  v.  Thomp- 
son^ (d)  Cort  V.  Winder,  (e)     Here  the  codicil  gives  a  life-estate 

to  the  widow  in  this  fund,  for  if  it  does  not,  the  disposition 
*  477    is  nugatory,  since  the  will  already  gave  *  her  a  life-estate  in 

every  thing  else.  Blackwell  v.  Bull,  (jg^  It  is  not  necessary 
that  the  partial  revocation  by  the  codicil  should  be  equally  clear 
with  the  disposition  in  the  will :  it  is  enough  if  it  is  reasonably 
clear.  RandfiAd  v.  Mandfieldj  (K)  Duffield  v.  Duffield^  (t)  Cookson 
V.  Hancock.  (Jc)  It  being,  therefore,  impossible  that  the  nephews 
and  nieces  should  receive  their  shares  of  this  fund  till  the  death  of 
the  widow,  the  shares  of  all  such  of  them  as  died  before  her  are 
divested  in  favour  of  those  who  survived  her. 

(a)  1  Drew.  440.  (g)  1  Keen,  176. 

(b)  2  Beav.  671.  (A)  8  H.  L.  Cas.  225. 

(c)  IMeriv.  422.  (i)   8  Bligh  N.  S.  261. 

{(l)  4  Ru88.  92.  (it)  1  Keen,  817 ;  2  Myl.  &  Cr.  606. 

(0   1  CoU.  320. 
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Mr.  Waller  J  for  a  person  to  whom  a  charge  was  given  by  the 
will  on  the  share  of  one  of  the  nephews,  urged  that  his  client  was  in 
any  view  entitled  to  the  benefit  of  the  charge. 

ft 

He  referred  to  Wtgff  v.  Wiffff,  (a)  Hills  v.  Wirley,  (J)  Oke  v. 
Heath,  (c) 

« 
Mr.  John  Pearson^  for  the  representative  of  one  of  the  nephews 

who  died  in  the  lifetime  of  the  widow.  —  I  contend  that  the  widow 

did  not  take  a  life-interest  in  ^is  fund.     The  fair  construction  is, 

that  the  codicil  intended  only  to  show  that  the  widow  was  to  take 

a  life-interest  in  the  residue,  which,  by  the  will,  was  not  expressly 

disposed  of  during  her  life.      Doe  v.  Brasierj  (d)  Davenport  v. 

Coltman.  (e)     The  legacies  in  the  codicil  show  that  it  was  not 

intended  to  give  the  wife  a  life-interest  in  the  whole  estate.     But 

suppose  it  was  so  intended,  it  is  not  a  necessary  consequence  that 

the  time  of  vesting  indefeasibly  is  to  be  altered.     Under  the  will, 

a  legatee  who  survived  the  testator  twelve  months  would 

♦clearly  take  an  indefeasibly  vested  interest,  and  there  is    *478 

no  reason  why  the  interposition  of  a  life-estate  should  alter 

this,  the  purpose  being  merely  to  give  the  widow  a  benefit,  which 

purpose  is  satisfied  without  interfering  with  the  vesting  of  the 

shares  as  determined  by  the  will.     Doe  v.  Hole.  (^)     A  codicil  is, 

for  many  purposes,  treated  as  part  of  the  will,  but  not  for  such  a 

purpose  as  this.     Bonner  v.  Bonner^  (h)  Sail  v.  Seveme,  (i) 

Mr.  Lewinj  for  other  parties  in  the  same  interest. 

Mr.  H.  Jt.  Toung,  for  the  executor. 

Ada  Hartnell  was  served  with  the  petition,  but  did  not  appear. 

Mr.  Lewis,  in  reply. 

Judgment  reserved. 

December  10. 

The  Lord  Justice  Knight  Bruce.  —  I  think  that  this  case  is 
reasonably  clear  and  plain,  subject  only  to  the  possible  right  of 

(a)  1  Atk.  882.  (c)   9  M.  &  W.  481 ;  12  Sim.  688. 

(6)  2  Atk.  605.  (g)  15  Jur.  13. 

(c)   1  Ves.,  Sen.  135.  (A)  13  Ves.  379. 

id)  5  B.  &  Aid.  64.  (t)   9  Sim.  515. 
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Miss  Ada  Hartnell,  as  to  whom  I  understand  that  she  has  been 
served,  but  declines  to  appear,  and  as  to  whose  claim  1  -desire  to 
give  no  opinion.  It  appears  to  me,  that  in  all  other  respects  the 
decision  of  the  learned  Vice-Chancellor  is  perfectly  correct. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
said :  — 

There  are  two  questions  in  this  case,  firstly,  whether  the 
*  479  eleven  nephews  and  nieces  who  died  in  the  widow's  *  life- 
time, but  more  than  a  year  after  the  testator's  death,  became 
indefeasibly  entitled  to  shares ;  and,  secondly,  whether  the  niece 
who  died  within  a  year  from  the  testator's  death  became  so 
entitled. 

On  the  first  point,  it  was  argued,  on  behalf  of  the  appellants, 
that  the  codicil  gave  the  widow  a  life-interest  in  all  the  testator's 
property,  including  the  moneys  out  on  security,  which  were  spe- 
cifically bequeathed  by  the  will,  that,  therefore,  the  nephews  and 
nieces  could  not  receive  their  shares  during  her  life,  and  that  con- 
sequently the  shares  of  those  who  died  in  her  lifetime  went  over  to 
the  survivors.  This  depends  on  the  question,  whether,  under  the 
codicil,  the  widow  took  a  life-interest  in  the  specifically  bequeathed 
funds,  and  I  am  of  opinion  that  she  did  not.  The  codicil  gives 
legacies  payable  immediately,  one  of  them  in  terms  made  payable 
on  the  testator's  death  ;  it  is  manifest,  therefore,  that  the  life- 
interest  of  the  widow  was  not  intended  to  affect  the  whole  of  the 
testator's  property.  This  shows  that  the  words  of  the  codicil  were 
not  intended  to  bear  the  most  extended  construction,  and  obliges 
the  Court  to  consider  what  is  their  reasonable  construction,  and  I 
think  there  cannot  be  any  doubt  what  the  testator  intended.  He 
had  by  his  will  made  a  gift  of  the  residue  after  the  death  of  his 
wife,  but  there  was  no  gift  to  her,  except  by  implication,  and  the 
reasonable  view  appears  to  me  to  be,  that  he  intended,  by  his 
codicil,  to  remove  the  uncertainty  which  this  might  occasion,  and 
to  give  her  an  express  life-estate  in  the  residue. 

I  am  of  opinion,  therefore,  that  the  foundation  of  the  appellants' 
argument  on  this  point  fails,  and  that  the  eleven  nephews  and 

nieces  obtained  indefeasibly  vested  interests. 
*  480        *  As  to  the  share  of  Jane  Hartnell,  who  died  shortly 
after  the  testator's  death,  it  makes  very  little  difference  to 
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the  other  claimants,  whether  her  representative  receiyes  a  share 
or  not,  and  it  has  been  agreed  that  she  shall  receive  it.  It  there- 
fore becomes  unnecessary  to  express  an  opinion  as  to  her  title,  but 
if  it  were  necessary  to  give  an  opinion  upon  that  point,  I  should  be 
disposed  to  think  that  the  order  of  the  Vice-Chancellor  should  be 
modified  by  directing  an  inquiry,  whether  any  part  of  the  fund 
was  received,  and  could  properly,  having  regard  to  the  state  of 
the  assets,  haice  been  paid  over  within  the  year.  The  executors, 
according  to  the  general  rule,  might  have  paid  it ;  but  the  Yice- 
Ghancellor's  decision,  that  the  gift  over  takes  effect  on  death  within 
the  year,  would  prevent  their  making  any  payment  within  that 
period.  I  agree  with  the  Yice-Ghancellor,  that  the  shares  did  not 
vest  indefeasibly  on  the  testator's  death,  and  I  do  so  on  the  follow- 
ing grounds.  The  expression  "  die  before  receiving  their  respec- 
tive shares,"  can  only  apply  to  nephews  and  nieces  who  were 
pointed  out  as  objects  of  gift ;  but  the  gift  is,  in  express  terms,  con- 
fined to  nephews  and  nieces  living  at  the  testator's  death.  He, 
therefore,  when  he  speaks  of  their  dying  before  they  receive  their 
shares,  cannot  have  been  contemplating  their  dying  in  his  life- 
time. There  are  two  periods  to  which  the  words  may  refer,  the 
period  when  the  fund  was  actually  got  in,  or  the  period  when  it 
could  have  been  paid  over  to  the  legatees.  To  refer  them  to  the 
former  period  would  be  a  most  inconvenient  construction,  and  I  am, 
therefore,  disposed  to  think,  that  if  it  were  necessary  to  decide  the 
question,  the  proper  course  would  be  to  direct  an  inquiry  when  the 
specifically  bequeathed  moneys  could  have  been  paid  to  the  legatees. 
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♦481  *  EVANS  V.  CARRINGTON, 

I860.    November  12,  18,  14.     December  10.    Before  the  Lord  Chancellor 

Lord  Campbell. 

Non-disclosure  of  antenuptial  incontinence  on  the  part  of  a  wife  held  not  to  be 
such  a  fraud  upon  the  husband  as  to  entitle  him  to  set  aside  a  settlement 
made  upon  the  marriage.* 

But,  semble,  that  adultery,  committed  before  separation,  will  invalidate  a  separa- 
tion deed. 

The  Court  of  Chancery  has  no  jurisdiction  to  deprive  an  adulteress,  whose  mar- 
riage has  been  dissolved,  of  any  benefit  under  the  settlement  made  upon  the 
marriage.' 

The  circumstance  of  a  wife  having  induced  her  husband  to  execute  a  deed  of 
separation,  in  contemplation  of  a  renewal  of  the  illicit  intercourse,  hM 
sufficient  to  invalidate  the  deed. 

This  was  an  appeal  from  the  decree  of  Vice-Chancellor  Wood, 
dismissing  the  plaintiff's  bill,  filed  for  the  purpose  of  having  a 
marriage  settlement  and  deed  of  separation  set  aside,  on  the 
ground  (among  others)  that  a  dissolution  of  the  marriage  had 
been  decreed  by  reason  of  the  adultery  of  the  wife. 

By  the  settlement  in  question,  dated  the  12th  of  November,  1850, 
and  made  on  the  marriage  of  the  plaintiff  with  the  defendant  Mary 
Sophia  Carrington,  the  plaintiff  appointed  a  jointure  of  600/.  a 
year,  charged  on  real  estate,  to  the  defendant  if  she  should  survive 
him;  and  covenanted  that  any  future  acquired  property  of  the 
defendant,  amounting  to  200/.  or  upwards,  should  be  settled  upon 
trust  for  the  husband  and  wife  successively  for  life  ;  with  remainder 
upon  trust  for  the  issue  of  the  marriage ;  and,  in  default  of  chil- 
dren, upon  trust  for  the  wife  absolutely  if  she  were  the  survivor ; 
and  as  she  should  by  will  appoint  in  case  she  should  die  in  the 
plaintiff's  lifetime. 

The  marriage  was  solemnized  on  the  14th  of  November,  1850,  a 
sum  of  1000/.  3/.  per  cent  consols  having  been  previously  trans- 

'  A  concealment,  to  be  material,  must  be  the  concealment  of  something  that 
the  party  concealing  was  under  some  legal  or  equitable  obligation  to  disclose. 
Irvine  v.  Kirkpatrick,  7  Bell  Sc.  Ap.  186;  Horsfall  o.  Thomas,  1  H.  &  C.  idD, 
per  Bramwell  B. ;  Arch  bold  o.  Lord  Howth,  L.  R.  Ir.  2  C.  L.  629  ;  M'Lure  v. 
Ripley,  2  Mac.  &  G.  274 ;  Greenfield  v.  Edwards,  2  De  G.,  J.  &  S.  582,  698. 

'  This  has  been  changed  by  Act  of  Parliament.  . 
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ferred  by  the  lady's. father  into  the  name  of  the  plaintiff,  as  her 
marriage  portion. 

There  had  been  no  issue  of  the  marriage*. 

*  Very  shortly  after  the  marriage,  the  plaintiff  saw  reason    *  482 
to  believe  that  he  did  not  possess  the  affections  of  his  wife ; 
and  on  the  21st  of  March,  1851,' the  defendant  left  him  and  refused 
any  longer  to  cohabit  with  him  as  his  wife. 

It  was  shortly  afterwards  arranged  and  agreed  between  the 
plaintiff  and  his  wife's  father,  that  the  plaintiff  and  his  wife  should 
continue  to  live  separate ;  and  as  part  of  such  arrangement  a  sep- 
aration deed  was  executed,  dated  the  10th  May,  1851,  between  and 
by  the  plaintiff  of  the  first  part,  his  wife  of  the  second  part,  and 
her  father  J.  W.  Garrington  of  the  third  part,  whereby  the  plaintiff 
granted  to  the  said  J.  W.  Garrington,  in  trust  for  the  said  Mary 
Sophia  Evans,  during  the  joint  lives  of  herself  and  the  plaintiff,  an 
annuity  of  250Z.  a  year,  to  be  increased  on  certain  contingencies  to 
S50Z.,  and  secured  upon  the  life-interest  of  the  plaintiff  in  certain 
property  to  which  the  plaintiff  was  entitled  under  his  uncle's  will ; 
and  the  plaintiff  covenanted  that  all  future  acquisitions  of  real  or 
personal  estate  which  should  devolve  upon  his  wife  should  be  for 
her  separate  use.  The  deed  then  contained,  on  the  part  of  J.  W. 
Garrington  the  trustee,  a  covenant  that  the  said  Mary  Sophia  Evans 
should  not  molest  the  plaintiff,  or  attempt  to  compel  him  to  cohabit 
with  her,  and  that  during  the  said  separation  the  plaintiff  should  - 
not  be  obliged  to  pay  for  the  maintenance,  support,  lodging,  or 
wearing  apparel  of  his  wife,  or  for  any  expense  connected  with  her 
living,  or  to  pay  any  debts  already  contracted  by  her,  or  which 
might  be  contracted  during  the  separation  by  her,  or  in  reference 
to  her  maintenance  or  living;  and  the  trustee  covenanted  to 
indemnify  the  plaintiff  against  the  maintaining,  supporting,  lodg- 
ing, clothing,  and  living  of  his  wife  during  separation,  and  against 
all  such  debts  and  liabilities  as  aforesaid,  and  against  all 
losses  and  claims  in  respect  of  *  the  living  of  the  said  Mary  *  488 
Sophia  Evans,  or  such  debts  or  liabilities,  or  in  anywise  re- 
lating thereto.  And  it  was  declared  that  the  provisions  of  the  dee4 
were  to  cease  in  case  Mrs.  Evans  should  prosecute  any  suit  against 
the  plaintiff  for  alimony  or  maintenance,  and  that  the  deed  was  to  be 
without  prejudice  to  the  jointure  secured  by  the  marriage  settle- 
ment. 
In  1854,  the  plaintiff  brought  an  action  of  crim.  con.  against 
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Robinson,  which  resulted,  on  the  first  trial,  in  a  verdict  for  the 
defendant,  but  on  a  new  trial  the  plaintiflT  obtained  a  verdict  with 
600/.  damages. 

In  February,  1858,  the  plaintiff  commenced  a  suit,  in  the  Court 
for  Divorce  and  Matrimonial  Causes,  for  dissolution  of  marriage 
on  the  ground  of  the  alleged  adultery  of  his  wife  with  Robinson, 
which  resulted  in  a  verdict  for  the  plaintiff  on  the  issues  raised, 
and  in  a  decree,  pronounced  in  January,  1859,  of  dissolution  of 
the  marriage,  with  costs  to  be  paid  by  Robinson  the  corespondent. 

The  Court,  however,  at  the  hearing  of  the  suit,  declined  to 
accede  to  an  application  for  relief  in  respect  of  the  settlement  and 
separation  deed,  on  the  ground  that  such  relief  was  not  within  the 
scope  of  its  jurisdiction. 

At  the  date  of  this  decree,  the  Divorce  Act  in  force  was  the  20 
&  21  Vict.  c.  85,  the  Amending  Act,  22  &  23  Vict.  c.  61,  not 
having  been  passed  until  the  13th  August,  1859. 

The  plaintiff  paid  the  annuity  under  the  separation  deed  up  to 
and  inclusive  of  the  half-yearly  day  or  payment  immediately  pre- 
ceding the  decree  of  divorce,  after  which  he  declined  to  make  any 

further  paymAits. 
*  484  *  On  the  20th  October,  1859,  the  trustee  of  the  deed  of 
separation  brought  an  action  against  the  plaintiff  for  subse- 
quent arrears  of  the  said  annuity,  whereupon  the  plaintiff  insti- 
tuted the  present  suit,  against  Mary  Sophia  Carrington,  "  otherwise 
and  generally  calling  herself  and  known  as  Mary  Sophia  Evans, 
the  late  wife  of  the  plaintiff,"  and  the  respective  trustees  of  the 
deeds  of  settlement  and  separation,  which,  after  setting  forth  the 
facts  above  mentioned,  contained  the  following  statement : — 

"  The  said  marriage  between  the  plaintiff  and  the  said  defend- 
ant Mary  Sophia  Carrington,  otherwise  Evans,  as  well  as  the  said 
indenture  of  settlement  of  the  12th  day  of  November,  1850,  were 
procured  by  fraud  and  collusion  on  behalf  of  the  said  defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  who,  previously  to  her 
aforesaid  marriage  with  the  plaintiff,  had,  unknown  to  the  plaintiff, 
committed  fornication  with  the  said  Robert  Ansley  Robinson,  and 
the  connection  which  had  been  so  as  aforesaid  formed  between  ^he 
said  Robert  Ansley  Robinson  and  the  said  Mary  Sophia  Carring- 
ton, otherwise  Evans,  previously  to  her  said  marriage  with  the 
plaintiff,  was,  unknown  to  the  plaintiff,  renewed  after  the  said 
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marriage ;  and  the  defendant  Mary  Sophia  Garrington,  otherwise 
Evans,  in  fact  and  as  Bforesaid,  left  the  plaintiff  and  refused  to 
cohabit  with  him  previously  to  the  date  and  execution  of  the  said 
indenture  of  the  10th  May,  1861,  and  in  order  that  she  might 
more  readily  have  adulterous  intercourse  with  the  said  Robert 
Ansley  Robinson ;  and  the  said  defendant  Mary  Sophia  Garring- 
ton,  otherwise  Evans,  also  fraudulently  procured  the  plaintiff  to 
execute  the  said  indenture  of  the  10th  May,  1851,  for  the  purpose 
of  more  securely  carrying  on  her  said  adulterous  intercourse  with 
the  said  Robert  Ansley  Robinson ;  and,  as  evidence  hereof, 
the  *  plaintiff  charges,  that  it  was  fully  proved,  as  well  *  485 
upon  the  second  trial  of  the  said  action  for  criminal  con- 
versation against  the  said  Robert  Ansley  Robinson,  as  upon  the 
aforesaid  trial  of  the  said  issues  in  the  said  Gourt  for  Divorce  and 
Matrimonial  Gauses,  that  the  said  defendant  Mary  Sophia  Garring- 
ton,  otherwise  Evans,  had  committed  fornication  with  the  said 
Robert  Ansley  Robinson  previously  to  her  marriage  with  the 
plaintiff.  At  the  time  the  plaintiff  so  as  aforesaid  married  the 
said  defendant  Mary  Sophia  Garrington,  otherwise  Evans,  he  was 
wholly  ignorant  of  any  fornication  or  other  improper  intercourse 
having  taken  place  between  the  said  defendant  Mary  Sophia  Gar- 
rington, otherwise  Evans,  and  the  said  Robert  Ansley  Robinson, 
or  any  person ;  and  the  plaintiff  was  induced,  by  the  said  defend- 
ant Mary  Sophia  Garrington,  otherwise  Evans,  to  believe,  and  he 
verily  believed,  at  the  time  of  such  marriage,  and  also  thenceforth 
up  to  the  date  of  the  execution  of  the  said  indenture  of  the  10th 
May,  1851,  and  for  some  time  subsequent  thereto,  and  until  he 
discovered  the  adultery  aforesaid,  that  the  said  defendant  Mary 
Sophia  Garrington,  otherwise  Evans,  was  a  virgin  at  the  time  of 
her  said  marriage  with  the  plaintiff,  and  of  unimpeachable  con- 
duct. And  the  plaintiff  charges,  that  unless  he  had  fully  believed, 
during  his  addresses  to  the  said  defendant  Mary  Sophia  Garring- 
ton, otherwise  Evans,  previously  to  their  said  marriage,  and  at  the 
time  of  such  marriage,  that  the  said«  defendant  Mary  Sophia 
Garrington,  otherwise  Evans,  had  not  pledged  her  affections  to  the 
said  Robert  Ansley  Robinson  or  any  other  person,  and  that  she 
was  a  virgin  and  of  perfectly  chaste  conduct,  the  plaintiff  would 
not  have  married  her." 

The  bill  prayed  that  the  settlement  and  the  separation  deed, 

[  379  ] 


*  485  CASES  IN   CHANCBBT. 

or  at  least  the  latter  of  those  deeds,  might  be  delivered 

*  486   *  up  to  be  cancelled,  or  might  be  declared  void  from  the 

date  of  the  decree  for  dissolution  of  marriage,  the  plaintiff 
offering  to  deal  with  the  portion  of  10002.  stock,  and  any  benefits 
coming  to  him  under  the  said  deeds,  as  the  Court  should  direct ; 
or,  if  the  Court  should  consider  the  Divorce  and  Matrimonial 
Causes  Court  was  the'  proper  jurisdiction,  then  that  such  proceed- 
ings might  be  directed  to  that  Court  as  the  Court  should  think  fit ; 
or,  if  this  Court  should  consider  the  separation  deed  was  still 
valid,  then  that  the  expenses  of  the  plaintiff  in  the  proceedings 
for  the  divorce  might  b^  declared  to  be  expenses  within  the  cove- 
nant for  indemnity  contained  in  the  indenture  of  the  10th  May, 
1861. 

The  bill  also  prayed  that  the  necessary  accounts  might  be  taken, 
and  for  an  injunction  to  restrain  the  further  prosecution  of  the 
action  at  law  to  recover  the  arrears  of  the  annuity. 

To  this  bill  the  defendants  Mary  Sophia  Carrington  and  the 
trustees  demurred  for  want  of  equity,  and  the  demurrer  was,  on 
the  7th  December,  1859,  allowed  by  Vice-Chancellor  Wood,  but 
leave  was  given  to  amend  the  bill  by  adding  an  averment  of  adul- 
tery between  the  marriage  and  the  separation  deed. 

The  bill  was  accordingly  amended  by  adding  allegations  to  that 
effect ;  but,  upon  the  hearing,  his  Honor  was  of  opinion,  that  these 
allegations  were  not  established  by  the  evidence,  and  dismissed 
the  bill,  (a) 

Mr.  Bolt  and  Mr.  Halletty  for  the  plaintiff.  —  Both  the  marriage 
settlement  and  the  deed  of  separation  were  obtained  in 

•  487   furtherance  of  a  fraudulent  scheme  concocted  •  for  the  pur- 

pose of  facilitating  and  continuing  an  immoral  intercourse 
between  the  defendant  M.  S.  Carrington  and  her  paramour  Robin- 
son. The  evidence  shows  a  continuance  of  that  intercourse, 
almost  uninterruptedly,  from  a  period  antecedent  to  the  marriage 
till  long  after  the  execution  of  the  separation  deed.  The  settle- 
ment therefore  may  be  set  aside,  on  the  ground  of  fraud.  Colom'- 
bine  V.  Penhallj  (6)  Fraser  v.  Thompson  ;  (c)  and  even  at  law 
relief  may  be  had  against  a  fraudulent  separation  deed.  Uvans  v. 
Edmonds,  (d) 

(a)  See  Evans  v.  Carrington,  IJ.  &  H.  598-610. 
(6)  1  Sm.  &  Giff.  228.  (c)   1  Giff.  49.  (<l)  13  C.  B.  777. 
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Next,  the  adultery  of  the  wife,  and  the  divorce  founded  upon  it, 
give  the  Court  jurisdiction  to  deal  with  the  settlement.  Ball  v. 
Montgomery y  (ja)  Carr  v.  JEaatabrooke,  (6)  Upon  the  true  con- 
striction of  the  deed  of  separation,  the  intention  was  that  the  pro- 
yinons  of  that  deed  were  to  remain  in  force  only  during  the 
coverture.  From  the  time  of  the  decree  for  dissolution  of  the 
marriage  for  adultery,  the  liability  of  the  husband  under  that  deed 
ceased,  and  it  became  of  no  validity  whatever,  except  as  to  debts 
prior  to  that  decree.  The  adultery  and  divorce  together  having 
destroyed  the  consideration  for  the  separation  deed,  the  plaintiff 
ceased  to  be  under  any  obligation  under  it  to  pay  his  wife's  debts 
and  expenses.  Hirst  v.  Tolsony  (c)  Mirehonse  v.  RenneUy  (d) 
Bury  V.  Allen  (e),  Russell  v.  Smythj  (^)  Qovier  v.  Hancock^  (A) 
JDeveauxx.  Conolly;Qt)  Code  Nap.,  tit.  Divorce  (6),  c.  4,  §§  299, 
800,  301 ;  1  Ersk.  Inst.,  bk.  1,  tit.  6. 

♦  Sir  Hugh  Cairns  and  Mr.  Freeling^  for  the  defendant  *  488 
M.  S.  Carrington.  —  the  evidence  does  not  establish  fraud 
in  obtaining  either  the  marriage  or  the  separation  deed.  What- 
ever power  there  may  be  of  dealing  with  the  settlement  or  the 
separation  deed  upon  the  dissolution  of  the  marriage,  is  not,  nor 
ever  has  been,  within  the  jurisdiction  of  this  Court,  but  is  now 
vested  in  the  Divorce  and  Matrimonial  Causes  Court.  The  Court 
cannot  set  aside  the  settlement,  except  on  the  terms  of  a  restitutio 
ad  integrum.  The  cesser  of  the  consideration  given  is  no  ground 
for  such  a  decree.  Sidney  v.  Sidney  (i),  Blount  v.  Winter ^  (i) 
Budianan  v.  Buchanan^  (m)  Seagrave  v.  Seagrave^  (n)  In  re  Anne 
Walker^  (o)  Field  v.  Serres.  (p) 

The  law  is,  that  when  once  the  consideration  for  a  contract  has 
been  given,  the  contract  cannot  be  afterwards  set  aside  on  the 
ground  of  the  cesser  of  the  consideration.  Cox  v.  Barnard,  (j) 
Jee  V.  ThurloWy  (r)  Campbell  v.  Ingilby.  (/) 

(o)  2  Vea.,  Jr.  191-196.  (d)  8  Bing.  490. 

(6)  4  Ves.  146.  (c)   1  CoU.  689. 

(c)  2  Mac.  &  G.  184. 

{g)  9  M.  &  W.  810;  1  Dowl.  P.  C.  N.  S.  929. 

(A)  6  T.  R.  603.  (o)  LI.  &  Go.  temp.  Sugd.  299. 

<t)   8  C.  B.  640.  ip)  1  Bos.  &  Pul.,  N.  R.  121. 

(ifc)  3  P.  Wms.  269.  (g)  8  Hare,  810. 

(0    3  P.  Wms.  276.  n.  (r)   2  B.  &  C.  547. 

(m)  1  Ball  &  B.  203.  (*)  21  Beav.  667 ;  1  De  G.  &  J.  398. 

(n)  13  Ves.  439. 
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Mr.  Brodrick^  for  the  trustees. 
Mr.  Moltj  iu  reply. 
Judgment  reserved. 

December  10. 

The  Lord  Chancellor.  —  I  am  clearly  of  opinion  that,  as  far 
as  the  marriage  settlement  is  concerned,  the  decree  appealed 

*  489   from  ought  *  to  be  affirmed.     On  this  part  of  the  case  I  had 

made  up  my  mind  at  the  conclusion  of  the  opening  of  the 
appellant's  counsel ;  and  if  it  were  not  so  intimately  connected 
with  the  deed  of  separation,  I  should  not  have  required  the  respon- 
dent's counsel  to  address  me  upon  it. 

This  case  is  not  to  be  decided  by  the  Levitical  law,  nor  by  the 
Code  Napoleon,  nor  by  any  other  foroign  code  referred  to,  but  by 
the  law  of  England,  which  is  explicit  and  well  established  upon 
this  subject. 

There  is  no  ground  for  impeaching  the  marriage  settlement  on 
the  ground  of  fraud.  Giving  credit  to  the  antenuptial  inconti- 
nence imputed  to  the  lady,  it  is  impossible  to  say  her  suppression 
of  her  frailty,  and  the  simple  fact  of  hefr  coming  into  the  arms  of 
her  husband  as  if  she  had  been  an  untouched  virgin,  would  be  such 
a  fraud  upon  him  as  would  have  given  him  a  right  to  set  aside 
the  marriage  settlement.  This  course  could  only  be  justified  by 
the  tyrannicallegislation  of  Henry  VIII.,  making  it  high  treason  in 
any  woman  not  a  virgin  to  conceal  her  lapse  from  virtue  and  to 
marry  the  king.  Such  legislation,  down  to  the  present  time,  when 
there  have  been  attempts  to  justify  many  of  the  acts  of  that  sov- 
ereign, formerly  considered  very  disreputable,  has  remained,  as 
far  as  I  know,  as  yet  without  defence  or  palliation. 

We  have  no  occasion  to  consider  what  might  be  the  effect  upon 
a  marriage  settlement  of  clear  proof  that  an  unchaste*  woman  had 
conspired  with  others,  by  fraudulent  misrepresentations,  to  palm 
herself  on  a  suitor  as  a  virgin  worthy  of  his  choice ;  for  Robinson 
alone  is  suggested  as  the  conspirator  with  the  lady ;  and  even  if 
his  declaration  at  the  Cheltenham  club  about  Evans  being  ^^  a 
slippery  fish  at  last  hooked  "  were  admissible  in  evidence, 

*  490    *  it  would  be  quite  insufficient  to  prove  that,  in  combination 

with  her,  he  planned  and  brought  about  the  marriage. 
The  marriage  settlement  being  valid  when  executed,  the  wife, 
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according  to  our  law,  did  not  by  adultery  lose  any  benefit  which  it 
conferred  upon  her.  This  has  been  the  clear  understanding  of  all 
English  lawyers ;  and  if  decisions  are  wanted  I  need  only  refer  to 
Sidney  v.  Sidney ^  (a)  Blount  v.  Winter^  (6)  Buchanan  v.  Bvr 
chanan,  (c)  and  Field  v.  Serre9.  (i) 

The  simple  dissolution  of  marriage  for  adultery  makes  no  difTer- 
ence.  Till  very  recently,  this  could  only  be  effected  by  a  privileg- 
ium^  an  Act  of  the  legislature  in  the  form  of  a  divorce  bill.  Such 
bills  sometimes  contained  clauses  which  had  full  effect,  from  the 
omnipotence  of  Parliament,  to  vary  the  provisions  of  marriage 
settlements  according  to  what  was  fit  according  to  the  circum- 
stances of  particular  cases.  But  in  as  far  as  the  marriage  settle- 
ment was  not  expressly  varied  by  the  Divorce  Bill,  the  marriage 
settlement  stood  firm,  and  might  be  enforced  for  the  benefit  of  the 
divorced  wife. 

Can  it  be  said  that  there  is  a  difference  as  to  the  effect  of  a 
dissolution  of  the  marriage,  whether  this  be  brought  about  legisla- 
tively by  a  prtvileffiunij  or  judicially  under  a  general  law  ?  All  the 
arguments  for  setting  aside  the  marriage  settlement  after  the 
divorce  d  vinculo  apply  with  equal  force  to  both  modes  of  dissolu- 
tion. 

No  new  power  has  been  conferred  on  a  Court  of  Equity  to 
interfere  with  the  settlement.  By  sect.  45  of  20  &  21 
*  Vict.  c.  85,  it  is  provided  that  in  any  case  in  which  the  *  491 
Court  thereby  constituted  should  pronounce  a  sentence  of 
divorce  for  the  adultery  of  the  wife,  if  it  should  be  made  to  appear 
to  the  Court  that  the  wife  was  entitled  to  any  property  either  in 
possession  or  reversion,  it  should  be  lawful  for  the  Court,  if  it 
should  think  proper,  to  order  such  settlement  as  it  should  think 
reasonable  to  be  made  of  such  property,  or  any  part  thereof,  for  the 
benefit  of  the  innocent  party  and  of  the  children  of  the  marriage, 
or  either  or  any  of  them. 

When  the  Act  of  last  session,  28  &  24  Vict.  c.  144,  was  passing 
through  Parliament,  there  was  a  proposal  to  extend  this  power ;  but 
no  further  addition  to  it  could  be  obtained  than  that  any  instru- 
ment executed  under  it  pursuant  to  an  order  of  the  Court  should 
be  deemed  valid,  notwithstanding  the  disability  of  coverture. 
Whether  in  the  exercise  of  this  power  the  Court  of  Divorce  could 

(a)  8  P.  Wms.  269  (c)  1  Ball  &  B.  203. 

(6)  3  P.  Wms.  276,  n.  (d)  1  Bob.  &  PuL,  N.  R.  121. 
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meddle  with  the  wife's  jointure  nnder  a  marriage  settlement  we 
need  not  here  inquire.  The  legislature  certainly  has  not  conferred 
any  such  power  upon  the  Court  of  Chancery.  The  Court  of  Chan- 
cery, therefore,  remains  powerless  where  the  marriage  has  been 
dissolved  by  the  Divorce  Court,  as  it  was  where  the  divorce  was 
by  Act  of  Parliament.     So  much  for  the  marriage  settlement. 

With  respect  to  the  deed  of  separation,  although  the  Vice-Chan- 
cellor was  equally  clear  that  the  suit  could  not  be  supported,  I 
find  much  greater  difficulty.  I  agree  with  him  that  this  deed 
cannot  be  set  aside  on  the  ground  that  the  wife  is  actually  proved 
to  have  carried  on  an  illicit  intercourse  with  Robinson  after  her 
marriage,  and  before  the  deed  was  executed.  Such  proof  would 
have  invalidated  the  deed,  for  in  that  case  the  plaintiff  not  being 
liable  for  her  maintenance  when  she  lived  separate  from 
*  492  him,  he  required  no  indemnity  against  a  claim  of  *  this 
sort,  so  that  there  would  be  no  consideration  for  his  promise 
to  pay  the  annuity ;  and  he,  being  in  ignorance  of  the  adultery, 
would  be  considered  as  having  been  fraudulently  induced  to  exe- 
cute the  deed.  But  although  the  behaviour  of  the  wife  was 
unbecoming  and  suspicious  between  the  time  of  her  return  to 
Cheltenham,  when  she  had  quarrelled  with  her  husband  at  Leices- 
ter, and  the  day  when  the  deed  was  executed,  and  she  may  be  con- 
sidered as  showing  a  continuance  of  her  improper  attachment  to 
Robinson,  and  a  readiness  to  renew  her  illicit  intercourse  with  him, 
I  think  that  no  facts  are  in  evidence  from  which  the  inference  can 
judicially  be  drawn  that  any  act  of  adultery  was  committed  during 
this  interval.  Therefore  the  new  allegation  of  such  acts  of  adul- 
tery, introduced  into  the  bill  on  the  amendment,  is  unsupported 
and  unavailing. 

Nor  do  I  think  that  the  deed  of  separation,  if  valid  when  exe- 
cuted, was  invalidated  by  the  subsequent  adultery,  and  the  argu- 
ments founded  upon  alleged  failure  of  consideration,  and  upon  the 
construction  of  the  covenant  to  pay  the  annuity,  do  not  seem  to 
me  to  apply  more  forcibly  to  this  deed  than  to  the  marriage  settle- 
ment. 

But  I  am  of  opinion  that  the  deed  of  separation  was  fraudulent 
and  void  in  its  inception,  on  the  ground  that  the  wife,  having 
before  the  marriage  had  illicit  intercourse  with  Robinson,  induced 
the  plaintiff  to  execute  the  deed  in  contemplation  of  a  renewal  of 
that  illicit  intercourse,  and  that  she  might  carry  it  on  with  more 
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facility.  If  there  be  evidence  reasonably  to  support  such  infer- 
ences, I  cannot  doubt  that  the  deed  ought  to  be  set  aside. 
JEvans  v.  JEdmands  (a)  is  not  an  exact  authority  *  for  this  *  493 
position,  as  here  there  is  no  sufficient  evidence  of  an  act 
of  adultery  having  been  committed  prior  to  the  execution  of  the 
deed  of  separation.  But  I  think  that  both  cases  rest  upon  the 
same  principles  of  morality,  justice,  and  expediency.  If  the  cove- 
nant was  obtained  with  such  a  view,  and  for  such  a  purpose,  will 
the  tribunals  of  any  Christian  or  of  any  civilized  country  assist 
the  wife,  when,  having  carried  on  the  adulterous  intercourse  which 
she  had  contemplated,  she  seeks  to  enforce  the  covenant  ? 

^t  me  then  look  to  the  evidence,  which  every  one  at  first  is 
induced,  if  possible,  to  disbelieve,  from  the  depravity  which  it  dis- 
closes. But  we  find  that  this  unfortunate  woman  must  have  been 
gradually  trained  on  by  her  seducer  in  the  ways  of  lasciviousness 
till  she  became  lost  to  all  sense  of  decency  as  well  as  of  purity. 
So  early  as  May,  1845,  considerable  progress  had  been  made  in 
her  degradation.  The  scene  in  the  garden  at  Swynning,  near 
Tewkesbury,  was  proved  by  several  witnesses  of  undoubted  credit 
and  above  all  suspicion,  when  she,  being  in  her  twentieth  year, 
permitted  Mr.  Robinson,  a  married  man,  whose  wife  she  must 
have  been  well  acquainted  with  at  Cheltenham,  to  take  such  inde- 
cent liberties  with  her  that  Miss  Maxwell,  the  lady  whom  she  had 
been  visiting  with  Mr.  Robinson,  when  informed  of  them,  gave 
orders  not  to  admit  her  visits  to  the  house  in  future,  and  she  and 
Mr.  Robinson  were  not  received  when  they  again  came  to  this 
lady's  house  at  Swynning.  The  late  wife  of  the  plaintiflF  (then 
Miss  Carrington,  whom  for  convenience  I  shall  still  designate  as 
Mrs.  Evans)  on  her  oath  not  only  denies  these  liberties,  but  denies 
that  there  ever  was  any  such  meeting  at  Miss  Maxwell's,  at  Swyn- 
ning ;  thereby,  I  am  sorry  to  say,  taking  away  all  weight  from  her 
denial  of  the  charges  of  immorality  against  her. 

*I  do  not  enter  into  the  manner  in  which,  before  her  *494 
marriage,  she  was  in  the  habit  of  riding  out  with  Mr.  Robin- 
son, on  a  horse  of  his,  and  walking  with  him  in  places  little  fre- 
quented, and  going  home  with  him  from  balls  in  a  cab  at  Chelten- 
ham, which  caused  much  scandal  in  that  town,  and  ought,  in  the 
opinion  of  Vice-Chancellor  Page  Wood,  to  have  put  Mr.  Evans 
upon  his  guard  when  courting  her.    Her  antenuptial  illicit  inter- 

(a)  18  C.  B.  777. 
VOL.  u.  25  [  885  ] 
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course  with  Mr.  Robinson,  in  July,  1849,  is  fuUj  established  hj 
Boston,  the  flyman,  if  he  is  to  be  believed.  He  does  tell  an  im- 
probable story,  if  he  were  speaking  of  persons  who  had  any  regard 
to  decency,  but  he  is  strongly  corroborated  by  disinterested  and 
respectable  witnesses;  and  although  there  appears  to  be  some 
mistake  about  a  date,  and  there  is  an  attempt  at  an  aZtit,  I  must 
declare  my  full  conviction  that  what  he  swears  is  substantially 
true.  I  do  not  feel  myself  now  at  liberty  to  rely  upon  the  advan- 
tage which  I  enjoyed  in  having  been  present  when  he  and  the  wit- 
nesses upon  this  subject  were  examined  before  me  vivd  voce^  and 
I  saw  their  demeanour.  But,  confining  myself  to  the  written 
depositions,  coupled  with  the  undoubted  evidence  of  the  manner 
in  which  Mr.  Robinson  and  this  unhappy  female  were  in  the  habit 
of  comporting  themselves,  I  think  that  the  illicit  intercourse  in 
the  fly,  spoken  to  by  Boston,  is  satisfactorily  established. 

I  have  now  to  consider  what  took  place  between  the  date  of  the 
marriage  and  the  execution  of  the  deed  of  separation.  We  know 
nothing  distinctly  of  the  manner  in  which  Mr.  and  Mrs.  Evans 
behaved  to  each  other  till  they  came  to  Leicester.  There  I  can 
see  nothing  to  blame  in  the  conduct  of  Mr.  Evans  except  his  ask- 
ing her  to  live  in  the  same  house  with  his  mother,  contrary  to  a 
promise,  she  says,  that  he  made  to  her  before  marriage. 

*  495    But  on  her  part  I  discover  a  strong  dislike  of  *  her  hus- 

band, an  eagerness  to  quarrel  with  him,  and  a  strong  desire 
to  return  to  Cheltenham,  where  Robinson  was  then  living.  The 
manner  in  which  she  complained  of  her  lodgings  in  Leicester,  and 
of  Leicester  not  being  a  fit  place  for  a  lady  like  her  to  live  in 
during  the  hunting  season,  the  part  she  took  when  her  maid 
had  so  grossly  misconducted  herself,  and  the  determination  she 
expressed  to  return  to  her  parents  at  Cheltenham,  although  her 
husband,  without  mentioning  Robinson's  name  to  her,  strongly 
objected  to  her  residing  in  that  town,  lead  me  to  think  that  a  per^ 
manent  separation  from  her  husband  was  then  in  her  contempla- 
tion. This  is  strengthened  by  her  conduct  from  the  time  she 
carried  into  efiect  her  purpose  of  returning  to  Cheltenham  and  was 
separated  from  her  husband.  She  made  her  father's  house  her 
home,  but  she  seems  constantly  to  have  been  in  Robinson's  com- 
pany  and  under  circumstances  which,  although  they  do  not  support 
a  judicial  inference  of  adultery  then  having  been  committed 
between  them,  excited  suspicion  and  scandal. 
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Mrs.  Wiggetts,  a  respectable  lady,  wholly  disinterested,  in  her 
affidavit  of  23d  February,  1860,  swears  that  she  was  on  a  visit  at 
Lansdown  Terrace,  Cheltenham,  from  December,  1850,  to  the  8th 
of  May  following;  that  she  well  remembers  that  immediately 
after  the  separation,  and  from  that  time  to  the  8th  of  May,  she 
constantly  met  the  defendant  Mrs.  Evans  and  Robinson  in  the 
neighbourhood  of  Lansdown  Terrace,  '^  and  several  times  near 
Christchurch,  which  is  an  unfrequented  spot  in  that  locality,"  but 
which  she,  the  deponent,  often  had  occasion  to  pass  to  visit  her 
cousin,  and  conceiving  such  conduct  vto  be  improper  under  the 
circumstances,  the  deponent  ceased  to  recognize  them  and  never 
afterwards  called  or  visited  at  the  house.  The  deponent  then 
mentions  a  particular  occasion  upon  which  her  aunt,  with 
whom  she  was  *  then  on  a  visit, "  remonstrated  with  Robin-  *  496 
Bon  upon  his  being  so  constantly  seen  alone  with  Mrs. 
Evans,  and  stated  that  it  had  become  a  public  talk,  and  that  if  he 
was  a  real  friend  to  the  family  of  the  Carringtons,  in  her  opinion, 
he  would  never  pass  their  threshold  again." 

Richard  Litchfield,  Esq.,  a  distant  connection  of  Robinson, 
swears  that,  from  1850  until  the  action  was  brought,  he  was  resid- 
ing at  Lansdown  Terrace,  Cheltenham,  and  noticed  that  the 
defendant  Mrs.  Evans  and  Robinson  ^'  were  frequently  together 
alone  walking  up  and  down  in  front  of  his  house  in  Lansdown 
Terrace  aforesaid,  at  or  about  the  time  of  the  said  separation,  and 
from  thenceforth  until  the  said  action  was  brought,  and  deponent 
then  was  and  now  is  of  opinion  that  their  intimacy  was  very 
improper." 

W.  I.  Charlton,  Esq.,  of  Lansdown  Terrace,  Cheltenham,  in  his 
affidavit  swears  that  Mrs.  Evans  and  Robinson  at  this  time  '^  were 
frequently  walking  or  riding  on  horseback  together  alone  in  Lans- 
down Terrace  and  in  the  neighbourhood  of  Cheltenham,  and  that 
Mrs.  Evans  then  always  rode  a  black  horse,  which  he  believes 
belonged  to  Robinson." 

Edward  Mitchell,  Esq.,  a  gentleman  residing  at  Cheltenham,  in 
his  affidavit  deposes  to  the  like  effect  (except  as  to  the  horse),  adding 
that  Robinson  visited  at  the  house  of  Mrs.  Evans's  parents  almost 
daily,  and  frequently  twice  a  day,  unless  when  he  happened  to  be 
away  for  some  short  period ;  and  that  the  deponent  was  and  is  of 
opinion,  from  his  observation  of  Mrs.  Evans's  conduct,  that  it  was 
incorrect,  their  being  out  so    much  alone   together,  and   that 
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there  was  gross  improprietj  in  the  extreme  intimacy  between 

them. 
*  497        *  Great  stress  is  laid  on  an  offer  made  by  Mrs.  Evans  to 

be  reconciled  to  her  husband  and  to  live  with  his  mother ; 
but  this,  I  believe,  was  artfully  made  in  the  knowledge  that  it  would 
be  refused.  Before  this  offer  there  had  been  an  interview,  of 
which  Mr.  Evans,  in  his  affidavit  of  13th  December,  1859,  gives 
the  following  account :  "  that  on  the  day  which  had  been  previously 
fixed  for  discussing  the  question  of  his  mother's  residing  with 
them,  he  went  to  the  house  of  his  wife's  parents  at  Cheltenham, 
and  then  had  an  interview  with  her  and  her  parents  ;  that  at  this 
interview  he  explained  to  her  parents  the  difference  between  him- 
self and  his  wife  as  to  her  objection  to  his  mother  residing  in  the 
house  with  them  ;  that  his  wife's  parents  appearing  to  agree  with 
him,  the  defendant,  Mrs.  Evans,  became  much  excited  and  left 
the  room,  saying :  ^  The  matter  is  ended  so  far  as  I  am  con- 
cerned,—  I  have  said  my  say;'  that  the  plaintiff  shortly  after- 
wards left  the  room,  and  went  to  the  defendant  in  her  bedroom, 
and  there  reasoned  with  her,  and  endeavoured  to  persuade  her  to 
be  advised,  but  she  replied  her  mind  was  made  up,  and  that  I  must 
make  her  an  allowance ;  whereupon  I  went  home  very  much 
shocked  and  distressed  at  her  conduct.  I  was  satisfied  from  that 
time  that  the  said  defendant  had  no  affection  whatever  for  me,  and 
that  she  was  determined,  if  possible,  to  live  separate  from  me, 
though  I  did  not  then  suspect  her  of  infidelity." 

She  did  write  a  letter  to  her  husband,  offering  to  return  and  live 
with  his  mother,  but  I  believe  that  she  expected,  and  was  much 
pleased  to  receive,  an  answer  from  him  in  which  he  says  :  "  You 
have  brought  this  all  on  yourself,  Mary ;  to  the  last  moment  you 
persisted  in  your  declaration  that  you  would  never  come  into  my 
house  while  my  mother  was  in  it,  except  as  a  visitor.     You  did 

not  come  to  this  conclusion  suddenly,  but  after  the  consid- 
♦498    oration  *  of  more  than  a  month.     The  meeting  at  your 

father's  house  yesterday  was  fixed  by  us  both  to  finally 
settle  the  question.  You  allowed  me  to  leave  the  house  without 
altering  your  determination,  or  giving  me  the  least  idea  you  ever 
meant  to  do  so.  This  was  your  own  act  and  you  must  be  account- 
able for  it.  I  have  always  told  you  if  you  ever  did  come  to  the 
conclusion  of  leaving  me,  I  would  never  receive  you  again  into  my 
house,  and  I  never  will.  In  fact,  I  wonder,  after  the  language  you 
[388] 


BVAN8  V.  CARRINGTON.  *  498 

used  to  me  yesterday,  how  you  could  ever  expect  or  ask  such  a 
thing  of  me.  Can  I  wish  to  liye  with  you  again  when  you  have 
grossly  deceived  me,  —  when  you  have  never  ceased  to  abuse  me 
and  misrepresent  every  thing  I  have  ever  done  or  said  since  our 
.  marriage  —  when  you  have  shown  yourself  utterly  heartless,  and 
when  I  am  perfectly  aware,  from  my  knowledge  of  your  disposition, 
that  your  consent  to  come  and  live  with  me  here  unconditionally 
(which  seems  to  be  implied,  though  not  directly  expressed,  in  your 
letter  of  this  morning)  does  not  proceed  from  any  change  in  your 
feelings  towards  me,  but  only  from  a  wish  to  avoid  unpleasant 
consequences  to  yourself? " 

Then  came  immediately  the  letter  of  Messrs  Williams  &  Grif- 
fiths, the  solicitors,  requiring  Mr.  Evans  to  make  an  allowance  to 
his  wife,  to  enable  her  to  live  separate  and  apart  from  him. 

And  who  gave  Messrs.  Williams  &  GriflBths  the  instructions  for 
the  deed  of  separation  ?  The  first  item  in  their  bill  of  costs  is  in 
these  words  and  figures :  "  Conference  with  the  Hon.  C.  Berkley 
and  Mr.  Robinson  as  to  a  family  private  aflFair,  13«.  4d."  It  was 
pretended  that  the  Hon.  C.  Berkley  was  to  be  a  trustee.  But,  as 
Vice-Chancellor  Page  Wood  observes,  "the  subsequent  corre- 
spondence seems  to  show  that  he  was  not  thought  of  as 
♦trustee  until  a  later  period."  Mr.  Robinson  alone  could  *499 
have  been  Mrs.  Evans's  adviser.  While  the  deed  was  in 
preparation,  it  is  in  evidence  that  she  was  constantly  walking  and 
riding  out  with  him  alone,  so  as  to  create  much  scandal  at 'Chelten- 
ham. The  Vice-Chancellor  observes  that  it  was  not  unnatural 
that  Mr.  Robinson  should  be  consulted  about  the  deed  of  separation, 
as  he  was  "  a  married  man  and  a  friend  of  the  family."  He  was 
the  married  man  and  friend  of  the  family  who  took  such  indecent 
liberties  with  the  young  girl  in  the  garden  near  Tewkesbury  in  the 
year  1845,  —  who,  shortly  before  the  marriage,  was  seen  with  her 
in  the  fly  by  Boston,  —  who,  while  the  deed  was  preparing,  was 
cautioned  by  decent  and  respectable  people  against  his  familiarity 
with  Mrs.  Evans,  and  advised  confidentially,  for  the'  sake  of  her 
reputation,  not  to  go  to  her  father's  house,  and  who,  in  the  year 
1853,  having  taken  a  house  for  her  in  the  Edgeware  Road,  in 
London,  was  intrusted  by  her  with  a  latch-key,  by  which  he 
admitted  himself  at  all  hours  of  the  day  and  night,  and  carried  on 
an  adulterous  intercourse  with  her,  proved  by  the  testimony  of 
eye-witnesses.     His  Honor  the  Vice-Chancellor  appears  to  me  to 
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have  been  misinformed  as  to  the  dilBSculty  of  proving  the  adultery 
satisfactorily.  At  the  first  trial .  at  Liverpool  of  the  action  for 
criminal  conversation,  the  jury  did  find  a  verdict  for  the  defendant, 
I  believe,  from  the  grossness  of  the  misconduct  imputed  to  Mrs. 
Evans,  and  this  jury  not  being  aware  of  the  degree  to  which  she 
had  been  gradually  debased  by  her  seducer.  That  verdict  was 
disapproved  of  by  the  presiding  Judge,  and  a  new  trial  was  granted 
by  the  unanimous  judgment  of  the  Court  of  Exchequer.  On  the 
second  trial  the  jury  found  a  verdict  for  the  plaintiff,  with  large 
damages,  and  the  verdict  was  confirmed  by  the  Court.  At  the 
trial  of  Mr.  Robinson  for  perjury  in  having  denied  the  adultery, 

the  jury  did  not  all  agree  upon  a  verdict,  some  of  them 
*  500    thinking,  I  believe,  *  that  aprosecution  for  perjury  against 

a  man  for  denying  that  he  had  had  illicit  intercourse  with  a 
married  woman  was  improper.  But  in  the  suit  in  the  Divorce 
Court  the  adultery  was  proved  to  the  entire  satisfaction  of  the  jury, 
and  of  Mr.  Baron  Martin  who  presided,  and  that  verdict  was 
afterwards  approved  and  acted  upon  by  the  full  Court,  consisting 
of  the  Chief  Justice  of  the  Queen's  Bench,  another  Judge  of  that 
Court  and  the  Judge  ordinary.  The  acts  of  adultery  on  which 
the  sentence  of  divorce  a  vinculo  proceeded,  Mrs.  Evans  no  longer 
ventures  to  deny. 

If  there  had  been  direct  proof  of  a  renewal  of  the  illicit  inter- 
course between  Mrs.  Evans  and  Robinson  immediately  after  the 
deed  of  separation  was  executed,  I  presume  there  is  no  one  who 
would  hesitate  to  come  to  the  conclusion  that  Mrs.  Evans  and 
Robinson  fraudulently  induced  Mr.  Evans  to  execute  it  in  contem- 
plation of  their  renewing  that  intercourse,  and  with  a  view  that, 
Mrs.  Evans  living  separate  from  her  husband  and  having  a  separate 
maintenance  secured  to  her,  she  and  her  paramour  might  more 
conveniently  carry  on  that  intercourse. 

There  is  no  sufiicient  evidence  of  the  act  of  adultery  being 
committed  while  Mrs.  Evans  and  Robinson  remained  at  Chelten- 
ham, nor  until  her  coming  to  London  in  June,  1853,  when  the 
adulterous  intercourse  between  them  appears  to  have  been  habit- 
ual. But  from  March,  1850,  till  June,  1853,  they  continued 
residing  at  Cheltenham  on  the  intimate  and  familiar  footing  which 
the  witnesses  described.  It  was  known  that  Mr.  Evans's  suspicions 
had  been  excited,  and  that  he  was  trying  to  obtain  evidence  of 
their  guilt,  and  with  their  experience,  if  they  were  so  inclined, 
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they  might  have  contrived  to  indulge  their  illicit  propensi- 
ties without  affording  *  evidence  sufficient  legally  to  con-   *  601 
vict   them.     When  they  left  Cheltenham   and   came  to 
London,  their  precautions  ceased,  and  evidence  of  their  guilt  was 
obtained  which  is  altogether  overwhelming. 

Now,  assuming  that  there  is  not  evidence  to  invalidate  the  deed 
of  separation  according  to  the  decision  of  the  Court  of  Common 
Pleas  in  Uvans  v.  Edmonds^  (a)  I  think  there  is  evidence  to 
invalidate  it  on  the  principle  which  I  have  stated,  that  none  shall 
be  permitted  to  take  advantage  of  a  deed  which  they  have  fraudu- 
lently induced  another  to  execute,  that  they  may  commit  an  offence 
against  morality,  to  the  injury  and  loss  of  the  party  by  whom  the 
deed  is  executed. 

lis  to  the  claim  upon  the  deed,  had  it  been  valid,  for  the  costs 
of  the  proceedings  in  which  the  plaintiff  has  been  involved  from 
the  misconduct  of  his  wife  in  breaking  her  marriage  vow,  I  should 
have  had  no  difficulty  in  holding  that  the  covenant  in  the  deed 
extended  only  to  costs  incurred  in  consequence  of  the  husband's 
liability  to  maintain  her.  But  it  is  unnecessary  to  say  more  upon 
this  point,  as  I  am  of  opinion  that  the  deed  of  separation  must  be 
set  aside. 

Therefore,  affirming  the  decree  as  far  as  the  marriage  settle- 
ment is  concerned,  I  reverse  it  as  to  the  deed  of  separation,  with- 
out costs  on  either  side,  either  as  to  the  suit  in  the  Court  below  or 
as  to  the  appeal.    The  deposit  will  be  returned  to  the  appellant. 


♦  THE   LIVERPOOL  BOROUGH    BANK  v.  TURNER.   ♦  502 

1860.    December  7,  8,  12.     Before  the  Lord  Chancellor  Lord  Campbell. 

Although  the  Merchant  Shipping  Act,  1854,  contains  no  provision  negativing 
the  validity  of  a  mortgage  made  otherwise  than  according  to  the  terms  of  the 
Act,  the  whole  scope  of  the  Act  is  to  that  effect,  and  an  equitable  mortgage 
is  still  invalid.^ 


(a)  13  C.  B.  777. 

*  See  Hughes  v,  Morris,  2  De  G.,  M.  &  G.  349,  note  (1)  ;  McCalmont  o. 
Bankin,  2  De  G.,  M.  &  G.  403,  and  cases  in  note  (2). 
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This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
dismissing  the  plaintiffs'  bill  so  far  as  it  sought  relief  in  respect 
of  an  alleged  equitable  mortgage  of  certain  shares  in  a  ship 
called  the  Italian. 

Towards  the  close  of  the  year  1855,  the  ship  Italian  was  pur- 
chased by  a  firm  of  M'Larty  &  Co.,  consisting  of  Donald  M'Larty, 
Jr.,  John  M'Kean,  and  Robert  Lament,  but  was  registered  in  the 
joint  names  of  Robert  Lament  and  John  M'Kean,  and  two  other 
persons,  named  John  M'Ausland  and  Archibald  Denny. 

The  name  of  John  M'Ausland  was  so  put  upon  the  register  in 
accordance  with  the  following  memorandum  of  agreement :  — 

"  Memorandum  of  agreement  between  TuUock  and  Denny  and 
John  M'Ausland,  attorney  for  Edward  Blackmore,  all  of  Dumb^- 
ton,  of  the  first  part,  and  Messrs.  M'Larty  &  Co.,  of  Liverpool,  of 
the  second  part.  The  thirty-four  sixty-fourths  of  the  S.  S.  Italian, 
built  by  Archibald  Denny,  belonging  to  the  said  first  parties,  is 
hereby  disposed  of  to  the  said  second  parties  for  the  sum  of 
12,750/.,  payable  before  the  ship  leaves  Bowling,  as  follows: 
8500/.  cash,  4250/.  by  bill  at  six  months'  date  from  1st  November 
instant.  The  said  John  M'Ausland  to  go  on  the  register  as  joint 
owner  to  secure  payment  of  the  said  bill,  and  upon  payment 
thereof  to  join  with  other  owners  on  register  in  conveying 
*  503  the  said  vessel,  or  any  part  thereof,  to  such  persons  as  *  the 
said  firm  of  M'Larty  &  Co.  shall  direct.  A  formal  agree- 
ment to  be  drawn  in  terms  hereof,  and  signed,  if  required  by 
either  party. 

"  Dated  at  Dumbarton,  13th  November,  1855." 

The  name  of  Alexander  Denny  was  put  upon  the  register  in 
accordance  with  another  memorandum  of  agreement,  dated  the 
18th  of  December,  1855,  an^  signed  by  Alexander  Denny,  which 
was  as  follows :  — 

"  Memorandum  respecting  tlie  purchase  of  the  Italian  S.  S.  The 
firm  of  M'Larty  &  Co.,  of  Liverpool,  having  purchased  thirty 
sixty-fourth  shares  of  the  screw  steam-ship  Italian  from  Alexander 
Denny,  and  part  of  the  purchase-money  paid  for  the  said  shares 
purchased  from  the  said  Archibald  Denny  and  Alexander  Denny 
being  by  the  following  bill?,  drawn  by  the  said  Archibald  Denny 
upon  and  accepted  by  the  said  M'Larty  &  Co.,  and  dated  respec- 
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tively  the  17tli  day  of  November,  1866,  that  is  to  say,  a  bill  of 
exchange  for  2000Z.  payable  four  months  after  date,  a  bill  of 
exchange  for  2000Z.  payable  four  months  after  date,  a  bill  of  ex- 
chsinge  for  2000Z.  payable  four  months  after  date,  each  of  the  said 
three  bills  being  renewable  for  a  further  period  of  four  months  at 
M'Larty  &  Co.'s  expense,  if  required  by  them,  a  bill  of  exchange 
for  1750Z.  payable  six  months  after  date,  also  renewable  for  a 
further  period  of  four  months,  if  required ;  the  said  vessel  having 
been  registered  in  the  names  of  Robert  Lament,  John  M'Kean, 
John  M'Ausland,  and  Alexander  Denny,  as  joint  ownef  s :  It  is,  in 
consideration  of  the  premises,  agreed  and  declared  that  the  said 
Robert  Lament  and  John  M'Kean  are  so  registered  as  partners  of 
and  on  behalf  of  the  said  firm  of  M'Larty  &  Co.,  who  are  to  have 
the  sole  and  entire  arrangement  of  the  said  vessel,  and  the 
profits  thereof,  as  owners ;  and  that  the  said  *  Alexander  *  504 
Denny  is  so  registered  as  a  joint  owner  merely  to  secure 
the  payment  of  the  said  bills  of  2000/.,  2000/.,  2000/.,  and  1750/., 
or  any  renewal  of  same  in  whole  or  in  part ;  and  he  hereby  agrees, 
on  payment  of  the  said  bills  respectively,  to  join  with  the  other 
owners  on  the  register  in  conveying  the  said  vessel,  or  any  part  or 
share  thereof,  to  such  persons  as  the  said  firm  of  M'Larty  &  Go. 
shall  direct." 

In  April,  1856,  the  bank  pressed  the  firm  of  M'Larty  &  Co.  for 
further  security  for  a  balance  due  to  them  upon  the  account  of 
Robert  Lament,  whereupon  Donald  M'Larty,  John  M'Kean,  and 
Robert  Lament  signed  and  gave  to  the  bank  the  following  letter,  ' 
dated  the  30th  of  April,  1856,  on  which  the  question  arose  :  — 

"  Gentlemen, — In  consideration  of  your  continuing  the  account 
of  Robert  Lament,  and  making  further  advances,  we  agree 
that  we  will,  whenever  required,  assign'to  you,  or  such  persons  as 
you  may  appoint,  all  our  right,  share,  and  interest  in  the  screw 
steam-ship  Italian,  for  the  purpose  of  securing  all  sums  of  money 
in  which  Robert  Lament  or  M'Larty  &  Co.  are  now  or  may  at  any 
time  or  times  hereafter  become  indebted  to  you  on  any  account  or 
in  any  manner  whatever. 

"  Donald  M'Labty  Jb. 

"  John  M'Kean. 

"  Robert  Lamont." 
[  393  ] 
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very  deliberately  examined  the  statutes  and  the  authorities  on 
which  it  depends;  and  having  done  so,  I  have  little  more  to 
observe  than  that  I  entirely  approve  of  the  decision  appealed 
against,  and  concur  in  all  the  reasoning  of  the  Vice-Chancellor  by 
which  he  supported  it.  Indeed,  his  very  elaborate  and  masterly 
judgment  seems  to  me  entirely  to  exhaust  the  subject. 

I  will  only  add,  that  if  the  Statute  17  &  18  Vict.  c.  104,  had 
been  the  first  and  only  legislation  respecting  the  transfer  and 
mortgage  of  British  ships,  I  should  have  held  that  the  forms  of 
transfer  and  mortgage  required  by  sections  55  and  66  must  be 
substantially  followed,  although  there  be  no  negative  words  declar- 
ing that  all  transfers  and  mortgages  in  any  other  form  shall  be 
null  and  void.  No  universal  rule  can  be  l&id.  down  for  the  con- 
struction  of  statutes,  as  to  whether  mandatory  enactments 
*  508  *  shall  be  considered  directory  only  or  obligatory  with  an 
implied  nullification  for  disobedience.  It  is  the  duty  of 
Courts  of  justice  to  try  to  get  at  the  real  intention  of  the  legislat- 
ure by  carefully  attending  to  the  whole  scope  of  the  statute  to 
be  construed.  Looking  to  the  great  peculiarity  of  the  forms  of 
transfer  and  mortgage  here  required,  and  the  purposes  which  they 
were  to  serve,  I  cannot  doubt  that  the  legislature  intended  that 
these  and  no  other  forms  were  to  be  used.  A  disclosure  of  the 
true  and  actual  owners  of  every  British  ship  is  considered  to  be  of 
the  utmost  importance  with  a  view  to  the  commercial  privileges 
which  British  ships  are  entitled  to,  and,  still  more,  with  a  view  to 
the  proper  use  and  the  honour  of  the  British  flag.  The  state  can 
only  obtain  the  desired  information  by  the  register  disclosing  the 
names  of  the  true  owners,  and  by  the  register  being  considered  by 
the  state  the  only  evidence  of  ownership.  To  acknowledge  the 
title  of  a  totally  different  set  of  owners  from  that  represented  in 
the  register  would,  I  think,  be  at  variance  with  the  policy,  and  a 
violation  of  the  enactments  of  the  legislature. 

The  case  of  the  appellant  seems  to  me  to  depend  entirely  upon  a 
comparison  between  17  &  18  Vict.  c.  89,  and  the  other  antecedent 
Acts  respecting  the  registration  of  ships,  and  upon  finding  in 
antecedent  Acts  express  negative  and  nullifying  words,  which  are 
now  omitted.  But  this  comparison  seems.to  me  quite  insufficient 
to  indicate  such  an  important  change  in  the  policy  of  the  legislat- 
ure as  is  contended  for,  —  when  we  consider  that  the  statute  now 
in  force  also  re-enacts  the  clauses  of  the  former  Acts,  which  prove 
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the  great  importance  attached  by  the  legislature  to  the  informa- 
tion which  an  observance  of  the  present  forms  alone  can  secure. 
And,  if  it  had  been  the  wish  of  the  legislature  to  give  effect  indis- 
criminately to  all  the  modes  in  which  at  common  law  an 
*  equitable  interest  might  b'e  created  in  ships  as  in  other  *  509 
chattels,  surely  a  proviso  would  have  been  added  to  the 
mandatory  sections,  —  that  although  these  forms  of  transfer  and 
mortgage  are  prescribed,  any  other  should  be  held  effectual. 

The  objections  arising  from  the  use  of  the  word  "  beneficial " 
in  the  43d  and  other  sections  are,  I  think,  completely  answered  by 
the  Vice-Chancellor. 

His  decision  on  this  great  question  standing,  the  other  questions 
on  "  reputed  ownership "  and  the  "  Bill  of  Sales  Registration 
Act "  became  immaterial,  and  I  have  only  to  adjudge  that  the 
appeal  be  dismissed  with  costs. 


DUNCOMBE  V.   GREENACRE. 

I860.     November  26.     December   13.     Before  the  Lord  Chancellor  Lord 

Campbell. 

Where  a  married  woman  was  entitled  under  a  will  to  a  legacy  charged  on  land, 
with  power  of  entry  and  receipt  of  rents  and  profits :  Held,  that  this  power 
did  not  deprive  the  legacy  of  its  equitable  character,  so  as  to  enable  the  hus- 
band to  assign  it  free. from  the  wife^s  equity  to  a  settlement,  but  that  the 
Court  would,  at  the  suit  of  the  wife,  and  on  the  devisee  paying  the  legacy 
into  Court,  restrain  the  husband^s  assignee  from  eilforcing  the  legal  remedies 
for  the  recovery  of  the  legacy.* 

This  was  an  appeal  from  the  decisions  of  the  Master  of  the 
Rolls,  reported  in  Mr.  Beavan's  Reports,  (a)  overruling  a 
demurrer  to  the  plaintiff's  bill,  and  granting  an  injunction 
restraining  an  action  commenced  bj  certain  of  the  defendants 
against  the  defendant  Greenacre. 

(a)  Vol.  28,  p.  472. 

>  See  Foley  v.  Foley,  18  W.  R.  81 ;  2  Story  Eq.  Jur.  §  1408  a;  Kerr  Inj. 
148,  153;  1  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  [341]  d  seq.,  notes  to  Lady  Eli- 
bank  V.  Montolieu. 
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The  statements  of  the  bill,  which  was  filed  by  Mrs.  DuncombCy 
were  substantially  as  follows :  — 

John  Amies  (the  plaintiff's  father),  by  his  will  dated  in  1828, 
devised  his  real  estate  to  his  son  John  Amies  in  fee,  subject  never- 
theless as  to  his  real  estate  to  the  payment  of  the  sum  of 

*  510   1000/.,  to  his  daughter  Anna  Elizabeth  (the  *  wife  of  James 

Duncombe),  at  the  end  of  six  calendar  months  next  after 
the  decease  of  the  testator's  wife  Mary  Amies,  if  his  daughter 
should  be  living  at  the  decease  of  Mary  Amies.  And  the  testator 
declared,  that  if  default  should  be  made  in  payment  of  the  1000/.. 
it  should  be  lawful  for  his  daughter  to  enter  into  and  upon  his  said 
messuages,  lands,  tenements,  hereditaments,  and  real  estate,  or 
into  and  upon  any  part  thereof  in  the  name  of  the  whole,  and  by 
receipt  of  the  rents  and  profits  thereof,  or  by  demise,  sale,  or  mort- 
gage of  the  same,  or  any  part  thereof,  or  by  any  other  ways  and 
means,  to  raise,  recover,  and  make  up  the  sum  of  1000/.,  or  stich 
part  or  parts  of  the  same  in  payment  whereof  default  should  be 
made,  and  all  the  costs,  charges,  and  expenses  of  obtaining  and 
recovering  the  same.  And  the  testator  gave  the  residue  of  his 
personal  estate  to  his  son. 

The  testator  died  in  1837,  his  widow  died  in  1853,  and  the 
1000/.  then  became  payable. 

After  the  testator's  death  his  son  sold  the  real  estate  to  the 
defendant  Greenacre,  charged  with  the  1000/.,  which  Greenacre 
covenanted  with  the  son  to  pay. 

James  Duncombe  subsequently  assigned  by  deed  all  his  interest 
in  the  1000/.  to  trustees  for  the  Family  Endowment  Society,  by  way 
of  security  for  two  sums  of  450/.  and  100/.,  with  interest. 

James  Duncombe  some  time  afterwards  took  the  benefit  of  the 
Insolvent  Debtors  Act  in  England,  and  subsequently  to  his  insol- 
vency the  mortgagees  of  his  interest  in  the  sum  of  1000/.  obtained 
a  decree  of  foreclosure  against  his  assignee  in  insolvency. 

•  511       The  1000/.  remained  unpaid,  and  the  trustees  of  the  ♦Fam- 

ily Endowment  Society  claimed  to  be  entitled  to  receive  the 
whole  of  it. 
The  bill  then  contained  the  following  allegations :  — 

'^  The  plaintiff  was  married  to  James  Duncombe  in  January, 
1828,  and  has  had  two  children  by  him,  both  of  whom  are  now 
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living.  One,  a  daughter,  was  born  in  1828,  and  is  now  the  wife 
of  John  Yandenberg,  and  the  other  James,  who  was  born  in  1831, 
and  is  now  residing  in  Australia." 

"  The  plaintiff  was  educated  and  brought  up  as  the  daughter  of 
a  gentleman,  and  maintained  in  that  position  until  the  time  of  her 
marriage,  and  James  Duncombe  then  and  for  some  years  after- 
wards followed  the  profession  of  an  attorney  and  solicitor,  and 
was  in  easy  circumstances,  maintaining  himself,  the  plaintiff,  and 
her  children  tn  comfort  and  respectability,  but  since  his  insolvency 
he  has  been  and  is  now  in  very  straitened  circumstances,  depend- 
ing upon  members  of  his  family  for  his  daily  support  and  main- 
tenance, and  wholly  unable  to  support  and  maintain  the  plaintiff." 

^'  No  settlement  was  made  on  the  plaintiff  at  the  time  of  her 
marriage,  and  she  is  now  and  for  a  long  time  past  has  been 
dependent  upon  her  brother  John  Amies  for  her  maintenance  and 
support,  and  has  been  for  some  time  past  and  is  now  supported 
and  maintained  by  him  at  his  sole  charge." 

''  The  society,  as  claiming  through  James  Duncombe,  seeks  to 
reduce  into  possession  the  said  legacy  or  sum  of  1000/.  so  given 
to  the  plaintiff,  and  the  plaintiff  insists  and  claims  that  she  is 
entitled  to  have  the  whole  or  such  competent  part  as  this 
Court  shall  think  fit  of  the  said  *  legacy  or  sum  of  lOOOZ.  *612 
settled  upon  her  and  her  children." 

The  bill  proceeded  to  state  that  the  society  refused  to  recognize 
any  right  of  the  plaintiff  to  have  a  settlement  on  herself  and  her 
children  of  any  part  of  the  1000/.,  and  had  required  the  defendant 
Greenacre  to  pay  the  whole  to  them,  regardless  of  plaintiff's  rights 
and  claims  to  a  settlement  thereout,  and  had  threatened  and  were 
now  about  to  take  proceedings  against  Greenacre,  to  compel  him 
to  pay  to  them  the  legacy  or  sum  of  1000/.  and  interest ;  and  that 
the  defendant  Greenacre  alleged  that  he  was  desirous  of  having 
the  hereditaments  charged  with  the  1000/.  released  therefrom,  and 
that  he  was  willing  to  pay  it  to  the  parties  entitled  thereto. 

The  defendants  to  the  bill  were  Greenacre,  James  Duncombe, 
and  the  trustees  of  the  society,  and  the  prayer  was  that  the  1000/. 
might  be  raised  by  sale  or  mortgage,  for  a  declaration  that  the 
plaintiff  had  a  right  to  have  the  1000/.  or  a  part  thereof  settled 
upon  herself  and  children ;  that  Greenacre  might  be  at  liberty  to 
pay  the  1000/.  into  Court;  and  that,  thereupon,  the  trustees  of 
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the  society  might  be  restrained  from  taking  proceedings  for  the 
recovery  of  the  lOOOZ.  or  the  property  on  which  the  same  was 
chargeable,  and  from  receiving  it  from  Greenacre  without  making 
a  settlement  on  the  plaintiff. 

To  this  bill  the  trustees  of  the  Family  Endowment  Society 
demurred  for  want  of  equity. 

This  demurrer  having  been  overruled  by  the  Master  of  the  Bolls 
on  the  5th  July,  1860,  a  motion  was  made  on  behalf  of  the  plain- 
tiff, that  the  defendant  Greenacre  might  be  at  liberty  to  pay  into 
Court  the  lOOOZ.  and  interest ;  and,  he  submitting  to  pay 

*  518    the  same,  *  that  the  trustees  of  the  Family  Endowment 

Society  and  the  directors  thereof  might  be  restrained  by 
injunction  from  recovering  or  taking  proceedings  for  the  recovery 
of  tlie  sum  of  lOOOZ.  and  interest,  or  all  or  any  part  thereof,  from 
the  defendant  Robert  Greenacre,  or  the  property  on  which  the 
same  was  chargeable. 

On  the  11th  July,  1860,  another  motion  was  made  by  the 
defendant  Greenacre  to  pay  the  money  into  Court. 

On  the  16th  July  the  Master  of  the  Bolls  granted  both  motions. 

The  trustees  of  the  Family  Endowment  Society  appealed  from 
all  these  decisions. 

Mr.  Sehoyn  and  Mr.  JE.  Rodwell^  for  the  appellants.  —  Upon  the 
true  construction  of  the  will,  the  lOOOZ.  in  question,  though  charged 
on  real  estate,  was  a  mere  legal  chattel  interest,  which  became 
vested  in  the  husband  in  right  of  his  wife.  The  right  and  remedy 
on  the  part  of  the  husband  and  his  assignees  for  the  recovery  of 
the  chattel  assigned  is  complete  at  law.  Jemott  v.  Cowley y  (a) 
Co.  Litt.,  (6)  Lord  Carteret  v.  Paschal,  (c)  That  being  so,  the 
wife's  right  to  a  settlement  out  of  the  fund  does  not  attach,  there 
being  no  necessity  on  the  part  of  the  husband  or  his  assignees  to 
have  recourse  to  a  Court  of  Equity  to  recover  the  thing  assigned. 
Such  an  equity  cannot  be  created  by  the  mere  filing  of  a  bill  on 
the  part  of  the  wife,  or  by  the  fact  that  the  owner  of  the  estate 
charged  is  willing  to  pay,  and  does  accordingly  pay,  the  fund  into 
Court.  •    Burdon  v.  Dean^  (d)  Sturgis  v.   Chawpneys.  (d) 

*  514    The  Court  will  not  lay  hold  of  that  *  mere  accidental  cir- 

cumstance to  fasten  an  equity  on  the  fund,  which  other- 

(d)  1  Wm.  Saund.  112  h.  (c)  3  P.  Wma.  197. 

(6)  Page  208.  (d)  6  Myl.  &  Or.  97. 
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wise  could  have  no  existence.  Hill  y.  JEdmotids.  (a)  To  unsettle 
the  well-defined  rule  upon  this  question  would  give  rise  to  great 
inconvenience. 

Mr.  Roundell  Palmer  and  Mr,  Fooka^  for  the  plaintiff.  —  This 
demurrer  is  to  a  bill  praying  to  have  the  legacy  raised,  not  to  have 
the  plaintiff's  equity  to  a  settlement  enforced  if  the  legacy  is  not 
raised.  If,  therefore,  the  plaintiff  has  a  right  in  this  Court  to 
have  the  legacy  raised,  the  demurrer  has  been  properly. overruled. 
That  she  has  a  right  to  sue  here  for  a  legacy  there  can  be  no  doubt, 
and  the  power  of  entry,  sale,  <&c.,  given  her  by  the  will  cannot 
supersede  that  right.  To  entitle  the  wife  to  a  settlement  it  is  not 
necessary  to  show  that  the  wife's  title  is  in  its  nature  exclusively 
equitable.  Lady  Elibank  v.  Montolieu.  (()  A  wife's  title  to  a 
legacy  may  be  enforced  in  the  Ecclesiastical  Courts,  but  if  the 
husband  Sues  in  those  Courts  to  recover  the  wife's  legacy  without 
making  a  proper  settlement  upon  her,  this  Court  will  restrain  him 
by  injunction.  Mill  v.  Turner^  (<?)  Meals  v.  Meals,  ((i)  The 
wife's  right  to  a  settlement  arises  in  this  Court  wherever  the  hus- 
band's legal  right  is  inconsistent  with  the  wife's  equitable  rights : 
Carter  v.  Taggart^  (e)  Oawell  v.  Probert ;  (^)  and  the  jurisdiction 
of  this  Court  is  not  ousted  because  there  is  another  jurisdiction 
available.  The  legacy  is  not  a  legal  chattel.  The  charge  does 
not  confer  a  legal  interest  eithef'  in  the  money  or  the  land,  but, 
with  the  attendant  powers  of  entry,  distress,  <&c.,  merely  confers  a 
means  of  realizing  the  fund.  Neither  the  husband  nor  his  assign- 
ees could  recover  the  money  in  an  action,  and  under  the 
power  of  *  entry  upon  the  land  they  could  only  obtain  pay-  *  515 
ment  by  perception  of  the  rents  for  a  series  of  years,  unless 
with  the  consent  of  the  owner  of  the  land. 

Mr.  F,  J.  Turnery  for  the  defendant  Greenacre. 

Mr,  Jr.  Rodwelly  in  reply,  cited  Anon,  (A) 

Judgment  reserved. 

(a)  5  De  6.  &  Sm.  603.  (e)  5  De  6.  &  Sm.  49. 

(6)  6  Vea.  737.  {g)  2  Ves.  Jr.  680. 

(c)   1  Atk.  616.  {K)  1  Atk.  491. 
Id)  1  Dick.  378. 
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December  13. 

The  Lord   Chancellor.  —  I  am  of  opinion,  that  there  is  no 
ground  for  this  appeal. 

Looking  to  the  allegations  of  the  bill,  I  agree  with  the  Master 
of  the  Roils  in  thinking  that  the  demurrer  ought  to  be  overruled. 

The  legacy  of  lOOOZ.  left  by  the  testator  John  Amies  to  his 
daughter  the  plaintiff,  the  wife  of  James  Duncombe,  seems  to  me 
to  be  an  equitable  chose  in  action^  out  of  which  she  is  entitled  to  a 
settlement.  The  charge  is  equitable  in  its  origin  and  in  its  nature. 
The  bill,  after  setting  out  a  devise  of  the  lands  to  the  testator's 
son  in  fee-simple,  subject  to  an  annuity  of  501.  to  his  wife  for  life, 
adds:  ^'And  also  subject  to  and  the  said  testator  did  thereby 
expressly  charge  his  said  lands,  &c.,  with  the  payment  of  the  sum 
of  10002.  unto  his  daughter  Anna  Elizabeth,  the  wife  of  James 
Duncombe,  at  the  end  of  six  months  next  after  the  death  of  the 
said  testator's  wife."  Stopping  here,  it  never  coiild  have 
*  516  been  doubted  that  this  was  an  *  equitable  charge,  out  of 
which  the  wife  would  have  been  entitled  to  a  settlement  if 
the  husband  had  filed  a  bill  to  raise  the  charge;  and  since  the 
case  of  Ladi/  Elihank  v.  Montolieu^  (o)  it  could  not  have  been 
doubted  that  the  wife  actively  might  have  filed  a  bill  to  obtain  a 
settlement,  although  the  husband  had  remained  passive. 

The  appellants  rely  upon  what  follows  in  the  statement  of  tlie 
will :  "  And  the  said  testator  de(3lared,  that  if  default  should  be 
itiade  in  payment  of  the  said  sum  of  1000/.,  it  should  be  lawful 
for  his  said  daughter  to  enter  into  and  upon  his  said  lands,  Ac, 
and  by  receipt  of  the  rents  and  profits  thereof,  or  by  demise,  sale, 
or  mortgage  of  the  same  or  any  part  thereof,  or  by  any  other  ways 
and  means,  to  raise,  recover,  and  make  up  the  said  sum  of  1000/., 
or  such  part  or  parts  of  the  same  in  payment  whereof  default 
should  be  made,  and  all  the  costs,  charges,  and  expenses  of  obtain- 
ing and  recovering  the  same."  But  the  legacy  still  remains  an 
equitable  charge,  which  a  Court  of  Equity  would  have  an  un- 
doubted jurisdiction  to  raise.  The  legacy  had  not  been  converted 
into  a  legal  chattel  interest.  No  direct  legal  remedy  is  given  to 
recover  the  1000/.,  and  the  jurisdiction  of  a  Court  of  Equity  con- 
tinues in  full  force.  The  right  of  entry  is  only  given  to  the 
daughter,  and  would  not  enable  her,  without  the  aid  of  a  Court  of 
Equity,  at  once  to  obtain  payment  of  the  1000/.     There  may  be  a 

(a)  6  Ve«.  737. 
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remedy  by  which  payment  of  the  lOOOZ.  might  ultimately  be 
obtained  without  resorting  to  a  Court  of  Equity ;  and  upon  this 
the  appellants'  counsel  mainly  relied,  contending,  that  if  the 
money  could  by  any  means  be  raised  by  the  husband  without 
coming  into  equity  the  wife  has  no  right  to  a  settlement.  The 
great  authority  cited  for  this  proposition  is  Sturgis  v. 
Champneys.  (a)  But  before  *  considering  the  language  of  *  617 
Lord  CoTTENhAM  in  that  case,  we  must  see  what  was  the 
question  which  was  then  before  him  for  decision.  The  assignee 
of  an  insolvent  debtor,  whose  wife  was  entitled  for  life  to  real 
property,  being  obliged  to  come  into  equity  to  enforce  his  title  to 
the  rents  during  the  joint  lives  of  the  husband  and  wife,  in  conse- 
quence of  the  legal  estate  being  vested  in  mortgagees,  the  question 
was,  whether  a  provision  ought  to  be  made  for  the  wife  ?  Lord 
CoTFENHAM,  after  elaborately  reviewing  the  authorities,  says :  "  It 
appears  that  the  equity  which  this  Court  administers  in  securing  a 
provision  and  maintenance  for  the  wife  is  founded  upon  the  well- 
known  rule  of  compelling  a  party  who  seeks  equity  to  do  equity." 
Hence  the  inference  is  now  drawn,  that  wherever  the  husband  has 
the  means  of  getting  possession  of  the  wife's  property  without  the 
assistance  of  a  Court  of  Equity,  she  shall  have  no  claim  to  any 
provision  out  of  it.^ 

But  although  it  may  probably  have  been  in  a  case  in  which  the 
husband  was  actively  seeking  the  aid  of  a  Court  of  Equity  by 
filing  a  bill  in  Chancery  to  get  at  property  claimed  by  him  in 
right  of  his  wife,  that  this  reason  was  given  for  compelling  him  to 
do  equity  by  making  a  provision  for  the  wife,  in  right  of  whom 
the  claim  was  made,  it  is  quite  clear  that,  as  the  law  now  stands, 
in  a  case  in  which  the  remedy  is  purely  equitable,  the  wife  may 
file  a  bill  and  obtain  a  provision,  and  Lord  Cottenham  had  no 
occasion  to  consider  the  effect  of  there  being  a  cumulative  remedy 
by  resorting  to  another  tribunal  in  aid  of  the  equitable  right.^ 

(a)  5  Myl.  &  Or.  97. 

*  See  1  Lead.  Cas.  in  £q.  (Sd  Am.  ed.)  496  et  seq,,  notes  to  Lady  Elibank  v, 
Montolieu;  Heath  r.  Heath,  2  Hill  Ch.  (S.  C.)  100,  104;  Udall  v.  Kenney,  8 
Cowen,  591,  599,  600;  Dold  v.  Geiger,  2  Grattan,  98,  103,  104;  The  Stat«  v. 
Krebs,  6  Harr.  &  J.  31,  37. 

*  See  1  Lead.  Gas.  in  £q.  (3d  Am.  ed.)  496,  497 ;  Van  Epps  r.  Van  Deusen, 
4  Paige,  65,  74 ;  Van  Duzer  v.  Van  Duzer,  6  Paige,  365,  368 ;  Martin  p.  Mai> 
tin,  1  Hoff.  Ch.  462,  467 ;  Haviland  v,  Myers,  6  John.  Ch.  25,  178 ;  Helmes  p. 
Franciscus,  2  Bland,  545 ;  Rees  v.  Waters,  9  Watts,  90. 
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If  a  Court  of  Equity  has  jurisdiction  over  a  fund  and  may 
decree  the  raising  and  disposing  of  it,' seeing  that  equity  is  done 

to  all  who  have  an  equitable  claim  upon  it,  although  the 
*  518   fund  may  be  raised  or  recovered  through  *the  agency  of 

another  tribunal,  the   Court  of  Equity  will  not  allow  its 
power  of  equitably  disposing  of  the  fund  to  be  defeated  by  an 
attempt  to  raise  or  recover  the  fund  through  the  agency  of  that 
other  tribunal.    In   the  time*  of  Lord  Hardwickb  this  doctrine 
seems  to  have  been  well  established  with  respect  to  legacies  which 
might  then  have  been  recovered  by  a  suit  in  the  Ecclesiastical 
Court  as  well  as  by  a  suit  in  the  Court  of  Chancery.     Thus,  in  an 
Anonymous  CasCj  (a)  where  a  bill  had  been  filed  for  an  injunction 
to  stay  a  suit  in  the  Ecclesiastical  Court  for  a  legacy  upon  the 
ground  that  an  Ecclesiastical  Court  cannot  make  a  legatee  refund 
in  case  of  a  deficiency  of  assets,  the  ''  Lord  Chancellor  continued 
the  injunction  till  the  hearing,  because  the  plaintiff  is  an  executor 
in  trust  only  ;  for  where  there  is  a  trust  or  any  thing  in  the  nature 
of  a  trust,  notwithstanding  the  Ecclesiastical  Court  have  an  origi- 
nal jurisdiction  in  legacies,  yet  this  Court  will  grant  an  injunction, 
trusts  being  only  proper  for  the  cognizance  of  this  Court."    The 
reporter  adds :  "  His  Lordship  mentioned  a  case  where  a  woman, 
an  infant,  was  entitled  to  a  legacy  upon  her  marrying ;  the  hus- 
band instituted  a  suit  in  the  Ecclesiastical  Court  for  it,  which  he 
might  do ;  but  upon  the  executors  bringing  a  bill  and  suggesting 
this  matter  to  the  Court,  an  injunction  was  continued  till  tlie  hear- 
ing of  the  cause."     Again,  in  the  case  of  Sill  v.  Turner^  (6)  I 
find  the  following  dicta  of  Lord  Hardwickb  :    "  For  an  injunction 
when  awarded  does  not  deny,  but  admits,  the  jurisdiction  of  the 
Courts  of  Common  Law,  and  the  ground  upon  which  it  issues  is 
that  they  are  making  use  of  their  jurisdiction  contrary  to  equity 
and  conscience.    The  same  with  regard  to  the  Ecclesiastical  Court 
in  case  of  a  legacy  left  in  trust ;  where  the  trustee  is  suing  for 

payment  into  his  own  hands,  the  Court  will  restrain  him 
*  519   out  of  regard  to  the  *  interest  of  cestui  que  trust;  and  will 

do  it  likewise  in  the  case  of  a  portion  devised  to  a  daughter 
upon  marriage,  where  the  husband  is  suing  for  it  before  he  had 
made  an  adequate  settlement." 
The  decision  of  Lord  Northampton  in  Meals  v.  MealSj  (<?)  in 

(a)  1  Atk.  491.  (&)  I  Atk.  M5.  (e)   1  Dick.  373. 
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which  he  acted  upon  this  doctrine,  is  an  authority  expressly  in 
point.  "  The  plaintiff,  a  feme  covert^  being  entitled  to  a  legacy 
under  the  will  of  her  aunt,  and  the  executor  refusing  to  pay  it  to 
the  husband,  he  instituted  a  suit  in  the  Spiritual  Court  for  the  leg- 
acy ;  the  plaintifiF,  his  wife,  filed  her  bill  in  this  Court  for  an 
injunction  to  stay  her  husband  from  proceeding  in  the  Spiritual 
Court  for  the  legacy,  which  was  granted,  the  husband  not  having 
made  any  settlement  on  or  provision  for  the  plaintiff  his  wife." 

On  the  same  principle,  where  there  is  a  charge  on  land  for  the 
benefit  of  a  married  woman,  which  a  Court  of  Equity  has  jurisdic- 
tion to  raise,  making  a  provision  for  the  wife,  if  there  be  an 
attempt  to  raise  the  charge  by  other  means,  with  a  view  to  prevent 
the  wife  from  obtaining  a  provision  to  which  she  would  be  entitled 
in  a  Court  of  Equity,  I  am  of  opinion  that  the  Court  of  Equity 
ought  to  grant  an  injunction,  and  to  make  the  same  provision  for 
her  which  she  would  have  obtained  had  she  sued  for  a  provision 
out  of  the  fund  before  any  attempt  to  raise  it  by  other  means  had 
been  resorted  to. 

If  the  demurrer  were  to  be  allowed,  the  order  of  11th  July, 
1860,  and  the  injunction  must  fall  with  the  bill ;  but  if  the  bill  is 
to  be  supported,  it  supports  the  order  and  the  injunction,  for  in 
that  case  proceedings  at  law  ought  not  to  be  permitted,  and 
it  is  proper  that  the  lOOOZ.  *  should  remain  in  Court  to  be  *  520 
equitably  disposed  of  as  the  Court  shall  think  fit.  Sitting 
here,  I  should  not  feel  myself  at  liberty  to  sanction  any  new  prin- 
ciple for  the  protection  of  married  women  against  spendthrift  and 
reckless  husbands,  and  to  secure  to  them  the  enjoyment  of  the 
property  intended  for  their  benefit;  but  I  may,  without  impro- 
priety, express  my  satisfaction  that,  according  to  established  prin- 
ciples and  rules,  the  Master  of  the  Bolls  has  been  able  in  this 
instance  to  protect  a  married  woman  against  the  misconduct  of  a 
husband,  who  has  attempted  to  make  away  with  the  provision 
made  for  her  by  her  father,  and  has  left  her  and  her  children  des- 
titute. 

The  appeal  must  be  dismissed  with  costs. 
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♦  621  ♦  COULSON  V.  ALLISON. 

I860.    December  4.    Before  the  Lord  Chancellor  Lord  Campbell. 

Where  a  widower  married  the  sister  of  his  deceased  wife :  Held,  that  the  rela- 
tion  thus  constituted  imposed  upon  the  widower,  claiming  the  benefit  of  a 
settlement  made  on  him  by  his  wife^s  sister,  the  onxis  of  showing  that  at  the 
time  of  entering  into  the  transaction  she  was  fully,  fairly,  and  truly  informed 
of  its  character  and  of  her  legal  status.^ 

Such  a  marriage  and  consequent  cohabitation  hdd  not  a  sufficient  consideration 
to  support  a  conyeyance  by  the  wife^s  sister  of  her  property  to  the  widower 
absolutely. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart, 
directing  a  deed  to  be  delivered  up  to  be  cancelled  under  the  cir- 
cumstances mentioned  in  Mr.  GifiTard's  report  of  the  hearing 
below,  (a) 

The  short  facts  were  the  following :  — 

On  the  1st  of  July,  1863,  John  Nicholson  married  Ann  Wel- 
bank,  his  deceased  wife's  sister. 

By  a  deed  dated  in  October,  1853,  purporting  to  be  a  post-nuptial 
settlement,  and  to  be  made  between  John  Nicholson  and  Ann  his 
wife  of  the  one  part,  and  a  trustee  of  the  other  part,  they  the  said 
John  Nicholson  and  Ann  Welbank  (therein  described  as  his  wife) 
conveyed  and  assigned  ceiiain  freeholds  belonging  to  Ann  Welbank, 
and  also  a  bond  debt  of  900Z.,  then  due  to  Ann  Welbank,  to  John 
Nicholson  absolutely.  The  deed,  having  been  prepared  by  solic- 
itors acting  for  John  Nicholson,  was  executed  by  Ann  Welbank, 
and  acknowledged  by  her  as  a  married  woman. 

In  January,  1854,  Nicholson  received  the  principal  and  interest 
due  upon  the  bond  from  one  Peck,  the  obligor. 

In  December,  1859,  Ann  Welbank  left  Nicholson's  house,  and 
from  that  time  lived  separate  and  apart  from  him. 

*  522        *  In  January,  1860,  Ann  Welbank,  in  consideration  of 

1100/.,  conveyed  the  freehold  property  comprised  in  the 
indenture  of  October,  1853,  to  her  brother  Jonathan  Coulson  in  fee. 

(a)  See  2  Giff.  279. 

»  See  Chapman  v,  Bradley,  2  N.  R.  477;  Price  o.  Price,  1  De  G.,  M.  &  G. 
808;  Kerr  F.  &  M.  (Ist  Am',  ed.)  182,  183,  192,  193. 
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Shortly  afterwards  Nicholson  advertised  the  freehold  property 
comprised  in  the  indenture  of  October,  1853,  for  sale ;  whereupon 
Goulson  filed  the  original  bill  in  this  suit,  for  the  purpose  of  hav- 
ing that  deed  set  aside. 

Nicholson,  by  his  answer  to  the  bill,  stated  that  the  deed  of 
October,  1853,  which  comprised  all  the  property  real  and  personal 
of  Ann  Welbank,  except  a  small  annuity,  was  executed  by  her  in 
consideration  of  his  paying  her  debts,  and  supporting  and  main- 
taining her  as  his  wife ;  and  that  he  had  accordingly  paid  her 
debts,  amounting  to  3002.,  and  supported  and  maintained  her  as 
his  wife  up  to  the  time  of  her  leaving  him  in  December,  1859 ;  and 
that  he  was  still  willing  to  maintain  and  support  her  in  that 
character. 

The  bill  was  subsequently  amended  by  joining  Ann  Welbank  as 
a  coplaintifif,  and,  as  amended,  prayed  that  John  Nicholson,  might 
be  ordered  to  pay  to  Ann  Welbank  the  9002.  he  had  received  from 
the  obligor  of  the  bond,  assigned  by  the  indenture  of  October, 
1853,  less  the  amount  he  had  paid  in  discharge  of  the  debts  and 
liabilities  of  Ann  Welbank  before  she  went  through  the  ceremony 
of  marriage  with  him. 

Ann  Welbank,  by  her  affidavit,  deposed  that  in  August,  1859, 
she  became,  for  the  first  time,  aware  of  the  fact  that  the  marriage 
which  had  been  solemnized  between  Nicholson  and  herself  was 
invalid. 

*The  solicitors,  who  had  acted  for  NichoUon  in  the  *523 
impeached  transaction,  deposed  on  the  other  hand,  that  pre- 
viously to  the  execution  by  Ann  Welbank  of  the  deed  of  October, 
1853,  they  read  and  explained  a  draft  of  it  to  her ;  and  at  the 
same  time  informed  her  that  in  all  probability  her  marriage  with 
Nicholson  was  void  ;  notwithstanding  which  she  represented  to 
them  that  the  transaction  was  in  accordance  with  her  wishes ;  that 
she  understood  the  nature  of  the  deed,  and  wished  it  to  be  carried 
into  efifect,  though  the  marriage  might  be  void  or  voidable. 

Mr.  Malins  and  Mr.  R.  W.  E.  Forsterj  for  the  plaintiffs.  — 
There  are  two  grounds  for  setting  aside  the  deed  of  October,  1853. 
First,  its  execution  was  procured  by  the  undue  influence  exercised 
over  Ann  Welbank  by  the  man  whom  she  supposed  to  be  her  hus- 
band, and  who,  therefore,  must  be  considered  to  be  standing  in  a 

[407] 


*  528  CASES  IN  CHANCEBT. 

fiduciary   relation   towards  her.    Page  v.  RomSy  (a)   Cooke  v. 
LamoUe^  (6)  Hoghton  t.  HogJUon^  (<?)  Hvgaenin  v.  Baseley.  (d) 

Secondly,  the  consideration  of  marriage,  for  which  it  was  given, 
has  failed,  the  marriage  being  void.  As  to  the  bond,  Nicholson 
must,  under  the  circumstances,  be  considered  to  have  received  it 
as  her  trustee,  and  time  could  not  begin  to  run  until  adverse  pos- 
session commenced  on  the  separation  of  the  parties  in  December, 
1869. 

Mr.  Greene  and  Mr.  Marettj  for  the  defendant,  John  Nich- 
olson.  —  The  evidence  shows  that  AnnWelbank,  when  she 
*  524  *  executed  the  deed,  was  well  aware  that  the  marriage  was 
invalid.  The  deed  was,  moreover,  executed  for  valuable 
consideration,  viz.,  the  payment  of  her  debts  and  future  mainte- 
nance and  support.  Her  debts,  amounting  to  3002.,  have  been 
paid,  and  Nicholson  kept  1%  house  for  her,  and  maintained  her 
until  she  left  him,  and  is  still  willing  to  do  so. 

Mr.  Bacon^  for  the  defendant  Allison,  a  mortgagee  of  the  free- 
holds in  dispute. 

Mr.  Forstery  in  reply.  —  The  main  consideration  for  the  convey- 
ance impeached  was  the  belief  of  Ann  Welbank  that  her  marriage 
with  Nicholson  was  valid,  and  that  she  was  entitled  to  all  the 
advantages  resultipg  from  the  reflation  of  husband  and  wife.  In 
the  fiduciary  relation  in  which  she  and  Nicholson  tlien  stood 
towards  each  other,  it  should  have  been  stated  to  her  that  by  law 
the  marriage  was  absolutely  void,  and  not  merely  voidable  or  open 
to  doubt.  The  deed  of  October,  1853,  is  void  on  the  grounds  of 
failure  of  the  consideration,  and  of  undue  influence. 

The  Lord  Chancellor.  —  After  hearing  the  able  argument  on 
both  sides,  I  am  of  opinion  that  the  decree  of  the  Vice-Cliancellor 
ought  to  be  affirmed  to  the  full  extent.  In  the  first  place,  it 
appears  to  me,  that  the  defendant  Nicholson  and  Ann  Welbank, 
after  having  gone  through  the  marriage  ceremony,  and  while 
living  together  as  man  and  wife,  were  under  a  relation  which  was 

(a)  11  Beav.  227.  (c)   15  Beav.  278. 

(6)  16  Beav.  284.  (d)  14  Vea.  273. 
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fiduciary  towards  each  other,  and  which,  although  they  were  not 
actually  man  and  wife,  renders  it  necessary  for  Nicholson,  in  order 
to  establish  his  claim,  to  show  that  she  was,  at  the  time  of  the 
transaction,  fully  and  duly  informed  of  all  the  circumstances  of 
the  case,  and  of  the  possible  consequences  of  what  she  was  about 
to  do. 

*I  am  of  opinion,  that  though  there  is  here  no  proof  of  *625 
threats  or  pressure,  or  solicitation  having  been  used,  there  is 
an  entire  absence  of  evidence  establishing  that  the  woman  was 
fully,  fairly,  and  truly  informed  of  the  situation  in  which  she 
stood.  It  was  represented  to  her  as  a  matter  of  s6me  doubt/ 
whether  the  alleged  marriage  was  valid  or  not,  whereas  at  that 
time  it  had  been  solemnly  adjudged  that  the  marriage  of  a  widower 
with  a  sister  of  his  deceased  wife  was  illegal,  and  absolutely  null 
and  void.  She  ought  to  have  been  informed  of  that,  and  not  left 
in  a  state  of  uncertainty  as  to  the  consequences  which  might  result 
from  a  continuation  of  her  cohabitation  with  Nicholson.  Again,  it 
is  not  made  to  appear  that  Ann  Welbank  was  duly  warned  of  the 
risk  she  ran  in  executing  a  deed  conveying  away  all  her  property, 
except  her  small  annuity,  to  Nicholson,  of  being  abandoned  at  any 
moment  and  left  without  any  other  resource  than  her  annuity. 
The  moving  consideration  for  the  deed  was  clearly  the  notion  of  a 
valid  subsisting  marriage.  This  is  shown  by  the  wording  of  the 
deed,  every  syllable  of  which  proceeds  upon  the  footing  of  a  sup- 
posed subsisting  marriage,  and  it  is  further  shown  by  her  execut- 
ing it  and  acknowledging  it  in  the  character  of  a  married  woman. 
But,  supposing  even  both  Nicholson  and  Ann  Welbank  to  have 
been  aware  of  the  true  state  of  the  law,  and  to  have  nevertheless 
agreed  to  cohabit  together,  she  being  his  mistress  and  not  his 
wife,  it  seems  to  me  the  deed  would  then  have  been  impeachable 
on  the  ground  of  immorality,  for  nothing  can  well  be  conceived 
more  immoral  than  for  a  woman  to  make  over  the  whole  of  her 
property  to  a  man  in  contemplation  of  continuing  an  illicit  inter- 
course with  him  for  the  remainder  of  their  joint  lives.  As  to  the 
objection  that  the  claim  in  respect  of  the  bond  debt  is  barred  by 
the  Statute  of  Limitations,  I  think  that  has  been  fully  met  by  the 
argument  of  Mr,  Forster^  that,  looking  at  all  the  circum- 
stances *of  the  case,  Nicholson  must  be  considered  as  *526 
having  received  the  bond  debt  as  trustee  for  Aim  Welbank, 
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and  that  time  under  the  statute  could  not  begin  to  run  till  they 
separated  in  1859. 

For  these  reasons,  I  am  of  opinion  that  this  appeal  must  be 
dismissed,  and  with  costs. 


PARMITER  V.  PARMITER. 

Hx  paHe  PARMITER. 

1860.    December  12.    Before  the  Lords  Justices. 

Leave  to  a  person  not  a  party  to  the  record  to  present  a  petition  of  appeal  maj 
be  granted  either  upon  motion  or  petition  ex  parted 

This  was  an  application  hj  motion  ex  parte  on  behalf  of  a  person 
not  a  party  to  the  record,  but  who  claimed  a  sum  of  11002.  as  the 
representative  of  a  creditor  in  an  administration  suit,  for- leave  to 
present  a  petition  of  appeal  from  the  disallowance  of  his  claim  by 
Vice-Chancellor  Wood  under  the  circumstances  appearing  in 
Parmiter  v,  Parmiter.  (joC) 

Mr.  0.  T.  Swanston^  in  support  of  the  application,  having,  at 
the  request  of  their  Lordships,  inquired  of  Mr.  Monro,  the  regis- 
trar, as  to  the  practice,  stated  that  leave  had  been  given  upon 
petition  ez  parte  in  the  case  of  Hodgson  v.  Clarke^  (6)  in  January, 
1860,  and  that  Mr.  Monro  considered  that,  according  to  the  prac- 
tice, leave  to  appeal  might  be  obtained  either  on  motion,  or  petition 
ex  parte. 

The  Lord  Justice  Knight  Bbuce.  —  If  leave  may  be  given  on 
petition  ex  parte j  it  may  also  on  motion  ex  parte. 

♦  627       *  The  Lord  Justice  Turner.  —  According  to  my  recollec- 
tion, it  may  always  be  done  on  an  ex  parte  petition. 

An  order  was  made  for  leave  to  present  the  petition. 

(a)  IJ.  &  H.  185.  (6)  1  De  G.,  F.  &  J.  894 ;  1  Giff.  139. 

^  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed)  1460,  1461. 
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In  the  Matter  of  BENJAMIN  TURNER,  a  Person  of  unsound 

Mind,  not  found  so  bj  Inquisition, 

AND 

In  the  Matter  of  the  Trusts  of  the  Will  of  JOHN  MIDGLEY, 

AND 

In  the  Matter  of  the  TRUSTEE  ACT,  1850. 

1860.    December  7,  14.    Before  the  Lords  Justices. 

A  testator  devised  property  to  A.  for  life,  remainder  to  B.  and  C.  in  fee  upon 
trusts,  and  appointed  A.,  B.,  and  C.  his  executors.  By  a  codicil  he  revoked 
the  appointment  of  B.  to  be  a  trustee  and  executor,  and  appointed  A.,  C. 
and  D.  trustees  and  executors,  as  fully  and  effectually  to  all  intents  and  pur- 
poses and  in  all  respects  as  if  they  had  originally  by  his  will  been  appointed 
to  be  the  trustees  and  executors  thereof.  Held,  that  the  legal  estate  passed 
to  A.,  C,  and  D.' 

» 

The  question  in  this  case  was,  whether  the  codicil  of  John 
Midgley  vested  the  legal  estate  of  h\s  real  property  in  the  persons 
thereby  appointed  trustees. 

The  testator,  by  will  dated  the  22d  of  December,  1820,  devised 
and  bequeathed  freehold  and  leasehold  estates  to  his  wife  Sarah 
Midgley  for  life,  and  after  her  death  to  TS^Uiam  Tetley  and  John 
Greenwood,  their  heirs,  executors,  administrators,  and  assigns,  upon 
the  trusts  therein  mentioned,  and  appointed  his  wife  and  Tetley 
and  Greenwood  his  executors. 

On  thd  24th  of  June,  1829,  the  testator  made  a  codicil  to  his 
will,  and  thereby,  after  reciting  that  by  his  will  he  had  named  his 
wife  and  Tetley  and  Greenwood  to  be  his  executrix  and 
executors,  and  also  trustees  of  his  will,  he  *  revoked  the  *  528 
nomination  of  Greenwood,  and  declared  that  Greenwood 
should  not- be  either  trustee  or  executor,  but  that  his  (the  testator's) 
wife  and  William  Tetley  and  Samuel  Turner  should  be  the  only 
trustees,  executrix,  and  executors  of  his  said  will ;  and  he  went  on 
to  declare,  that  he  did  thereby  accordingly  make,  ordain,  substitute, 
and  appoint  them  the  said  Sarah  Midgley,  William  Tetley,  and 
Samuel  Turner  joint  and  sole  trustees,  executrix,  and  executors  of 
his  said  will,  as  fully  and  effectually  to  all  intents  and  purposes 

1  See  Lewin  Trusts  (6th  £ng.  ed.),  177 ;  Ferry  Trusts,  §  309. 
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and  in  all  respects  as  if  they  only,  and  no  other  person  or  persons, 
had  been  by  him  originally  in  and  by  his  said  will  constituted, 
ordained,  and  appointed  to  be  the  trustees,  executrix,  and  executora 
thereof;  but  the  codicil  did  not  in  terms  devise  the  trust  property 
to  them. 

Samuel  Turner  survived  Mrs.  Midgley  and  Tetley,  and  died 
intestate  as  to  trust  estates,  leaving  an  heir-at-law,  who  was  of 
unsound  mind. 

A  petition  was  now  presented  for  the  appointment  of  new  trus- 
tees and  a  vesting  order. 

Mr,  Freeling^  in  support  of  the  petition,  urged,  that  the  appoint- 
ment, by  the  codicil,  of  trustees  in  the  place  of  the  trustees  named 
in  the  will,  to  whom  the  estates  had,  by  the  will,  been  expressly 
devised,  amounted  to  a  devise  by  implication  to  the  substituted 
trustees. 

He  referred  to  Re  HougV%  Will,  (a)  and  to  the  vesting 
^  529  order  subsequently  made  in  that  case,  (b)  which  showed  *  that 
the  precise  point  now  in  question  had  been  decided,  and 
that  the  case  had  rightly  been  referred  to  in  Jarman  on  Wills  (c) 
as  an  authority  upon  it.  He  also  referred  to  He  WyncVe  TruBts,  (d) 
Trent  v.  Manning,  (e)  Oates  v.  Cooke,  (^)  Doe  v.  Qillard,  (A) 
Anthony  v.  Reee.  (f) 

Their  Lordships  were  of  opinion,  that  the  effect  of  the  codicil 
was  to  vest  the  legal  estate  in  the  body  of  trustees  thereby  ap- 
pointed, and  made  the  order. 

(a)  4  De  6.  &  Sm.  371. 

(6)  20  Dec.  1851.  **  That  the  estate  and  interest  in  the  said  two  messuages 
or  dwelling  houses  by  the  said  will  devised  to  the  said  John  Lomax  and  Fisher 
Redhead  vest  in  the  said  Edward  Bull  and  Thomas  Horn,  as  such  new  trustees.". 
Reg.  Lib.  1851,  A.  fol.  259. 

(c)  Vol.  2,  p.  250  (2d  ed.).  (ji)  5  De  G.,  M.  &  G.  188,  221. 

(c)   7  East,  97 ;  10  Ves.  495 ;  1  Dow.  102. 

ig)  3  Burr.  1684.  (t)    2  Cr.  &  J.  75. 

Qi)  5  B.  &  Aid.  785. 
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In  the  Matter  of  STORIE'S  UNIVERSITY   GIFT, 

AND 

lu  the  Matter  of   the   CHARITABLE  TRUSTS  ACTS,  1858 

and  1855. 

1860.    November  16,  19.    December  18.    Before  the  Lords  Justices. 

By  the  terms  of  a  scheme  for  the  regulation  of  a  charitj  fop  the  presentation  of 
exhibitioners  to  the  universities,  the  exhibitioners  were  to  b€  elected  from 
boys  **  who  shall  have  been  "  or  *'  who  have  been  "  three  years  at  the  free 
grammar  school  of  W.  Held,  that  the  boys  to  be  elected  were  boys  who 
had  been  three  years  at  the  school  at  the  time  of  and  immediately  preceding 
the  election. 

It  is  not  according  to  the  course  of  the  Court  to  remove  persons  who  have  been 
elected  as  objects  of  a  charity,  upon  an  erroneous  construction  of  the  scheme 
for  its  regulation,  where  the  election  has  been  made  band  fide  and  without 
fraud  or  corruption. 

Petitioners  seeking  to  have  a  construction  put  upon  a  scheme  for  the  regulation 
of  a  charity,  though  induced  mainly  by  private  interest  to  apply  to  the  Court, 
hdd,  nevertheless,  entitled  to  their  costs  out  of  the  charity  funds,  there  having 
been  a  bond  fide  substantial  ground  for  the  application. 

This  wad  an  appeal  from  the  construction  put  hy  the  Master  of 
the  Rolls  upon  the  scheme  sanctioned  by  the  Court  of  Chancery 
in  the  year  1826,  for  the  regulation  of  the  above-mentioned 
charity. 

The  facts  of  the  case  and  the  principal  arguments  of 
*  counsel  are  stated  in  the  judgment  of  the  Lord  Justice   *  530 
Turner. 

Mr.  Roundell  Palmer  and  Mr,  Karslake^  supported  the  appeal, 
citing  Oaunt  v.  Taylor j  (a)  The  Attorney- General  v.  Pearson^  (i) 
The  Corporation  of  Ludlow  v.  OreenhouBe^  (jc)  Co.  Litt.  42  a. 

Mr.  Sehvyn  and  Mr.  Kay  and  Mr.  Follett  and  Mr.  Druce^  for 
thd  several  respondents,  cited  The  Attorney-  General  v.  The  Earl 
of  Stamford^  (d)  Re  Beloved  Wilke^s  Charity ^  (e)  Monro  v.  Tay- 

(a)  2  Hare,  418-421.  {d)  1  Phil.  737. 

(5)  8  Meriv.  858,  400.  («)  8  Mac.  &  G.  440. 

(c)   1  Bligh  N.  S.  17. 
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lor,  (a)  Re    University   College,    Oxford,  Ex  parte  Moorsom,  (5) 
Be  the  Pariah  of  Upton  Warren,  (<?)  Re  Dean  darkens  Charity,  (d) 

Mr,  R.  Palmer  replied. 

Judgment  reserved. 

December  18. 

The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the  charity 
commissioners  in  their  construction  of  the  scheme  before  us  in 
this  case,  so  far  as  thej  have  construed  it. 

I  think,  accordingly,  that  the  respondent  Mr.  Westmoreland  was 
not  duly  elected,  that  is  to  say,  was  not  entitled  to  be 
♦  531  elected  an  exhibitioner  on  the  foundation  *  in  question ; 
and  that  not  any  election  open  to  the  same  objection  as  his, 
with  reference  to  the  manner  of  computing  or  reckoning  the  term 
of  three  years  and  to  the  circumstance  of  a  youth  being  or  not 
being  a  scholar  of  the  Wakefield  School  at  the  time  of  election, 
should  take  place  hereafter. 

But  the  question  of  now  removing  or  displacing  Mr.  Westmore- 
land is  different.  All  considerations  belonging  to  a  case  of  unfair 
dealing  or  of  artifice  or  of  partiality  seem  to  be  out  of  place  here. 
If  error  there  was,  it  seems  to  have  been  honest  and  excusable 
error.  He  was  of  a  family  resident  in  Wakefield,  and  had  been 
for  some  years  at  the  school.  His  conduct  seems  to  have  been 
unimpeached,  his  advancement  in  learning  sufllicient ;  and,  attend- 
ing to  the  length  of  time  which  elapsed  between  his  election  and 
the  presentation  of  the  petitioners'  original  petition,  and  all  the  cir- 
cumstances in  evidence,!  am  of  opinion  that  in  the  proper  exercise 
of  a  judicial  discretion,  Mr.  Westmoreland  ought  not  now  to  be 
displaced  or  interfered  with.  The  interval  of  time  that  I  have 
just  mentioned  was  more  than  eleven  months,  and  was  of  consid- 
erable importance  to  him  at  his  period  of  life.  During  the  whole 
of  it  he  enjoyed  and  acted  on  the  exhibition,  and  now  to  take  it 
from  him  without  any  fault  on  his  part  would,  in  my  opinion,  be 
an  act  of  unnecessary  harshness. 

The  original  petition  should,  in  my  judgment,  stand  disndlssed 
against  him.     I  think  that  the  petitioners  should  not  pay  him  or 

(a)  8  Hare,  61.  (c)   1  Myl.  &  K.  410. 

(6)  2  Phil.  621.  ((f)  8  Sim.  34. 
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the  governors  or  the  trustees  any  costs ;  that  the  governors  or 
trustees  should  take  their  costs  out  of  the  funds  of  the  charity ; 
and  that  there  should  be  a  declaration  as  to  the  construction 
of  the  scheme,  and  adherence  to  it  in  future  to  the  effect  that  I 
have  mentioned.    I  have  said  nothing  as  to  the  costs  of 

*  the    petitioners  and   Mr.   Westmoreland.     My  learned    *  682 
brother  I  understand  to  be  of  opinion  that  their  costs  also 
should  be  paid  out  of  the  charity  funds,  —  a  course  from  which  I 
shall  not  dissent. 

The  Lord  Justice  Turner.  —  This  is  an  appeal  from  an  order 
of  the  Master  of  the  Bolls,  by  which  he  dismissed  a  petition  pre- 
sented by  the  appellants  in  the  matter  of  this  charity  and  of  the 
Charitable  Trusts  Acts,  1853  and  1855,  in  relation  to  an  exhibi- 
tion to  the  university  which  was  founded  by  the  will  of  John  Storie, 
and  afterwards  regulated  by  a  scheme  approved  by  this  Court  in 
the  year  1826. 

John  Storie,  by  his  will,  in  the  year  1674,  gave  and  bequeathed 
his  lands,  both  copyhold  and  freehold,  for  the  maintaining  and 
bringing  up  of  three  boys,  the  children  of  such  parents  as  were  not 
able  to  bring  them  up,  at  one  of  the  universities  of  this  nation,  viz. 
Cambridge  or  Oxford,  for  three  years ;  and  he  declared  his  mind 
and  will  to  be  that  the  said  three  boys  should  be  chosen  out  of 
those  poor  children  that  he  had  lately  settled  lands  upon  for  their 
teaching  at  a  petty  school  until  they  should  be  fit  to  go  to  the  free 
grammar-school  at  Wakefield,  and  to  be  sent  from  thence  and 
maintained  at  one  of  the  universities  aforesaid  for  three  years, 
and  after  that  time  other  boys  of  the  same  to  be  sent  up  and 
maintained  there  successively  for  ever. 

The  lands  thus  devised,  or  other  lands  taken  in  exchange  for 
them,  constitute  the  property  of  the  charity  called  "  Storie's  Uni- 
versity Gift." 

It  does  not  appear  that  the  testator  had,  before  the  date 
of  his   will,  made  the   settlement  of  lands   for  teaching 

*  poor  children  at  the  petty  school  to  which  he  refers  by  *  538 
the  will ;  but  soon  after  the  date  of  his  will  he  conveyed  some 
lands  to  the  governors  of  the  free-school  at  Wakefield,  upon  trusts 
which  had  for  their  object  the  founding  a  petty  school  for  the  edu- 
cation or  early  teaching  of  young  children,  who  were  to  be  chil- 
dren of  the  inhabitants  of  Wakefield,  taken  from  certain  streets 
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in  the  town  of  Wakefield.  These  lands  form  the  property  of  a 
charity  which  is  in  these  proceedings  called  "  Storie's  Petty 
Gift." 

This  latter  charity  has,  from  the  early  part  of  the  eighteenth 
century,  been  united  with  a  charity-school  at  Wakefield,  which 
appears  also  to  be  under  the  government  of  the  governors  of  the 
free-school ;  but  it  does  not  appear  that  any  boys  have  ever  passed 
from  the  charity-school  to  the  free-school,  or  consequently  through 
the  free-school  to  the  university. 

The  property  of  the  charity  called  "  Storie's  University  Gift  " 
appears  also  to  have  become  vested  in  the  governors  of  tlie  free- 
school  ;  and  the  rents  of  the  estates  belonging  to  the  charities 
having  greatly  increased,  the  governors,  on  the  18th  April,  1826, 
obtained  an  order  under  Sir  Samuel  Bomilly's  Act,  62  Geo.  8, 
c.  101,  for  a  reference  to  the  Master  to  approve  of  a  scheme  for  the 
future  application  of  the  revenues  of  the  charities. 

In  pursuance  of  this  order,  the  Master  Inade  his  report,  which 
was  afterwards  confirmed  by  the  Court,  by  which  report  he  sanc- 
tioned the  continuance  of  the  custom  of  paying  the  income  of  the 
petty  gift  to  the  master  of  the  charity-school  at  Wakefield;  and, 
with  respect  to  the  university  gift,  he  found  that  it  had  been  pro- 
posed before  him,  and  he  approved  of  the  scheme,  ^^  that  the 
governors  should  be  at  liberty  to  apply  the  rents,  revenue, 
*  634  *  and  income  of  the  estate  called  'Storie's  University  Gift,' 
and  the  property  purchased  with  and  arising  out  of  the 
surplus  rents  and  accumulations  therein  mentioned,  to  maintain . 
and  bring  up  three  boys  born  in  the  town  of  Wakefield  at  one  of 
the  universities  of  Oxford  or  Cambridge,  for  four  instead  of  three 
years,  such  boys  to  be  elected  out  of  the  boys  who  should  have 
been  three  years  at  the  free  grammar-school  at  Wakefield;  and 
that  in  case  there  should  not  be  any  boys  fit  to  be  elected, 
born  within  the  town  of  Wakefield,  then  that  the  governors 
might  be  at  liberty  to  elect  boys  born  within  the  parish  of  Wake- 
field, who  had  been  three  years  at  the  free  grammar-school  at 
Wakefield ;  and  if  there  should  be  none  fit  to  be  elected,  born 
within  the  parish  of  Wakefield,  then  that  the  governors  might  be 
at  liberty  to  elect  any  other  boys  who  had  been  three  years  at  the 
free  grammar-school  at  Wakefield  ;  and  in  case  there  should  be  no 
boys  candidates  for  such  charity  from  the  said  free  grammar- 
school,  then  that  the  governors  might  be  at  liberty  to  invest  the 
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surplus  revenue  of  the  charity  in  the  public  funds,  or  in  the  pur- 
chase of  lands  to  accumulate  for  the  future  use  of  the  charity." 

This  scheme  was  not,  it  appears,  considered  by  the  governors  to 
render  it  incumbent  upon  them  to  elect  to  the  university  exhibition 
boys  who  were  at  the  school  at  the  time  of  the  election  and  had 
been  there  for  the  three  years  immediately  preceding  it ;  but  boys 
who  had  at  any  time  been  at  the  school  for  three  years  were  con- 
sidered by  them  to  be  eligible  to  the  exhibition,  although  they 
might  have  left  the  school  long  before  the  election  and  gone  to  the 
university  or  other  schools.  From  a  list  of  the  exhibitioners 
appended  to  one  of  the  affidavits  in  this  case  it  appears  that  out  of 
twenty-six  boys  elected  between  January,  1827,  and  June,  1867,  six 
only  were  at  the  school  at  the  time  of  the  election ;  and  that 
the  *  remaining  twenty,  when  elected,  had  left  the  school,  *  536 
and,  as  to  most  of  them,  gone  to  other  schools  and  been  there 
for  niany  years.  It  appears,  however,  that  in  the  year  1857  the 
governors  were  desirous  of  having  an  alteration  made  in  the  prac- 
tice of  electing  boys  who  were  not  at  the  school  at  the  time  of  the 
election,  at  least  to  the  extent  of  requiring  that  the  boys  elected 
should  have  been  at  the  school  for  one  year  immediately  preced- 
ing the  election ;  and  they  applied  to.  the  charity  commissioners 
upon  the  subject.  This  application  ultimately  led  to  their  request- 
ing the  official  opinion  of  the  commissioner  upon  the  construction 
of  the  scheme ;  and,  in  the  month  of  January,  1858,  they  were 
furnished  with  that  opinion,  which  was  as  follows  :  — 

^'The  board  of  charity  commissioners  having  considered  an 
application  made  to  them  by  the  governors  of  the  aljove-mentioned 
grammar-school,  as  the  trustees  of  the  above-named  charity,  for 
the  opinion  and  advice  of  the  said  board  upon  the  questions  here- 
inafter mentioned  or  referred  to  in  relation  to  the  said  above- 
mentioned  charity,  do  hereby  give  their  opinion  and  advice  to  the 
said  governors  as  follows:  According  to  the  proper  construction 
of  the  scheme  established  for  the  regulation  of  the  above-mentioned 
charity  by  an  order  of  the  High  Court  of  Chancery,  dated  the  8th 
of  July,  1826,  the  exhibitioners  under  the  said  charity  should  be 
elected  by  the  governors  from  boys'  who  shall  have  respectively 
attended  as  scholars  at  the  aforesaid  free  grammar-school  for  the 
period  of  not  less  than  three  consecutive  years  immediately  pre- 
ceding the  date  of  their  respective  elections,  and  who  shall  be 
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ascertained  by  the  said  governors  to  be  fitted  by  their  respective 
attainments  and  characters  to  be  so  elected,  and  to  be  in  all  other 
respects  duly  qualified  for  election  to  such  exhibition,  according  to 
the  provisions  of  the  said  scheme." 

*  586       *  The  opinion  thus  given  by  the  commissioners  appears 

to  have  been  acted  upon  by  the  governors  at  the  election  of 
an  exhibitioner  which  took  place  in  the  month  of  June,  1858 ;  but 
at  the  next  election,  which  took  place  in  the  month  of  June,  1859, 
it  was  not  acted  upon  by  them. 

There  were  three  candidates  for  the  exhibition  at  that  election, 
—  Fitzherbert  Astley  Cave,  one  of  the  petitioners  in  this  matter; 
Joseph  Westmoreland,  a  respondent  to  the  petition ;  and  James 
Heber  Taylor. 

The  petitioner  Fitzherbert  Astley  Cave  was  at  the  school  at  the 
time  of  this  election,  and  had  been  there  for  three  years  immedi- 
ately preceding  it ;  and  both  the  respondent  Joseph  Westmoreland 
and  James  Heber  Taylor  had  been  pupils  at  the  school  for  three 
years,  but  neither  of  them  was  at  the  school  at  the  time  of  the 
election,  or  had  been  there  for  some  time  previous  to  it.  The 
respondent  Joseph  Westmoreland  indeed  had  been  for  five  years 
immediately  preceding  the  election  a  pupil  at  Shrewsbury  School. 
He  appears,  however,  to  have  been  the  only  one  of  the  three  can- 
didates who  was  born  in  the  parish  of  Wakefield,  and  he  was 
elected  exhibitioner.  There  was,  it  appears,  an  examination  of 
the  boys  at  the  school  shortly  previous  to  the  election,  but  the 
respondent  Joseph  Westmoreland  was  not  present  at  the  examina- 
tion. He  had,  however,  satisfactory  testimonials  from  Dr.  Ken- 
nedy, the  Master  of  Shrewsbury  school,  and  the  practice  of  the 
governors  seems  to  have  been  to  act  upon  such  testimonials  in  the 
case  of  boys  who  had  left  the  school,  and  not  to  subject  tliem  to 
examination.  Indeed,  the  examination  held  before  the  election 
'seems  to  have  been  only  the  usual  half-yearly  examination  held 
for  testing  the  progress  of  the  boys. 

It  was  under  these  circumstances  that  the  petition  out 

*  537    *  of  which  this  appeal  arises  was  presented.    It  was  pre- 

sented on  the  11th  June,  1860,  by  Fitzherbert  Astley  Cave, 

by  Brown  Cave,  his  father  and  next  friend,  and  by  the  father  and 

Thomas  Whitcher,  an  inhabitant  ,of  Wakefield,  and  it  prayed, 

^^  That  it  might  be  declared  that  the  appointment  or  election  of 
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Joseph  Westmoreland  to  the  exhibition  was  null  and  void,  and 
that  the  governors  might  be  directed  to  take  all  necessary  steps 
for  rescinding  and  annulling  the  said  appointment  or  election; 
that  it  might  be  declared  that  the  petitioner,  Fitzherbert  Astr 
ley  Gave,  was  entitled  to  the  exhibition  or  benefit  in  the  place 
of  Joseph  Westmoreland ;  or  otherwise  that  the  said  governors 
might  be  directed  forthwith  to  hold  another  election  of  a  boy  who 
had  been  three  years  at  the  grammar-school,  to  be  maintained  and 
brought  up  at  the  university  in  the  place  of  Joseph  Westmoreland  ; 
and  ihat,  if  necessary,  the  governors  might  be  restrained  by  injunc- 
tion from  paying  the  yearly  stipend  or  sum  of  80/.  to  Joseph  West- 
moreland ;  that  all  proper  directions  might  be  given  for  carrying 
into  effect  the  several  purposes  aforesaid  ;  and  that  the  governors 
might  be  ordered  to  pay  the  petitioners  their  costs  of  the  said 
application,  and  that  the  same  might  be  ordered  to  be  raised  and 
paid  by  and  out  of  the  charity  estate  or  the  income  thereof." 

Upon  the  hearing  of  the  petition  before  the  Master  of  the  Rolls, 
his  Honor,  after  taking  time  to  consider,  came  to  the  conclusion, 
that,  upon  the  tioie  construction  of  tlie  scheme,  a  boy  who  was  not 
bom  in  the  town  or  parish  of  Wakefield,  but  who  had  been  at  the 
school  for  three  years  next  preceding  the  election,  was  not  entitled 
to  any  preference  over  a  boy  who  was  born  in  the  parish  of 
Wakefield  and  had  formerly  been  three  years  at  the  school,  but 
was  not  at  the  school  at  the  time  of  tlie  election ;  and  his 
Honor  accordingly  made  an  order  *  dated  9th  July,  1860,  ♦  638 
by  which  he  orderod  that  the  petition  should  stand  dis- 
missed, and  that  the  petitioners  William  Astley  Cave,  Brown 
Cave,  and  Thomas  Whicher,  should  pay  to  John  Stocks,  the 
guardian  of  the  said  infant  Joseph  Westmoreland,  his  costs  of  the 
petition,  to  be  taxed  by  the  taxing  master ;  and  that  the  costs  of 
the  said  governors  should  be  taxed  by  the  taxing  master,  and 
should  be  retained  by  them  out  of  the  estate  of  the  said  charity. 

The  appeal  we  have  now  to  decide  is  by  the  original  petitioners 
from  this  order.  Since  the  hearing  at  the  Rolls  an  afiSdavit  has 
been  filed  on  the  part  of  the  appellants  to  explain  the  delay  in 
presenting  the  petitibn.  The  explanation  is  in  some  respects 
sufficient,  but  it  does  not,  I  think,  assign  any  sufficient  reason  for 
more  early  notice  not  having  been  given  to  the  respondent  Joseph 
Westmoreland  of  the  intention  to  dispute  his  election.  Affidavits 
have  also  been  filed  on  the  part  of  the  respondents  on  tlie  subject 
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of  this  delay ;  amongst  them  there  is  an  affidavit  of  the  father  of 
the  respondent  Joseph  Westmoreland,  in  which  he  states,  that  but 
for  this  exhibition  being  granted  to  his  son,  he  should  not  have 
sent  him  to  the  university. 

The  first  question  in  the  case  is,  as  to  the  construction  of  the 
scheme ;  and  speaking  of  course  with  all  respect  to  the  Master  of 
the  Rolls,  I  find  myself  unable  to  agree  with  his  Honor's  opinion 
upon  this  point.  According  to  the  scheme,  the  exhibitioners  are 
to  be  elected  from  the  boys  "  who  shall  have  been "  or,  as  it  is 
expressed  in  some  parts  of  the  scheme,  "  who  have  been  "  three 
years  at  the  school ;  and  it  seems  to  me  that  the  words  ^^  who 
shall  have  been  "  or  "  who  have  been  "  must  be  taken  in  connec- 
tion with  the  act  to  be  done,  —  the  election  to  be  made,  — 
*  639  and  must  be  read  therefore  as  if  the  words  had  *  been, 
"  who  at  the  time  of  the  election  shall  have  been  or  have 
been  three  years  at  the  school."  Now  it  may  no  doubt  well  be 
said  of  a  boy  who  has  left  a  school,  that  he  has  been  three  years 
at  the  school,  if  he  has  been  there  for  three  years  at  any  time 
during  the  period  of  his  education ;  but  I  do  not  think  it  can  well 
be  said  of  a  boy  that  he  has  been  three  years  at  a  school  at  a 
given  time,  unless  he  h^s  been  there  for  the  three  years  imme- 
diately preceding  that  time.  I  think,  therefore,  that  according  to 
the  true  meaning  of  what  may  be  called  the  operative  part  of  the 
scheme,  the  boys  to  be  elected  were  boys  wlio  had  been  three  years 
at  the  school  at  the  time  of  and  immediately  preceding  the  elec- 
tion ;  and  both  the  context  of  the  scheme  and  the  instrument  on 
which  it  proceeds  seems  to  me  to  favour  that  construction.  By 
another  provision  of  the  scheme,  the  surplus  revenue  is  to  accumu- 
late, if  there  be  no  boys  candidates  for  the  charity  from  the  free 
grammar-school,  which,  in  the  tibsence  of  any  clear  intention  to 
be  deduced  from  the  previous  provisions,  seems  to  me  to  import 
that  the  candidates  were  to  be  the  boys  of  the  school ;  and  the 
will  is,  I  think,  even  more  distincj;  upon  the  point,  for  it  says,  that 
the  boys  are  to  be  sent  from  the  school. 

It  was  plausibly  argued  on  the  part  of  the  respondents,  that  the 
intention  of  the  testator  seems  to  have  been  rather  to  benefit  the 
boys  of  the  town  or  parish  than  to  benefit  the  school,  and  that  a 
wide  construction,  therefore,  ought  to  be  given  to  the  words  "  who 
shall  have  been "  or  "  who  have  been,'*  so  that  all  boys  of  the 
town  or  parish  who  had  been  three  years  at  the  school  might  be 
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included  before  resorting  to  foreigners ;  and  the  Master  of  the 
Rolls  seems,  I  think,  to  have  favoured  this  view.  But  this  argu- 
ment seems  to  me  to  apply  rather  to  the  propriety  of  the  scheme 
than  to  the  construction  of  it ;  and  I  do  not  think  we 
should  be  justified  in  stmining  the  *  words  in  order  to  meet  *  540 
this  view,  even  assuming  it  to  be  correct ;  a  question  which 
is  not  before  us.  In  my  opinion,  therefore,  this  order  cannot  be 
maintained  on  the  grounds  on  which  it  was  pronounced.  It 
remains  then  to  consider  whether  it  can  be  maintained  on  other 
grounds.  The  petition  asks  that  the  petitioner  Fitzherbert  Astley 
Cave  may  be  declared  to  be  entitled  to  the  benefit  of  the  exhibi- 
tion. It  is,  I  think,  quite  beyond  our  power  to  make  any  such 
declaration.  By  the  constitution  of  the  charity  as  settled  by  the 
scheme  the  election  rests  with  the  governors,  and  we  cannot  elect 
for  them.  But  it  is  asked  also  that  the  election  of  the  respondent 
Joseph  Westmoreland  may  be  declared  to  be  null  and  void,  with 
directions  for  a  new  election  and  consequential  relief;  and  this 
part  of  the  case  was  much  pressed  in  argument.  I  am  of  opinion, 
however,  that  under  the  circumstances  of  this  case  we  should  not 
be  justified  in  acceding  to  this  part  of  the  prayer.  I  can  see  here 
no  trace  of  mala  fides  on  the  part  of  the  governors,  unless  it  is  to 
be  inferred  from  the  fact  of  their  not  having  acted  in  conformity 
with  the  opinion  of  the  charity  commissioners  ;  but  that  opinion, 
although  it  would  have  indemnified  them  had  they  acted  upon  it, 
was  not,  as  I  apprehend,  binding  upon  them  ;  and  I  cannot  impute 
to  them  any  mala  fides  m  not  having  acted  upon  it  when  I  find 
that  the  Master  of  the  Rolls  was  of  opinion  that  it  was  their  duty 
not  to  do  so.  The  case,  therefore,  stands  free  of  any  imputation 
of  mala  fidea^  and  is  reduced  to  this :  that  in  our  view  of  it  the 
governors  have  acted  upon  a  mistaken  construction  of  the  scheme  ; 
and  I  do  not  think  that  it  is  according  to  the  course  of  the  Court 
to  remove  objects  of  a  charity  who  have  been  elected  under  a 
mistake,  where  the  election  has  been  made  bond  fide  and  without 
any  fraud  or  corruption.  I  have  not  succeeded  in  finding  so  much 
authority  on  this  point  as  I  had  expected,  but  the  case  of 
*  The  Attorney' General  v.  Hartley  (a)  seems  to  me  to  bear  *  541 
strongly  upon  it,  and  the  doctrine  seems  to  me  to  derive 
much  support  from  the  cases  in  which  it  has  been  held  that  charity 

(a)  2  Jac.  &  W.  353. 
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trustees  are  not  to  be  charged  with  payments  made  npoh  a  mis- 
taken construction  of  doubtful  instruments,  for  if  the  objects  were 
to  be  removed,  the  tinistees  must,  it  would  seem,  be  accountable 
for  what  they  had  paid  to  those  objects.  This  Court  exercises  a 
wide  discretion  in  its  dealings  with  charity  trustees,  and  looking 
to  the  public  interest,  has  supported  acts  done  under  such  trusts 
which  in  the  case  of  a  private  trust  could  not  be  supported ;  and 
the  case  before  us  is  peculiarly  unfavourable  to  the  exercise  of  the 
power  of  removal,  having  regard  to  the  absence  of  notice  to  the 
respondent  Westmoreland,  and  to  what  is  stated  in  his  father's 
affidavit.  The  specific  relief,  therefore,  which  is  prayed  by  this 
petition  ought  not,  in  my  opinion,  to  be  granted  ;  but  I  think  the 
petition  should  not  have  been  dismissed.  There  should,  I  think, 
be  an  order  upon  it,  declaring  our  opinion  upon  the  construction 
of  the  scheme,  and  directing  the  trustees  for  the  future  to  act 
accordingly. 

There  remains,  then,  only  the  question  of  costs.  I  have  anx- 
iously considered  that  subject.  I  think  it  of  great  importance 
in  these  cases  of  charity,  on  the  one  hand  not  to  encourage  frivo- 
lous applications  to  the  Court,  and  on  the  other  hand  not  to  check 
applications  to  the  Court  where  there  is  a  bond  fide  ground  for 
applying  to  it.  I  cannot  say  that  in  this  case  there  was  not  such 
ground.  No  doubt  private  interests  in  this  case  are  mixed  up  with 
the  interests  of  the  charity,  but  I  think  it  would  be  going  too  far  to 
say  that  we  should  visit  wilh  costs,  or  deprive  of  costs,  parties 
who  are  induced  to  come  here  by  their  private  interests.     I  fear 

we  should  rarely  have  applications  to  the  Court  for  the 
*  542    *  benefit  of  charities  were  we  to  act  on  such  a  principle  as 

that.  On  the  whole,  therefore,  and  after  having  very 
anxiously  considered  this  subject,  I  think  the  right  course  is  to 
direct  the  costs,  both  of  the  petitioners  and  of  the  respondent  Mr. 
Westmoreland,  to  be  paid  out  of  the  charity  funds. 
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1860.    November  13,  14.     December  18.    Before  the  Lord  Chancellor  Lord 

Campbell. 

Tbe  fact  that  a  trustee  for  sale  by  public  auction  or  private  contract  haa  not 
promoted  competition  by  asking  one  of  two  persons  proposing  to  purchase  by 
private  contract  to  bid  higher  before  closing  with  the  rival  bidder :  Beld,  not 
to  be  a  ground  for  setting  aside  or  cancelling  the  contract.^ 

The  practice  adopted  at  sales  by  auction  under  the  decree  of  the  Court,  of  open- 
ing the  biddings  afler  a  sale,  not  to  be  extended  to  sales  by  trustees  under  a 
power  of  sale  conferred  upon  them.' 

Bt  indenture,  dated  the  28th  July,  1842,  property  comprising 
minerals  was  conveyed  to  the  use  of  William  Hayes,  a  solicitor, 
his  heirs  and  assigns,  .^^  upon  trust,  immediately  or  as  soon  as 
conveniently  might  be  after  the  decease  of  the  survivor  of  Henry 
]Sodgetts  and  Sarah  his  wife,  to  make  sale  and  absolutely  convey 
and  dispose  of  the  same,  together  or  in  parcels,  to  any  person  or 
persons  who  should  or  might  be  willing  to  become  the  purchaser 
or  purchasers  thereof,  or  as  he  or  they  should  direct,  for  the  most 
money  and  best  price  or  prices  that  could  at  the  time  of  such  sale 
or  sales  be  reasonably  had  or  gotten  for  the  same,  either  by  public 
auction  or  private  contract,  with  liberty,  if  deemed  expedient,  to 
make  any  stipulations  or  conditions  as  to  the  evidence  of  title  to  be 
required  by  any  purchaser  or  purchasers,  and  also  to  buy  in  the 
said  hereditaments  or  any  part  thereof  at  any  auction  or  auctions, 
and  to  rescind  or  vary  the  terms  of  any  contract  or  contracts  for 
sale  that  might  have  been  entered  into,  and  to  convey  such  parts 
of  the  said  hereditaments,  as  from  time  to  time  should  be  sold,  in 
such  manner  as  the  purchaser  or  respective  purchasers  thereof 
should  direct,  and  from  time  to  time  to  make,  do,  and  execute  all 
proper  acts,  deeds,  contracts,  and  assurances  for  carrying  such 
sale  or  sales  into  complete  -efTect.     The  deed  then  contained  a 

>  See  Huger  v.  Huger,  9  Rich.  Eq.  217;  Perry  Trusts,  §§  770,  780;  Lewin 
Trusts  (6th  £ng.  ed.),  313,  321;  1  Dart  Y.  ft  P.  (4th  Eng.  ed.)  69,  61,  62, 
70-72. 

*  The  former  practice  of  opening  biddings  on  an  offer  of  a  larger  price  has 
been  discontinued  in  England,  since  30  &  31  Vict.  c.  48,  §  67.  See  2  Dart  Y. 
&  P.  (4th  Eng.  ed.)  1091;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  114  note  (a*); 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1284,  note  (7). 
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declaration  that  the  receipts  of  the  said  William  Hayes,  his 
*543  heirs  and  assigns,  should  *be  good  discharges,  and  that 
Hayes  should  stand  possessed  of  the  re&idue  of  the  purchase- 
moneys  (after  payment  of  expenses)  upon  trust  to  divide  the  same 
into  eight  equal  parts  and  distribute  the  same  amongst  the  eight 
children  of  Henry  and  Sarah  Hodgetts  in  manner  therein  men- 
tioned. 

Henry  Hodgetts  and  Sarah  his  wife  severally  died  in  1867,  leav- 
ing their  eight  children,  cestuis  que  trust  under  the  above-mentioned 
indenture,  surviving  and  having  severally  attained  the  age  of 
twenty-one. 

Shortly  afterwards,  the  persons  beneficially  interested  under  the 
deed  were  let  into  possession  of  the  trust  premises  by  Hayes  the 
trustee,  and  had  ever  since  continued  in  such  possession.  In  Jan- 
uary, 1869,  the  persons  so  beneficially  interested,  by  the  advice  of 
Hayes,  agreed  that  a  sale  of  the  trust  premises  should  be  delayed 
in  order  that  a  defect  in  the  title  might  be  cured  by  lapse  of  time ; 
but  on  the  Ist  of  February,  1859,  Hayes,  having  obtained  the  con- 
currence of  all  the  ceituis  que  trusty  offered  to  sell  the  estate  to  one 
Pearson  for  6000Z. 

On  the  16th  of  February,  1869,  Harper,  the  plaintiff,  purchased 
on  behalf  of  himself  and  his  partner  the  one-eighth  share  of  the 
trust  premises  to  which  Mrs.  Chance,  one  of  the  children  of  Henry 
Hodgetts  and  Sarah  his  wife,  was  beneficially  entitled  for  740/., 
and  on  the  same  day,  tlirough  his  solicitor,  gave  a  notice  to  Hayes 
forbidding  him  to  complete  his  contract  with  Pearson,  and  offering 
5260 i.  for  the  purchase  of  the  other  seven-eighths  of  the  trust 
premises. 

On  the  17th  Febniary,  Pearson  accepted  unconditionally 

*  544    the  offer  which  had  been  made  to  him  by  *  Hayes,  with  the 

consent  of  the  cestuis  que  trust;  and  by  agreement  of  the 

24th  March,  1860,  Hayes,  notwithstanding  the  notice  which  had 

been  served  upon  him  on  behalf  of  Harper,  agreed  to  sell  the 

premises  to  Pearson.    Thereupon  Harper,  to  whom  Mrs.  Chance's 

share  in  the  premises  had  been  conveyed  to  uses  to  bar  dower, 

filed  the  bill  in  the  present  suit.     It  alleged  that  Hayes  had  not 

attempted  to  realize  the  full  value  of  the  tyust  estate  by  submitting 

t  he  same  to  open  competition,  and  offered  7000L  for  it.     The 

prayer  was  that  the  trusts  of  the  settlement  of  1842  might  be 

executed  under  the  decree  of  the  Court ;  that  it  might  be  declared 
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that  the  agreement  with  Pearson  of  March,  1860,  ought  not  to  be 
carried  into  effect,  and  that  the  same  might  be  delivered  up  to  be 
cancelled. 

Upon  the  hearing  of  the  cause  in  May,  1860,  Vice-Chancellor 
Stuart,  by  the  decree  appealed  from,  declared  that,  having  regard 
to  the  circumstances  in  the  pleadings  mentioned,  the  agreement  of 
the  24th  March,  1860,  was  not  binding  and  ought  to  be  set  aside ; 
and  directed  a  resale  of  the  estate  by  public  auction  or  private 
contract,  the  plaintiff  undertaking  to  give  7000Z.  for  the  property 
upon  the  same  terms  as  those  contained  in  the  agreement  of 
March,  1860.  (a) 

From  this  decree  the  defendants  Pearson  and  Hayes  appealed. 

Mr.  Bacon  and  Mr,  RensJiato^  for  the  plaintiff.  —  It  is  admitted 
that  Hayes  was  originally  a  trustee  for  sale,  and  had  power  to  sell 
without  the  consent  of  the  cestuia  que  trust.  But  by  putting  the 
trust  property  into  the  possession  of  the  cestuia  que  trusty  and  by 
the  arrangement  with  them  postponing  a  sale,  his  power  as 
*  trustee  ceased  to  be  unfettered.  Thenceforth  he  acted  as  *  546 
their  solicitor  and  agent,  not  in  his  character  of  trustee,  and 
could  only  sell  with  the  consent  of  all.  The  sale,  to  be  valid,  should 
have  been  with  the  unanimous  consent  of  all  the  cestuis  que  trust. 
Even  as  trustee,  he  was  bound  to  obtain  the  best  price  that  could 
be  got  for  the  premises,  and  for  this  purpose  he  should  nave 
obtained  competition,  either  by  putting  the  property  up  to  auction, 
or  by  pressing  Pearson  and  Harper  to  bid  higher  as  private  con- 
tractors.    Ord  V.  Noely  (6)  Mortlock  v.  Buller.  (c) 

Mr.  G.  Osborne  Morgan^  for  four  of  the  cestuis  que  trust  and  the 
husbands  of  two  of  them,  was  willing  that  the  sale  to  Pearson 
should  be  carried  out. 

Mr.  Malins  and  Mr.  W.  R.  Fisher^  for  Hayes  and  three  of  the 
cestuis  que  trust.  —  One  of  several  cestuis  que  trust  is  not  allowed 
to  interfere  with  a  sale  by  a  trustee  for  the  benefit  of  all.  A  bill 
by  one  of  several  cestuis  que  trust  to  restrain  the  trustee  from  acting 
for  all  would  be  dismissed.  The  decree  should  have  dismissed  the 
bill  as  against  Hayes  with  costs,  instead  of  forbidding  him  to 
charge  his  costs  against  the  trust  estate. 

(a)  2  Giff.  210-220.  (6)  6  Madd.  43S.  (c)   10  Vea.  292. 
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The  Attorney-General  (Sir  Richard  Bbthell),  Mr.  Oreenej  and 
Mr.  Speedy  for  Pearson,  the  purchaser.  —  The  plaintiff  cannot  be 
heard  to  assert  that  6000Z.  was  an  inadequate  price  for  the  whole 
estate,  and  yet  that  740Z.  which  he  gave  for  Mrs.  Chance's  one- 
eighth  share,  was  a  proper  price.  The  decree  is  inconsistent  with 
the  argument  that  the  trust  is  at  an  end,  and  the  bill,  moreover, 
prays  the  execution  of  the  trusts.    The  plaintiff  puts  for- 

*  546   ward  no  equity,  either  by  his  allegations  *  or  by  his  proofs, 

but  has  been  permitted  to  create  an  equity  by  offering  7000/. 
by  his  bill :  6000Z.  only  had  been  offered  by  him  prior  to  the  filing 
of  the  bill,  and  that  only  contingently  on  the  refusal  of  Pearson  to 
give  that  sum.  The  purchase  by  the  plaintiff  of  Mrs.  Chance's 
share  was  effected  under  pressure  and  most  improperly.  He  can, 
at  all  events,  be  in  no  better  position  than  Mrs.  Chance ;  and  a 
trustee,  by  acting  under  the  direction  of  one  of  the  cestuis  que  tnut 
forbidding  a  sale,  would  lay  himself  open  to  risk.  Taylor  v. 
Tabrum.  (a)  Fraud  in  procuring  the  agreement  is  neither  alleged 
nor  proved.  There  is  therefore  no  case  made  for  setting  aside  or 
cancelling  the  agreement.  They  cited  also  Fletcher  v.  Ash- 
burner^  (6)  Trower  v.  Knightley^  (c)  Detth  v.  Bale^  (d)  Taite  v. 
Sunnatead.  (e) 

Mr.  Bacon  replied. 

Judgment  reserved. 

December  18. 

The  Lord  Chancellor.  —  I  am  of  opinion,  that  the  decree  in 
this  case  can  be  supported  only  on  the  ground  that  the  agreement 
of  the  24th  of  March,  1860,  between  the  defendants  Hayes  and 
Pearson,  was  void,  by  showing  that  Hayes  has  misconducted  him- 
self as  a  trustee,  in  entering  into  that  agreement,  and  that  Pearson 
had  written  notice  of  his  misconduct. 

On  the  part  of  the  respondents,  it  is  contended,  that  Hayes  had  let 
the  cestuis  que  trust  into  possession,  and  had  thereby  denuded 

*  547    himself  of  all  the  power  conferred  *  upon  him  as  trustee, 

except  to  execute  a  conveyance  to  a  purchaser  as  they 

(a)  6  Sim.  281.  (d)  2  MoH.  817. 

(6)  1  Bro.  C.  C.  497 ;  Amb.  682.  (c)  26  Beav.  525. 

(e)  6  Madd.  184. 
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should  direct.  But  I  think  that  according  to  the  evidence  he 
merely  allowed  them  to  have  the  benefit  of  the  rents  till  a  sale 
should  take  place,  still  retaining  all  the  power  to  sell  and  to  divide 
the  proceeds  conferred  upon  him  by  the  deed  of  1842.  Then  it  is 
said,  that  having  obtained  the  express  consent  of  all  the  eight 
cestuis  que  trtist  to  sell  to  Pearson,  for  6000/.,  his  authority  to  do 
so  was  effectually  revoked  by  Harper,  the  Yissignee,  to  whom  one 
of  the  eight  shares  was  sold,  forbidding  him  to  do  so  before  he 
had  entered  into  a  binding  contract  to  sell.  But  I  do  not  assent 
to  this  doctrine,  and  the  only  solution  of  the  difficulty  attempted 
at  the  bar  was,  that  in  execution  of  the  trust  he  ought  to  have  sold 
seven-eighths  of  this  mineral  property  to  be  held  by  the  purchaser 
of  the  seven-eighths,  and  the  assignee  of  the  remaining  eighth  as 
tenants  in  common.  This  sufficiently  shows  that  the  objection 
was  untenable. 

Assuming  that  Hayes,  as  trustee,  retained  the  power  to  sell  con- 
ferred upon  him  by  the  deed,  the  question  arises  whether  he  was 
guilty  of  a  breach  of  trust  by  the  manner  in  which  he  sold  to 
Pearson  for  6000Z.  Now  I  must  say  that  this  is  not  by  any  means 
made  out  to  my  satisfaction.  I  am  inclined  to  think  that  there 
was  not  a  binding  contract  of  sale  on  the  17th  of  February,  when 
Pearson  first  unconditionally  accepted  the  oflFer  which  had  been 
made  to  him  with  the  consent  of  the  cestuis  que  trust,  as  that  offer 
was  only  to  be  in  force  for  a  week,  which  had  then  expired,  and 
on  the  16th  of  February  there  had  been  an  offer  from  the  plaintiff 
Harper,  who  by  this  time  had  purchased  Mrs.  Chance's  eighth,  to 
give  6000Z.  for  the  whole.  It  is  urged  that  upon  this  offer  Hayes  . 
was  bound  to  put  up  the  property  to  sale  by  public  auction, 
or  to  stir  up  a  further  competition  *  between  Pearson  and  *  648 
Harper.  By  the  deed  creating  the  power,  Hayes  was  author- 
ized to  sell  by  private  contract,  or  by  auction,  as  to  him  should 
seem  most  expedient,  and  an  attempt  to  sell  this  property  by  auc- 
tion would  have  been  most  inexpedient,  because  there  was  a  fatal 
flaw  in  the  title,  which  an  abstract  must  disclose,  and  which  would  • 
be  cured  by  lapse  of  time  in  six  years,  and  the  attention  of  bid- 
ders must  have  been  attracted  to  this  defect  by  a  special  condition 
in  the  articles  of  sale. 

If  the  sale  was  to  be  by  private  contract,  I  do  not  know  that  it 
was  imprudent  to  agree  to  Pearson's  acceptance  of  the  offer  to  sell 
to  him  for  60002.  after  the  expiration  of  the  week,  although  an 
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offer  of  the  same  price  had  been  made  by  Harper.  Tlie  cestuia  que 
trust  had  agreed  that  6000/.  was  a  full  price  and  as  much  as  they 
could  expect.  No  higher  offer  was  made  till  the  bill  was  filed, 
when  the  plaintiffs  said  they  were  willing  to  give  much  more.  On 
the  17th  of  February,  Hayes  had  it  in  his  power  to  secure  the 
'  6000/.  to  the  cestuia  que  trusty  with  which  they  had  declared  that 
they  would  be  contented.  There  was  nothing  to  bind  Harper  to 
his  offer  of  6000/.  Both  Harper  and  Pearson,  if  his  offer  had  not 
been  accepted,  might  have  resiled.  The  property,  if  afterwards  sold 
either  by  public  auction  or  private  contract,  might  have  fetched .  a 
smaller  sum  than  6000/.,  and,  in  that  event,  according  to  the  case 
of  Taylor  v.  Tabrum^  (a)  Hayes,  having  neglected  the  opportunity 
of  selling  for  6000/.,  would  have  been  liable  to  the  cestuie  que  trust 
for  the  deficiency. 

The  Vice-Chancellor  seems  to  have  been  much  influenced 
*  549  by  the  undertaking  by  Harper,  when  the  cause  *  stood  for 
hearing,  to  bid  7000/.  But  I  must  say  that  I  think  the 
decree  of  the  Court  ought  to  be  determined  by  the  state  of  facts 
when  the  contract  of  sale  was  entered  into  between  Hayes  and 
Pearson,  or,  at  any  rate,  when  the  bill  was  filed,  and  then  there 
had  been  no  offer  above  6000/. 

If  there  be  a  sale  by  auction  under  the  direction  of  the  Court  of 
Chancery,  according  to  established  practice,  which  I  would  not 
disturb,  although  I  question  the  expediency  of  it,  there  may  be  an 
opening  of  the  biddings  after  the  sale.  This  practice  is  known  to 
the  bidders,  and  the  highest  bidder  at  the  sale  has  no  cause  to 
complain  if  he  loses  his  bargain  by  a  higher  offer  being  subse- 
quently made  and  accepted.^  But  it  never  has  been  supposed  that 
this  practice  can  be  extended  to  a  sale  by  a  trustee  under  a  power 
of  selling  conferred  upon  him. 

SupiK)se,  however,  that  Hayes  was  to  blame  in  not  asking 
Harper  whether  he  would  not  raise  his  offer  above  6000/.,  or  in 
not,  before  closing  with  Pearson,  making  an  effort  to  induce  him 
to  bid  higher,  there  being  a  rivd  in  the  field,  so  that  possibly  a 
higher  price  might  have  been  obtained,  althought  this  might  be  a 
good  reason  for  a  Court  of  Equity  withholding  its  aid  from  the 
purchaser  and  refusing  a  decree  for  a  specific  performance,  is  this 
a  suflBcient  ground  for  a  decree  that  the  agreement  shall  be  deliv- 

(a)  6  Sim.  281. 

'  See  ante,  542,  note. 
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ered  up  to  be  cancelled  ?  Ord  t.  Nbelj  (a)  relied  on  by  the  Vice- 
Chancellor,  was  a  bill  for  a  specific  performance,  and  the  point 
stated  to  have  been  decided  was,  that  "  if  the  act  of  sale  by  trus- 
tees takes  place  under  circumstances,  which  amount  to  a  breach  of 
trust,  this  Court  will  not  specifically  perform  the  contract.  " 

*  Unless  the  agreement  for  the  sale  of  land  is  tainted  by  *  550 
fraud,  in  which  case  it  may  be  properly  set  aside,  although 
a  Court  of  Equity  may  refuse  specific  performance,  not  entirely 
approving  of  the  transaction  of  sale,  the  purchaser  is  referred  to 
his  legal  remedy.  The  Vice-Chancellor,  in  this  case,  when  objec- 
tion was  made  by  Mr.  Greene,  counsel  for  Pearson,  to  the  cancel- 
lation of  the  agreement,  is  represented  to  have  said,  "  I  cannot 
think,  in  a  case  of  this  kind,  there  is  any  thing  to  induce  the  Court 
to  consider  that  any  damages  would  be  recovered  by  your  client 
against  Mr.  Hayes  on  this  contract.  So  far  from  it,  I  have  rather 
a  contrary  impression. "  But  unless  there  was  fraud  of  some  sort 
on  the  part  of  the  purchaser,  I  apprehend  that  this  was  a  question 
not  for  the  Equity  Judge,  but  for  the  jury  under  the  direction  of 
the  Common-Law  Judge  who  might  try  the  action.  Now  it  is 
admitted  that  Pearson  conducted  himself  with  the  most  perfect 
good  faith  down  to  the  time  when,  on  the  17th  of  February,  he 
expressed  his  acceptance  of  the  offer  to  purchase  for  6000Z.,  and 
the  imputation  against  him  is  merely  that  he  proceeded  with  the 
purchase  and  signed  the  formal  agreement  on  the  24th  of  March, 
after  he  had  notice  of  Harper  having  become  assignee  of  Mrs. 
Chance's  eighth,  and  having  desired  Hayes  to  delay  the  sale,  and  of 
Harper  having  himself  offered  6000Z.  I  have  already  given  my 
opinion  that  this  countermand  by  Harper  was  inoperative  as  to  the 
power  of  Hayes  to  sell,  and  I  think  that  the  notice  of  it  did  not 
disqualify  Pearson  as  a  purchaser. 

I  am  therefore  relieved  from  animadverting  on  the  very  improper 
manner  in  which  Mrs.  Chance  was  hurried  into  the  sale  of  her 
share,  and  upon  the  indecorous  proceeding  of  Harper,  having  pur- 
chased her  share  at  the  rate  of  less.^han  6000Z.,  immedi- 
ately after  asserting  by  *  his  bill  that  the  propeiiiy  was  *  551 
worth  much  more  than  6000Z. 

According  to  my  view  of  the  facts  proved  and  of  the  principles 
by  which  this  Court  is  governed  in  such  cases,  I  am  bound  to 
adjudge  that  the  bill  be  dismissed  with  costs. 

(a)  6  Madd.  438. 
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LEGG  V.   MACKRELL. 

I860.    December  17,  18.    Before  the  Lord  Chancellor  Lord  Campbell. 

The  executrix  of  a  deceased  and  sole  trustee  having  declined  to  receiye  and  pay 
the  dividends  of  a  sum  of  stock  left  standing  in  the  name  of  the  trustee,  the 
cestui  que  trust  filed  a  bill  against  her  fof  the  appointment  of  new  trustees,  a 
transfer  of  the  trust  fund  and  payment  of  a  dividend.  Held,  that  the  execu- 
trix was  entitled  to  her  costs  out  of  the  fund.^ 

•  This  was  an  appeal  of  the  defendant  from  the  decision  of  Vice- 
chancellor  Stuart,  on  the  ground,  amotlg  others,  that  it  only 
allowed  the  defendant  10/.  in  respect  of  her  costs  of  the  suit. 

John  Morton  Gray,  by  his  will,  bequeathed  his  personal  estate 
to  Henry  Mackrell,  in  trust,  as  to  one-sixth  part  thereof,  for  the 
testator's  daughter,  the  4)laintiS*,  for  life,  for  her  separate  use,  with- 
out power  of  anticipation  ;  and  after  her  decease,  upon  trusts  for 
her  children.  After  the  death  of  the  testator,  Henry  Mackrell 
invested  one-sixth  of  his  personal  estate  in  the  purchase  of  281L 
reduced  bank  annuities  in  his  own  name,  and  died  in  May,  1856, 
•  having  appointed  thci  defendant,  his  widow,  sole  executrix,  who 
duly  proved  his  will.  In  June,  1858,  she  was  applied  to,  on  behalf 
of  the  plaintiff,  to  receive  the  dividends  of  the  sum  of  2872.  stock 
from  October,  1856.  The  plaintiff  was  a  married  womaii,  and 
then  in  Australia.  It  appeared  that  Henry  Mackrell  had  given 
one  Swayne  a  power  of  attorney  to  receive  the  dividends,  and  that 
Swayne  had  paid  the  October  dividend  of  1856  to  the  plaintiff; 
but  that  after  receiving  the  dividend  of  April,  1857,  he  became 
aware  of  the  death  of  Henry  Mackrell,  and  declined  paying  that 
dividend  to  her. 

*  552        *  The  defendant  declined  to  act  in  the  matter,  and  there- 

upon the  plaintiff  filed  the  bill  in  this  suit  against  the  defend- 
ant, as  the  executrix  of  Henry  Mackrell,  praying  that  the  trust 
fund  might  be  secured,  a  new  trustee  appointed,  and  that  the 
defendant  might  pay  the  co^ts  of  suit. 

The  Vice-Chancellor,  by  the  decree  under  appeal,  ordered  the 
defendant  to  pay  the  fund  into  Court,  to  receive  the  dividends  from 

^  See  Parks  p.  Stodhert,  2  N.  R.  646;  Lewin  Trusts  (6th  £ng.  ed.),  163, 
477 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1416. 
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October,  1856,  and  to  pay  them  into  Court,  and  directed  that  102. 
out  of  the  fund  should  be  paid  to  the  defendant  for  costs,  (a)  The 
ground  of  the  decision  was,  that  the  defendant  might  have  relieved 
herself  from  responsibility  by  transferring  the  fund  into  Court 
under  the  Trustee  Belief  Act. 

The  defendant  on  going  to  the  bank  to  receive  the  dividends 
became,  for  the  first  time,  aware  that  the  April  dividend  had  been 
received,  and  she  then  applied  to  the  plaintiff  to  have  the  decree 
altered  by  inserting  April,  1857,  instead  of  October,  1856;  but 
the  plaintiff  declined  unless  the  defendant  would  pay  also  the  April 
dividend  of  1857. 

The  defendant  refused  to  do  any  act,  except  in  obedience  to  the 
order  of  the  Court,  and  the  plaintiff  then  threatened  to  attach  the 
defendant. 

The  defendant  thereupon  appealed  against  the  decree. 

Mr.  Sandys^  for  the  plaintiff,  in  support  of  the  Vice-Chancellor's 
decree,'  submitted  that  the  defendant  ought  to  have  received  or 
paid  the  dividends,  or  if  she  wished  to  relieve  herself  from 
the  trust  ought  to  have  transferred  *  the  fund  into  Court    *  553 
under  the  Trustee  Belief  Act,  and  that  as  she  had  occasioned 
the  suit,  she  ought  not  to  be  allowed  any  costs  in  it. 

Mr,  Schomberg  and  Mr.  Htngeston^  for  tl^^  defendant.  —  The 
defendant  has  not  occasioned  the  suit,  as  none  was  necessary,  it 
having  been  in  the  plaintiff's  power  to  obtain  all  she  required  by 
a  petition  under  the  Trustee  Act,  1850. 

They  cited  Menzies  v.  Connor ^  (6)  Greenwood  v.  Wdkeford^  (c) 
Aldridge  v.  Westbrook,  (d)  Thomas  v.  Walkery  (e)  Gardner  v. 
Downes.  (jf) 

Mr.  Sandys  replied. 

The  Lord  Chancellor.  —  The  defendant  in  this  case  had  a 
perfect  right  to  decline  acting  in  the  trusts  of  the  will,  and  she  • 
does  not  appear  to  have  done  any  thing  of  which  the  plaintiff  can 
complain. 

(a)  See  Legg  r.  Mackrell,  1  Giff.  166.  ((f)  4  Beay.  212. 

(6)  3  Mac.  &  G.  648.  (c)  18  Beav.  621. 

(c)  1  Beav.  676.  (jg)  22  Beav.  896. 
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The  plaintiff  might  have  obtained  all  that  she  required  under 
the  Trustee  Act,  1850,  but  she  has  thought  fit,  instead  of  apply- 
ing under  that  Act,  to  file  a  bill  against  the  defendant,  That 
being  so,  I  think  the  defendant  entitled  to  her  full  costs,  both  in 
the  Court  of  the  Vice-Chancellor  and  on  the  appeal. 

Order  accordingly,  the  defendant  undertaking  to  do  all  she  can 
to  enable  the  plaintiff  to  receive  the  April  dividend  of  1857,  but 
she  not  thereby  to  be  considered  as  doing  any  act  as  trustee  of  the 
trust  fund. 


*  554    •  In  the  Matter  of  ANNE  JANE  JONTIS,  a  Lunatic, 

and 
In  the  Matter  of  The  TRUSTEE  ACT,  1850. 

I860.    December  21.    Before  the  Lords  Justices. 

On  a  mortgage  being  paid  off,  the  costs  of  obtaining  a  vesting  order,  rendered 
necessary  by  the  lunacy  of  the  heir-at-law  of  the  mortgagee,  were  ordered  to 
be  paid  by  the  mortgagor.^ 

In  1820,  certain  l«nds  were  mortgaged  to  Jane  Jones  in  fee. 
The  equity  of  redemption  was  subsequently  devised  to  trustees 
during  the  lives  of  the  petitioner  and  two  other  persons,  and 
the  survivors  and  survivor  of  them,  in  trust  for  the  petitioner  and  the 
two  others  in  eqQal  shares  during  their  joint  lives,  and  after  tlie 
decease  of  the  one  who  should  first  die,  then  for  the  survivors  in 
equal  shares,  with  divers  remainders  over. 

The  mortgagee  died  intestate  as  to  real  estate,  leaving  the  lunatic 
her  heiress-at-law. 

One  of  the  equitable  tenants  for  life  paid  to  the  executor  of  the 
mortgagee  the  money  due  on  the  mortgage,  and  presented  a  peti- 
tion for  an  order  vesting  in  herself  the  legal  estate,  subject  to 
such  equity  of  redemption  as  was  subsisting  therein  in  favour  of 
the  other  persons  beneficially  interested. 

Mr.  WoUtenholme^  for  the  petitioner,  asked  that  the  costs  of  the 
application  might  be  ordered  to  be  paid  by  the  executor  out  of  the 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  13S9. 
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mortgage  debts.    He  referred  to  JEx  parte  Pearse^  (a)  Me  LeweSy  (6) 
and  lie  Wheeler,  (c) 

*  Mr.  C.  T.  Simpson,  for  the  executor,  referred  to  King  *  555 
V.  Smith,  (i)  Ex  parte  Clajfy  (e)  and  Re  StiLart.  (jg) 

Their  Lordships  made  the  vesting  order  as  prayed,  but  ordered 
the  petitioner  to  pay  to  the  executor  of  the  mortgagee,  and  the 
committee  of  the  lunatic  heiress-at-law,  their  costs  of  the  applica- 
tion and  consequent  thereon. 


THOMAS  V.   GRIFFITH. 

1860.    November  22.     December  5,  21.     Before  the  Lord  Chancellor  Lord 

Campbell  and  the  Lords  Justices. 

T.  and  G.  were  partners  in  building  an  hotel.  6.  bought  the  share  of  T.,  who 
had  conducted  the  building,  and  agreed  to  paj  all  the  expenses.  G.  died, 
and  at  his  death  356Z.  was  due  from  him  to  T.  in  respect  of  bills  which  T. 
had  paid  for  the  building.  A  decree  was  made  to  administer  G.^s  estate.  T. 
carried  in  a  proof  for  the  356Z.  along  with  82/.  which  he  had  paid  since  G.^s 
death.  The  356/.  was  allowed  and  paid,  the  82Z.  disallowed,  and  the  estate 
was  distributed.  After  this  T.  was  obliged  to  pay  further  bills  for  the  build- 
ing, and  filed  a  bill  against  the  residuary  legatees  and  devisees  of  G.  to 
recover  these  sums  and  the  82/. 

Held,  by  the  whole  Court,  that  the  suit  was  maintainable  as  regarded  the  sums 
paid  since  the  certificate. 

Held,  by  the  Lords  Justices,  the  Lord  Chancellor  doubting,  that  it  hot  appearing 
on  what  ground  the  82/.  had  been  disallowed,  the  plaintiff  had  not  lost  his 
rights  as  to  that  sum. 

Held,  that  the  executor  was  not  a  necessary  party  to  the  suit. 

The  bill  in  this  case  was  filed  to  recover  from  the  residuary 
devisees  and  legatees  of  W.  Griffith  certain  moneys  claimed  to 
have  become  due  to  the  plaintiflF  after  the.  death  of  W.  Griffith,  in 
respect  of  transactions  between  him  and  the  plaintifif. 

On  the  19th  of  April,  1864,  the  plaintiff  and  W.  Griffith  jointly 

(a)  T.  &  R.  325.  (d)  6. Hare,  478. 

(6)  1  Mac.  &  G.  23.  («)   Shelford  Lunacy,  p.  610  (2d  ed.). 

(c)   1  De  G.,  M.  &  G.  434.  {g)  4  De  G.  &  J.  817. 
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took  a  lease  of  a  piece  of  land  in  Llandudno,  for  the  purpose  of 
building  an  hotel.  The  original  agreement  between  them 
*  656  was,  that  they  should  *  be  entitled  to  the  property  and  con- 
tribute to  the  expenses  in  equal  shai^es ;  but  Griffith  subse- 
quently purchased  the  plaintiflF's  interest,  undertaking  to  bear  the 
whole  of  the  liabilities.  The  plaintiff,  who  was  a  builder,  erected 
the  hotel,  and  at  the  death  of  Griffith,  which  took  place  in  June, 
1855,  the  sum  of  856Z.  9«.  8d.  was  owing  to  the  plaintiff  from  him 
in  respect  of  moneys  paid  by  the  plaintiff. 

On  the  4th  of  August,  1855,  an  order  was  made  on  a  claim  for 
the  administration  of  Griffith's  estate,  at  the  suit  of  persons  ben- 
eficially interested  under  his  will.  The  order  contained  the  usual 
direction  to  take  "  an  account  of  the  testator's  debts."  The  plaintiff 
carried  in  under  the  decree  a  claim  for  the  356Z.  9«.  3e2.,  and  after- 
wards for  the  further  sum  of  82Z.  10«.  Sid,  alleged  by  the  plaintiff 
to  have  become  due  since  the  testator's  death  in  respect  of  moneys 
paid  by  the  plaintiff  for  work  done  in  completing  the  hotel.  The 
chief  clerk  allowed  the  856^  9«.  3d.,  but  disallowed  the  82Z.  10«. 
Sid.  A  certificate  was  made  accordingly,  the  cause  was  heard  for 
further  consideration  and  the  estate  of  Griffith  was  distributed,  the 
plaintiff  receiving  the  356/.  9«.  3d. 

After  this  the  plaintiff  was  obliged,  as  he  alleged,  to  pay  further 
sums  amounting  to  183/.  13«.  8d.  in  respect  of  the  work  done  to  the 
hotel,  and  he  now  filed  his  bill  against  the  residuary  devisees  and 
legatees  to  recover  the  82/.  10«.  Sid.  and  the  183/.  10«.  Sd.  with- 
out making  the  executor  a  party.  Vice-Chancellor  Stuart  made 
a  decree  directing  an  account  of  what  was  due  to  the  plaintiff  from 
the  estate  of  the  testator  William  Griffith,  in  respect  of  the  agree- 
ments in  the  bill  mentioned,  reserving  further  consideration.  The 
defendants  appealed. 

*557  *  Mr.  Baeon  and  Mr.  Osborne  Morgan,  in  support  of  the 
decree.  —  There  has  not  been  any  adjudication  such  as  to 
bind  us  as  to  the  82/.  Only  debts  due  at  the  testator's  death 
could  be  proved  under  the  decree.  Stemdale  v.  Sankinson.  (a) 
If  a  creditor  does  not  go  in  under  a  decree  he  'may  file  a  bill  of 
his  own,  as  appears  from  the  authorities  cited  in  Daniell's  Chan- 
cery Practice.  (6)     Even  a  creditor  who  has  gone  in  and  failed  is 

(a)  1  Sim.  393,  395.  (b)  Page  1158  (2d  ed.). 
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not  precluded  from  filing  a  bill.  Davis  v.  Comhermere^  (a)  Teed 
V.  Beere ;  (6)  though  no  doubt  if  a  creditor  does  not  show  a  good 
reason  for  not  having  gone  in,  he  will  be  put  under  severe  terms. 
At  all  events  as  to  the  sums  paid  since  the  certificate  there  is  no 
bar  whatever.  It  would  be  monstrous  to  hold  that  a  creditor  to 
whom  10?.  was  due,  and  who  did  not  think  it  worth  while  to  go  in 
under  the  decree,  should  thereby  lose  his  right  in  respect  of  large 
sums  which  he  was  afterwards  compelled  to  pay.  The  objection 
has  been  taken  that  the  executor  ought  to  have  been  a  party  — 

• 

[^Mr.  Malins^  for  the  defendants,  stated  that  this  objection, 
though  raised  on  the  pleadings,  had  never  been  pressed,  and  that 
the  defendants  did  not  insist  upon  it.  The  Court  intimated  an 
opinion  that  it  could  not  be  sustained.] 

Mr.  Malins  and  Mr.  Charles  Hally  for  the  defendants.  —  Courts 
of  Equity  discourage  laches,  and  the  plaintiff,  who  must  have  known 
what  he  had  expended,  has  no  reasonable  excuse  for  not  having 
brought  in  his  whole  claim  under  the  decree  in  the  other 
suit.  As  to  the  S2L  *  that  is  res  judicata.  With  respect  *  558 
to  the  rest,  we  do  not  dispute  the  general  rule  that  a  person 
not  going  in  under  a  decree  does  not  finally  lose  his  rights.  David 
V.  Frowd  ;  (c)  but  where  there  has  been  wilful  default  in  not  going 
in,  the  case  may  be  otherwise.  Sawyer  v.  Birchmore.  (d)  Here 
Thomas,  if  he  had  any  claim  at  all,  was  a  creditor,  not  a  person 
having  merely  a  contingent  claim,  for  the  hotel  had  been  finished 
long  before  Griffith's  death,  and  so  all  the  bills  were  due  in  his  life- 
time. The  demand,  therefore,  might  have  been  carried  in  under 
the  decree  and  must  have  been  allowed.  We  resist  it  because  we 
believe  that  in  fact  Griffith  paid  Thomas,  though  no  evidence  of 
this  can  now  be  found. 

[The  Lord  Chancellor.  —  Could  a  debt  becoming  due  between 
the  decree  and  the  certificate  be  allowed  as  a  debt  ?  It  is  difficult 
to  say  that  the  bulk  of  this  demand  was  as  regarded  Thomas  any 
thing  more  than  a  liability.] 

Whether  it  was  a  debt  in  the  strict  sense  of  the  word  or  not, 
there  would  have  been  no  difficulty  in  getting  it  entered  in  the  cer- 

(a)  16  Sim.  894.  (c)   1  MyL  jfe  K.  200,  209. 

(6)  7  W.  R.  394.  (d)  1  Keen,  391,  825. 
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tificate  as  a  demand  for  the  satisfaction  of  which  the  Court  would 
have  provided  before  parting  with  the  assets.  The  object  of  a  suit  by 
a  residuary  legatee  is  to  ascertain  the  residue  which  belongs  to  the 
residuary  legatees,  and  the  Court  will  deal  with  demands  of  a 
much  more  uncertain  nature  than  this.     Lockhart  v.  Hardy,  (a) 

Mr.  Morgan,  in  reply.  —  The  Stat.  13  &  14  Vict.  c.  35,  §  19, 
draws  a  distinction  between  debts  and  liabilities.  Seton  on 
Decrees.  (6)  The  certificate  must  follow  the  decree,  which  only 
directs  an  account  of  debts,  not  of  liabilities. 

*  559       *  Gillespie  v.  Alexander,  (c)  Purcell  v.  Manning,  (rf) 
King  v.  Malcott,  (e)  Barrett  v.  Blake,  (^)  were  also  re- 
ferred to. 

Judgment  reserved. 

December  21. 

The  Lord  Chancellor.  —  I  never  entertained  any  doubt  that 
for  the  sums  of  money  claimed  as  having  become  due  to  the  plain- 
tiff from  the  estate  of  William  GriflSth  since  the  report  in  the 
administration  suit,  this  bill  might  be  maintained.  These  sums 
the  plaintiff  did  not,  and  could  not,  claim  in  the  administration 
suit. 

But  as  to  the  827. 10«.  S^d.,  I  must  confess  tiiat  I  was  strongly 
inclined  to  think  that  the  adverse  decision  in  the  administration 
suit  was  a  bar.  Although  this  item  was  not  a  debt  due  to  the 
plaintiff  at  the  death  of  the  testator,  it  had  become  a  liquidated 
demand  due  to  the  plaintiff  from  the  testator's  estate  before  the 
report;  it  might  well  be  considered  "a  debt  of  the  testator" 
according  to  the  terms  of  the  decree  ;  the  practice  appears  to  be 
to  admit  such  a  demand  under  such  a  decree  ;  t^nd  this  practice  I 
consider  is  calculated  to  avoid  delay  and  to  save  expense.  There 
can  be  no  doubt  that  the  chief  clerk  might  have  included  the  82i. 
10«.  3id.,  in  the  report,  as  a  debt  of  the  testator,  and  the  plaintiff 
might  have  applied  to  the  Vice-Chancellor  to  have  the  certificate 
of  the  chief  clerk  amended  by  inserting  this  sum.  I  con- 
•560    ceived,  therefore,  that  the  plaintiff's  remedy  *  was  to  apply 

(a)  6  Beav.  806.  (d)  3  Jur..  N.  S.  1070. 

(6)  Page  69  (2d  ed.).  (e)   9  Hare.  692. 

(c)  3  Russ.  130.  C^)  2  BaL  &  B.  354. 
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to  the  Vice-Chancellor  for  this  purpose,  instead  of  submitting 
to  the  decision  against  him,  allowing  the  executors  to  be  dis- 
charged, and  filing  this  bill  to  follow  the  assets  in  the  hands  of 
the  legatees.  The  plaintiff  now  seeks  to  recover  other  sums,  but 
I  apprehend  he  cannot  include  the  sum  disallowed  in  the  adminis- 
tration suit,  unless  he  could  have  supported  a  bill  confined  to  the 
821,  10«.  Sid.  Some  reference  was  made  to  the  ground  on  which 
the  claim  had  been  disallowed  in  the  administration  suit,  but  if 
there  has  been  an  adjudication  by  a  Court  of  competent  jurisdic- 
tion to  decide  in  favour  of  the  plaintiff,  whatever  the  ratio  deci- 
dendi alleged  may  be,  the  decision  seems  to  mtike  it  res  judicata^ 
and  the  proper  remedy  seems  to  be  by  appeal. 

I  should  have  been  afraid  to  establish  a  precedent  which  may 
be  perverted  to  litigious  purposes. 

But  my  brother  Judges,  the  Lords  Justices,  take  a  different  view 
of  the  subject,  and  the  reasons  and  authorities  for  their  opinion, 
which  they  have  been  good  enough  to  communicate  to  me,  are  such 
as,  although  hardly  sufficient  entirely  to  remove  my  doubts,  induce 
me  to  refrain  from  saying  that  I  dissent  from  the  judgment  of  the 
Court  which  they  think  ought  to  be  pronounced. 

The  Lord  Justice  Knight  Bruce. — I  concur  in  the  view 
which  the  Vice-Chancellor  has  taken  of  this  case  ;  and  the  decree 
which  has  been  made  appears  to  me  right,  both  in  form  and  sub- 
stance, except  that  it  would  I  think  be  more  correct  that  the 
account  directed  to  be  taken  should  be  an  account  of  what, 
if  any  thing,  is  due  to  the  plaintiff  from  the  estate  of  *  Wil-  *  661 
liam  Griffith  in  respect  of  the  agreements.  This  addition 
will  not  make  any  difference  as  to  the  costs  of  the  appeal,  which 
ought,  in  my  opinion,  to  be  paid  by  the  appellants. 

The  Lord  Justice  Turner.  —  This  is  an  appeal  from  a  decree 
of  Vice-Chancellor  Sir  John  Stuart,  by  which  he  has  directed  an 
account  to  be  taken  of  what  is  due  to  the  plaintiff  from  the  estate 
of  William  Griffith,  in  respect  of  the  agreement  in  the  bill  men- 
tioned. 

The  bill  on  which  this  decree  is  founded  is  filed  by  Owen 
Thomas  against  the  residuary  devisees  and  legatees  and  legatees 
of  William  Griffith  for  the  purpose  of  recovering  a  debt  claimed  to 
be  due  to  the  plaintiff  from  the  estate  of  William   Griffith.     It 

[437] 


*  561  CASES  IN   CHANCERY. 

appears  that  in  the  year  1855  the  residuary  devisees  and  legatees 
of  William  Thomas,  who  are  the  defendants  in  this  suit,  them- 
selves filed  a  bill  in  this  Court  for  the  administration  of  William 
Griffith's  estate,  and  that  on  the  4th  of  August,  1855,  the  usual 
decree  was  made  in  that  suit,  which,  upon  referring  to  Reg. 
Lib.,  (a)  appears  to  have  contained  a  direction  to  take  "an 
account  of  the  testator's  debts." 

Owen  Thomas,  the  plaintiflF  in  this  suit,  went  in  as  a  creditor 
under  this  decree,  and  claimed  in  the  first  instance  the  sum  of 
856?.  9«.  3J.,  and  afterwards  the  further  sum  of  82/.  10«.  Sid.  as 
being  due  to  him.  He  proved  the  sum  of  356Z.  9«.  3rf.  to  have 
been  due  to  him  at  the  death  of  William  Griffith,  and  that  sum 
was  allowed  as  a  debt,  and  was  paid  to  him  under  the  decree, 

but  the  further  sum  of  82Z.  10«.  3id.,  which  it  appears  he 
*  562  *  claimed  as  having  become  due  to  him  after  the  death  of 

William  Griffith,  and  indeed  after  th^  date  of  the  decree, 
was  not  allowed  to  him.  He  has  accordingly  filed  this  bill  for  the 
purpose  of  recovering  it  and  other  sums  which  he  alleges  to  have 
become  due  to  him  from  the  estate  of  William  Griffith  after  the 
date  of  the  report  in  the  former  suit,  and,  having  given  at  least 
primd  facie  evidence  of  the  debts,  he  has  obtained  from  the  Vice- 
Chancellor  the  foregoing  decree. 

That  this  decree  is  right  both  in  form  and  substance  subject  only 
to  the  introduction  of  the  words  ''  if  any  thing,"  so  that  the 
account  may  be  of  what,  if  any  thing  is  due,  an  introduction  the  *  * 
propriety  of  which  was  not  disputed,  seems  to  me  to  be  beyond  all 
question,  for  the  proceedings  in  the  former  suit  certainly  could  not 
protect  the  residuary  devisees  and  legatees  from  being  called  upon 
to  pay  debts  which  became  due  after  the  date  of  the  report  in  that 
suit,  and  at  all  events  therefore  there  was  ground  for  the  account. 
A  question,  however,  of  some  importance  was  raised  upon  the 
argument  of  the  appeal,  which  it  may  be  convenient,  although  it 
is  not  necessary,  for  us  now  to  dispose  of,  —  the  question,  whether 
the  plaintiff  is  precluded  by  the  proceedings  in  the  former  suit  from 
now  claiming  the  82Z.  10«.  3^(2.,  which  was  disallowed  in  that  suit. 
I  am  of  opinion  that  under  the  circumstances  of  this  case  he 
ought  not  to  be  held  to  be  so  precluded.  There  is  not,  as  I  appre- 
hend, the  least  doubt  that  where  under  a  decree  in  a  suit  against 
an  executor,  whether  under  the  old  or  the  new  practice,  a  debt  has 

(a)  Griffith  o.  Titley,  Reg.  Lib.  A.  1S54,  fol.  1449. 
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been  claimed  to  be  due  from  the  estate  of  the  testator,  and  the 
claim  has  been  fully  investigated  and  disallowed,  the  alleged 
creditor  cannot  afterwards  maintain  a  suit  to  enforce  the  claim 
against  the  residuary  devisees  or  legatees.^  In  such  cases 
*  the  rule  of  res  judicata  must  apply,  but  I  am  not  satisfied  *  563 
that  the  riile  reaches  so  far  as  to  apply  to  cases  under  the 
old  practice  where  the  debt  claimed  was  not  due  at  the  death  of 
the  testator,  for  it  seems  to  me  at  least  open  to  doubt,  whether  the 
old  practice  was  not  that  only  creditors  whose  debts  were  due  at 
th^  death  of  the  testator  should  be  permitted  to  come  in  under  the 
decree.  I  mean  of  course  in  cases  where  the  claim  was  opposed 
and  the  strict  practice  insisted  upon,  which  would  not  generally  be 
the  case,  it  being  in  most  cases  for  the  interest  of  the  parties  that 
the  creditors  should  be  permitted  to  come  in  and  the  expenses  of 
a  further  suit  be  avoided.  Sir  A.  Hart,  who  had  very  great 
experience  in  this  Ooilrt,  seems  to  have  considered  in  Stemdale  v. 
Hankinsoriy  (a)  that  this  was  the  practice,  and  I  have  ascertained, 
by  reference  to  the  registrar's  book,  that  the  decree  in  that  case 
was  in  the  common  form  for  an  account  of  what  was  due  to  the 
plaintiff  and  the  other  creditors  of  the  testator,  not  confining  it  in 
terms  to  the  creditors  at  the  time  of  the  testator's  decease.  I 
appear  also  to  have  understood  this  to  have  been  the  practice  when 
I  decided  the  case  of  King  v.  Malcot^  (6)  and  it  seems  to  have 
been  so  understood,  at  least  so  far  as  I  was  concerned,  when  the 
special  case  Act  was  prepared.  It  is  to  be  observed,  too,  in  support 
of  the  view  of  this  having  been  the  practice,  that  where  in  a 
creditors'  suit  the  decree  was  founded  on  an  admission  of  the  debt, 
the  admission,  as  stated  in  Seton's  Decrees,  was  that  the  testator 
was,  at  the  time  of  his  decease,  indebted  to  the  plaintiff,  and  that 
in  the  forms  of  claims  and  affidavits  by  creditors  in  support  of 
claims  to  come  in  under  decrees  the  allegation  also  in  general  was 
that  the  debt  was  due  at  the  death  of  the  testator.  I  find  it  to 
have  been  so  in  *  an  old  edition  of  Harrison's  Practice,  (c)  in  *  564 
Grant's  Practice,  (i)  in  Turner  and  Venable's  Practice,  (e) 
in  Newland's  Practice,  Qf^  and  later  in  Smith's  Practice,  (A)  and 

(a)  1  Sim.  893.  («)  Vol.  1.  p.  767.  and  VoL  2,  p.  90. 

(6)  9  Hare,  692.  (g)  Vol.  2,  p.  288. 

(c)  1790,  vol.  2,  p.  86.  (h)  Page  664. 

(d)  Vol.  2.  p.  883. 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1208. 
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the  practice  does  not  seem  to  nie  to  have  been  without  some 
foundation  in  reason.    According  to  the  old  course  the  account 
of  debts  was  taken  by  the  Masters.    They  had  no  power  to  impose 
conditions  upon  creditors  coming  in  under  the  decree ;  and  in  cases 
of  debts  becoming  due  after  the  death,  it  might  be  necessary  that 
conditions  should  be  imposed,  and  nice  and  difficult  questions, 
more  proper  to  be  decided  by  the  Court  than  by  the  Master,  might 
arise.    It  seems,  however,  that  whatever  may  have  been  the  old 
practice,  the  practice  now  is  to  admit  all  creditors  to  come  in 
under  the  decree  whose  debts  have  become  due  before  the  date  of 
the  report,^  and  I  am  by  no  means  disposed  to  question  the 
expediency  of  this  alteration,  if  alteration  it  be,  in  the  practice. 
I  think  that  it  is  well  calculated  to  save  expense  and  to  benefit  the 
suitors,  and  that  it  is  attended  with  no  danger,  as  all  the  proceed- 
ings are  now  under  the  immediate  supervision  of  the  Judge.    I 
should  not  hesitate,  therefore,  to  hold  that  any  claim,  whether 
ripened  into  debt  before  or  after  the  death  of  the  testator,  could 
not  be  made  the  foundation  of  a  future  suit,  where  it  appeared  that 
the  merits  of  the  claim  had  been  entered  into ;  but  I  think  that, 
having  regard  to  what  may  and  would  appear  to  have  been   a 
change  in  practice,  some  latitude  ought  to  be  given  in  the  intro* 
duction  of  the  different  practice,  and  the  Court  ought  to  be  satisr 
fied  that  the  case  was  dealt  with  under  the  new  practice  and  the 
merits  fully  entered  into.    In  a  case  very  similar  to  the 
*  565  present,  Barker  v.  Rogers^  (a)  *  the  Vice-Chancellor  Wig- 
bam  took  this  course:  he  saw  the  Master,  and  having 
ascertained  that  the  claim  in  the  first  suit*  had  not  been  disposed 
of  upon  the  merits,  he  entertained  the  further  suit,  observing  that 
it  would  be  going  too  far  to  hold  that  the  alleged  creditor  had  lost 
his  right  by  not  having  appealed  to  the  Court  from  the  Master's 
decision.    In  this  case  the  chief  clerk  of  the  Master  of  the  Rolls, 
by  whom  the  case  appears  to  have  been  disposed  of,  has  told  us 
that  he  cannot  state  on  what  ground  the  claim  was  rejected.    The 
plaintiff  might  and  ought  perhaps  to  have  insisted  that  the  case 

(a)  7  Hare,  19. 

^  The  account  remains  open  down  to  the  time  of  the  report.  Holabird  o. 
Burr,  17  Conn.  563,  564;  Smith  o.  Brush,  11  Conn.  366.  And  in  Massachu- 
setts, on  a  bill  to  redeem,  the  account  of  the  mortgagee  is  to  be  made  up  of  the 
amount  due  at  the  time  of  the  decree  for  redemption.-  Adams  v.  Brown,  7 
Cush.  223,  224;  Mann  o.  Richardson,  21  Pick.  355;  Stewart  v,  Clark,  11  Met. 
384;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1224  and  note  (2). 
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should  be  heard  before  the  Judge  himself,  which  every  suitor  has 
a  right  to  insist  upon,  but  I  think  we  may  well  follow  the  decision 
in  Barker  v.  Rogers^  and  hold  that  the  claim  is  not  wholly  barred 
in  consequence  of  his  not  having  done  so,  whatever  may  be  the 
effect  as  to  costs,  which  will  be  in  the  judgment  of  the  Vice- 
chancellor  on  further  consideration. 


♦DILKES  v.  BROADMEAD.  *666 

I860.    December  4,  7,  21.    Before  the  Lord  Chancellor  Lord  Campbell. 

Assets  of  a  testator,  consisting  of  personalty  which  could  be  identified,  were 
settled  bond  fide  upon  the  marriage  of  his  daughter  and  residuary  legatee. 
Hdd^  that  they  thereupon  ceased  to  be  liable  to  subsequently  accruing  claims 
in  respect  of  breaches  of  covenants  which  had  been  entered  into  by  the  testa- 
tor, but  of  which  the  parties  to  the  settlement  had  no  notice  when  they  exe- 
cuted it.' 

The  limitations  and  covenants  in  a  marriage  settlement  are  not  severable  as 
being  in  part  only  supported  by  the  consideration  of  marriage,  semble. 

This  was  an  appeal  from  the  dismissal  by  Vice-Chancellor 
Stuart  of  the  plaintiflTs  bill  with  costs,  (a) 

By  indenture,  dated  the  28th  February,  1822,  H.  Hewitt  demised 
to  Charles  Dilkes,  his  executors',  administrators,  and  assigns,  a 
stable,  house,  and  premises  situate  at  Cork,  for  a  term  of  9000 
years,  to  be  computed  from  the  29th  September  then  last,  at  an 
annual  rent  of  537. 

The  deed  contained  the  usual  covenants  on  the  part  of  the  lessee 
to  pay  the  rent  and  keep  the  demised  premises  in  repair. 

By  indenture,  dated  31st  July,  1828,  Charles  Dilkes  in  consider- 
ation of  100/.  demised  to  James  Bucknell,  his  executors,  adminis- 
trators, and  assigns,  the  hereditaments  and  premises  comprised 
in  the  indenture  of  February,  1822,  for  a  term  of  8000  years,  to 
commence  from  the  25th  March  then  last,  at  the  annual  rent  of 
58Z. 

(a)  See  Dilkes  v.  Broadmead,  2  Giff.  113. 

1  See  Lewin  Trusts  (6th  Eng.  ed.),  201,  202/287 ;  Gore  ».  Brazier,  8  Mass. 
523;  Rawle  Cot.  (3d  ed.)  588  et  seq. ;  Ricard  v.  Williams,  7  Wheat.  59 ;  Gris- 
wold  0.  Bigelow,  6  Conn.  268. 
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The  indenture  contained  the  usHal  oovenants  on  the  part  of 
James  Bucknell  to  pay  the  rent,  and  to  repair  and  keep  in  good 
tenan table  condition  the  premises  thereby  demised,  with  a  proTiso 
that  it  should  be  lawful  for  James  Bucknell,  his  executors,  admin- 
istrators, and  assigns,  during  the  continuance  of  the  term, 

*  567    to  pay  the  *  rent  of  the  demised  premises  as  it  became  due 

to  H.  Hewitt,  under  whom  Charles  Dilkes  held  the  same, 
and  that  the  receipts  of  H.  Hewitt,  his  executors,  administrators, 
and  assigns,  should  be  deemed  and  taken  by  Charles  Dilkes,  his 
executors,  administrators,  and  assigns,  to  be  good  and  valid  dis- 
charges for  such  payments. 

Charles  Dilkes  died  in  October,  1846,  intestate. 

James  Bucknell  by  his  will,  dated  the  15th  June,  1829,  after 
giving  certain  pecuniary  and  specific  legacies,  gave  and  bequeathed 
all  other  his  moneys  and  securities  for  money,  goods,  chattels,  and 
personal  estate,  of 'what  nature  or  kind  soever,  to  his  brother 
William  Bucknell,  upon  trust,  after  giving  thereout  to  his  daugh- 
ter Harriett  Bucknell  such  articles  as  he  might  think  proper  to 
select  for  her,  as  soon  as  conveniently  might  be  after  his  (the 
testator's)  decease  to  convert  the  same  into  money  and  to  invest 
the  same  on  government  or  landed  security  in  England  or  Ireland 
as  he  should  think  proper,  and  upon  further  trust,  to  receive  and 
take  the  interest  and  dividends  and  annual  proceeds  of  the  trust 
moneys,  and  pay  so  much  thereof  as  he  might  think  proper,  in 
addition  to  the  dividends  and  interest  arising  for  the  use  of  his 
(the  testator's)  said  daughter  under  his  marriage  settlement,  in 
and  upon  the  maintenance,  clothing,  and  education  of  his  said 
daughter  until  she  should  attain  the  age  of  twenty-four  years,  or 
be  married  under  that  age  with  his  previous  consent  in  writing ; 
and  as  to  all  the  rest,  residue,  and  remainder  of  such  dividends, 
interest,  and  proceeds  which  should  not  be  applied  as  aforesaid, 
that  his  said  brother  should  invest  the  same  on  such  securities  as 
before  mentioned,  and  should  pay  and  transfer  and  assign  the  said 
trust  estate,  with  the  accumulations  thereof,  to  his  said  daughter, 
when  she  should  attain  the  age  of  twenty-four  years,  or  be 

*  568    married  *  under  that  age  with  the  consent  of  his  (the  testa- 

tor's) brother  testified  as  before  mentioned:  and  in  case 

his  said  daughter  should  marry  before  she  attained  the   age  of 

twenty-four  years  without  the  previous  consent  in  writing  of  his 

said  brother  William,  in  case  he  should  be  then  living,  or  of  any 
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trustee  or  trustees,  to  be  appointed  as  thereinafter  mentioned,  then 
upon  such  trusts  as  are  in  the  will  mentioned.  And  the  testator 
declared  that  in  case  his  daughter  should  marry  under  the  age  of 
twenty-four  years  with  the  consent  of  his  said  brother  William,  if 
he  should  be  then  living,  or  of  any  new  trustee  or  trustees,  to  be 
appointed  as  thereinafter  mentioned,  then  he  empowered  the  per- 
son or  persons  giving  such  consent  to  join  and  concur  in  making 
any  settlement,  which  he  or  they  should  deem  proper,  of  all  5r 
any  part  of  the  said  trust  moneys.  The  will  then  conferred  on 
W.  Bucknell  the  usual  power  to  appoint  new  trustees. 

James  Bucknell  died  shortly  afterwards. 

In  1830,  W.  Bucknell  assigned  the  under-lease  of  his  testator 
in  the  stable  and  premises  at  Cork  to  H.  B.  Wise,  who  by  the 
indenture  of  assignment  entered  into  the  usual  covenants  to  pay 
the  rent  and  keep  the  premises  in  repair.  H.  B.  Wise  thereupon 
entered  into  the  premises  assigned,  and  continued  in  the  occupation 
thereof  till  his  death  in  1855,  paying  the  rent  during  the  whole  of 
that  period  to  H.  Hewitt,  the  head  landlord. 

In  1848,  Harriet  Bucknell  married  T.  P.  Broadmead,  with  the 
consent  of  W.  Bucknell,  she  being  then  under  twenty-four  years  of 
age.  Prior  to  and  in  contemplation  of  the  marriage,  mutual  settle- 
ments were  executed  by  Mr.  and  Mrs.  Broadmead. 

By  the  first  of  these,  Mr.  Broadmead  joined  his  *  father  *  569 
and  mother  in  charging  real  estates  in  Somersetshire,  to 
which  he  was  entitled  in  remainder  in  fee  after  their  deaths,  with 
the  payment  of  an  annuity  to  himself  during  the  joint  lives  of  him- 
self and  his  father  and  mother,  and  in  the  event  of  his  dying  in 
his  wife's  lifetime  with  the  payment  of  a  like  annuity  to  her  during 
the  joint  lives  of  herself  and  Mr.  Broadmead's  father  and  mother ; 
and  in  limiting,  after  the  deaths  of  his  father  and  mother,  life- 
interests  in  succession  in  the  premises  charged  to  himself  and  Mrs. 
Broadmead,  with  remainder  in  fee  to  the  children  of  the  marriage. 

By  the  other  settlement  made  on  the  same  day  and  dated  15th 
August,  1848,  Mrs.  Broadmead  (then  Harriett  Bucknell),  in  con- 
sideration of  the  intended  marriage  and  of  two  sums  of  10002. 
cash,  which  had  by  treaty  been  previously  paid  to  Mr.  Broadmead, 
viz.,  one  of  such  sums  by  his  father  and  the  other  by  herself,  and 
in  consideration  of  •  the  settlement  already  stated  made  by  Mr. 
Broadmead  and  his  father  and  mother,  settled  the  whole  of  her 
fortune,  consisting  of  18,957/.  168.  6(2.  32.  5«.  per  cent  bank 
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annuities,  upon  trust,  as  to  12,500/.  SI.  58.  per  cent  bank  annuities, 
part  thereof  for  Mr.  Broadmead  for  life,  remainder  to  herself  for 
life,  and  after  the  decease  of  the  survivor,  to  the  children  of  the 
marriage  as  Mr.  and  Mrs.  Broadmead  should  jointly  appoint,  and, 
in  default  of  appointment,  to  the  children  equally  ;  and  upon  trust, 
as  to  6497Z.  16«.  6d.  81.  bs.  per  cent  bank  annuities,  being  the 
residue  of  her  said  fortune,  for  herself  during  the  joint  lives  of 
herself  and  husband  for  her  separate  use  without  power  of  antici- 
pation, and  on  the  death  of  such  one  of  them  as  should  first  die, 
in  case  Mrs.  Broadmead  should  survive  her  husband,  for  herself 
absolutely,  but  if  she  should  die  in  the  lifetime  of  Mr.  Broadmead, 
then  as  she  should  by  will  appoint,  and  in  default  of  appoint- 
*  570  ment  upon  the  same  trusts  in  favour  of  *  the  children  of 
the  marriage  as  had  been  thereby  declared  with  respect  to 
the  sum  of  12,500/.  3/.  58.  per  cent  bank  annuities. 

The  precise  part  of  the  sums  thus  settled  by  Mrs.  Broadmead 
which  were  derived  froija  her  father's  estate  did  not  appear  upon 
the  settlement ;  but  it  was  admitted  in  the  defendant's  answer 
that  5689/.  58.  2d.  8/.  5s.  per  cent  bank  annuities  thereof  was  at 
least  so  derived. 

Upon  the  death  of  Wise,  in  1855,  his  executor  neither  paid  the 
rent  of  the  premises  assigned  to  his  testator,  nor  kept  them  in 
repair,  but  to  relieve  himself  and  his  testator's  estate  from  liability 
under  the  lease  assigned  the  demised  premises  over  to  a  pauper. 

Under  these  circumstances  the  plaintiff,  the  personal  representa- 
tive of  Charles  Dilkes,  who  had  died  in  1846  intestate,  instituted 
the  present  suit  against  Mr.  and  Mrs.  Broadmead  and  the  trustees 
of  their  marriage  settlement,  alleging  by  his  bill  that  he  had  been 
obliged  to  pay  97/.  16«.  lid.  for  two  years'  rent  ac(M*ued  due  since 
the  death  of  Wise  to  the  personal  representative  of  H.  Hewitt,  the 
original  lessor ;  that  William  Bucknell,  the  executor  of  James 
Bucknell,  had  possessed  himself  of  all  the  estate  of  his  testator 
and  thereout  paid  all  his  debts,  funeral  and  testamentary  expenses, 
except  that  he  had  not  provided  or  appropriated  any  reserve  fund 
to  answer  any  claim  to  which  his  testator's  estate  might  become 
liable  under  the  covenants  of  the  lease  of  the  28th  February,  1822, 
and  had  handed  over  the  clear  residue  to  Mr.  and  Mrs.  Broadmead ; 
that  William  Bucknell  was  since  dead,  and  that  there  was  no  legal 
representative  either  of  William  Bucknell  or  of  his  testator  James 
Bucknell. 
[444] 


DILKES  V.  BBOADMEAD.  *  571 

*  The  bill  prayed  an  account  of  what  was  due  to  the  plaintiff  *  571 
in  respect  of  the  rent  which,  under  the  circumstances  above 
mentioned  he  had  paid,  and  in  respect  of  any  breaches  of  the  covenant 
to  repair  in  the  indenture  of  the  28th  February,  1822,  and  that  the 
defendant  T.  P.  Broadmead  might  be  ordered  personally  to  pay  to 
the  plaintiff  what  on  taking  such  account  should  be  found  due  to 
him,  or  that  such  payment  might  be  ordered  to  be  made  out  of  the 
funds  comprised  in  the  marriage  settlement  of  Mr.  and  Mrs. 
Broadmead,  or  out  of  so  much  thereof  as  was  settled  to  the  sepa- 
rate vse  of  Mrs.  Broadmead,  or  out  of  such  part  of  such  settled 
funds  as  were  derived  from  the  estate  of  her  father  James  Bucknell 
deceased.  The  bill  also  prayed  that  all  proper  directions  might  be 
given  for  securing  out  of  the  estate  of  the  testator  James  Bucknell, 
or  at  all  events  out  of  such  part  thereof  as  was  settled  to  the  sepa- 
rate use  of  Mrs.  Broadmead,  the  payment  of  the  rent  reserved  by 
the  indenture  of  the  28th  February,  1822,  and  hereafter  to  become 
due,  and  the  future  performance  of  the  covenants  therein  con- 
tained on  the  part  of  the  testator  James  Bucknell,  his  executors, 
administrators,  and  assigns ;  and  lastly  that  the  defendants  might 
admit  assets  received  from  the  estate  of  James  Bucknell  sufficient 
for  the  purposes  aforesaid,  or  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  James  Bucknell  which  had  been 
paid,  assigned,  or  transferred  to  the  defendants,  or  either  of  them. 

Mr.  Bacon  and  Mr.  Singestorij  for  the  plaintifif,  in  support  of 
the  appeal. — It  is  admitted,  that,  to  the  extent  of  5689/.  &L  58. 
per  cent  bank  annuities,  the  settled  fund  was  derived  from  the 
assets  of  the  testator  James  Bucknell. 

Mr.  Broadmead  must  have  known  this  at  the  time  *  when  *  572 
the  settlement  was  made,  and  that,  to  this  extent  at  all 
events,  the  settled  fund  was  liable  to  the  payment  of  the  testator's 
debts.  As  regards  personal  estate,  the  creditor  of  a  testator  has 
a  right  to  pursue  the  assets  of  his  debtor  into  whatever  hands  they 
may  have  passed.  Gillespie  v.  Alexander^  (a)  Greig  v.  Somer- 
viUe^  (6)  DavieB  v.  Nicohon^  (<?)  Noble  v.  Brett j  (d)  March  v. 
Bvssell,  (e)  Higgins  v.  Shaw.  (^) 

The  debt  of  the  testator  is  the  debt  of  a  legatee  who  has 

(a)  3  Ru88.  180.  (d)  24  Beav.  499. 

(6)  1  R.  &  Myl.  888.  («)  8  Myl.  &  Cr.  31. 

(c)  2  De  G.  &  J.  693.  (g)  1  Con.  &  Law.  400-403. 
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received  assets.  The  cases  of  Spackman  v.  TimhreU^  (jol)  Bichard- 
son  V.  Horion^  (6)  and  Pimm  v.  Insall  (c)  have  no  bearing  on  the 
present  question.  Those  cases  proceeded  on  the  statute  of  fraud- 
ulent devises  and  related  to  real  estate,  but  have  no  application  to 
personalty.  Mrs.  Broadmead,  having  become  possessed  of  assets 
of  her  father  before  the  marriage,  became,  to  that  extent,  liable  to 
the  payment  of  his  debts ;  and  that  liability  still  remains,  though 
she  has  parted  with  the  assets.  Upon  her  marriage  her  husband 
became  liable  to  her  personal  debts  and  obligations ;  and  it  \& 
submitted,  that  the  plaintiff's  demand  is  a  charge  upon  the  general 
estate  under  settlement,  or  if  not,  at  all  events  upon  the  56892. 
part  thereof  derived  from  the  testator's  assets,  and  that  the  plain- 
tiff is  also  entitled  to  have  the  life-interest  of  Mrs.  Broadmead  in 
the  part  of  the  fund  settled  to  her  separate  use  for  life  sold  and 
applied  in  satisfaction  of  his  claim.  There  has  been  no  laches  on 
the  part  of  the  plaintiff.     The  rent  was  regularly  paid  till  the 

death  of  Wise  in  1855 ;  and  the  plaintiff  was  not  entitled 
*  573   to  *  require  William  Bucknell  to  impound  part  of  the  assets 

of  his  testator  to  answer  future  possible  breaches  of  cove- 
nant in  the  lease  granted  to  the  testator.  King  v.  Malcott.  (d) 
They  cited  also  Ridgway  v.  Newstead.  (e) 

Mr.  Medina  and  Mr.  Schomberg,  for  the  defendants.  —  The  set- 
tlement in  question  takes  the  property  settled  out  of  the  reach  of 
the  testator's  creditors.  The  consideration  of  marriage  is  par- 
amount to  every  otlier,  and  the  trustees  of  the  settlement  were 
purchasers  for  value.  Campion  v.  Cotton^  (^)  In  re  M'Bumie^i 
Trustj  (A)  Thomdike  v.  Hunt,  (i)  And  this  applies  to  personal 
estate  settled  as  well  as  to  real  estate.  Spachmxin  v.  Timhrdl  (k  ) 
embraced  personal  estate  as  well  as  realty.  It  was  argued  sep- 
arately as  to  each  description  of  property,  and  the  Vice-Chancellor 
of  England  thought  there  was  no  ground  of  distinction.  There 
has  been  no  personal  liability  incurred  by  Mrs.  Broadmead,  by 
means  of  which  her  separate  estate  for  life  under  the  settlement 
can  be  reached.    No  part  of  the  assets  of  her  father  ever  became 

(a)  8  Sim.  26S-260.  (g)  17  Ves.  268. 

(6)  7  Beav.  112.  (h)  1  De  G.,  M.  &  G.  441. 

(c)  1  Mac.  &  G.  449.  (0  3  De  G.  &  J.  663. 

(d)  9  Hare,  692.  (k)  8  Sim.  263. 

(e)  2Giflr.  492. 
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Tested  in  her  or  was  under  her  control.  As  soon  as  William  Buck- 
uell,  in  consideration  of  the  settlement,  consented  to  her  marriage, 
the  assets  were  handed  over  to  the  trustees  of  the  settlement,  who 
became  purchasers  for  value. 

Mr.  Bacon  replied. 

December  21. 

The  Lord  Chancellor.  —  Prom  the  close  of  the  argument,  at 
the  bar,  I  have  been  clearly  of  opinion  that  the  decree 
appealed  against  *  ought  to  be  affirmed  as  far  as  it  con-  *  574 
cerns  the  12,500/.  bank  annuities  settled  on  the  husband 
for  life  with  remainder  among  the  children  of  the  marriage.  The 
marriage  settlement  was  executed  band  fde  before  the  debt  in 
respect  of  which  the  bill  is  filed  had  accrued,  and  without  notice 
of  the  covenant,  for  breach  of  which  the  debt  did  accrue.  This 
fund  certainly  was  produced  from  the  assets  of  the  covenantor,  and 
is  sufficiently  identified  to  give  the  plaintiff  a  claim  upon  it,  if  the 
portion  of  his  personal  estate  which  it  represents  had  not  been 
bond  fide  alienated  for  valuable  consideration  to  purchasers.  But 
the  husband  and  the  children  of  the  marriage  appear  to  me  to  be 
such  purchasers.  Spackman  v.  Timbrell^  (a)  and  the  other  cases 
relied  upon  by  the  Vice-Chancellor,  satisfactorily  establish  the 
doctrine,  that  assets  of  a  'deceased  debtor  or  covenantor  settled 
bond  fde  in  consideration  of  marriage  are  no  longer  specifically 
liable  to  the  claims  of  creditors,  and  where  personal  property  can 
be  identified,  I  do  not  think  that,  in  reason,  or  according  to  the 
authorities,  any  distinction  can  be  made  for  this  purpose  between 
personal  property  and  real  property. 

There  was,  during  the  argument,  some  resort  to  a  personal 
liability,  irrespective  of  the  liability  of  the  assets  ;  but  none  of  the 
defendants  in  this  case  are  in  the  situation  of  an  heir,  who,  after 
alienating  the  lands  which  came  to  him  by  descent,  is  'sued  in 
respect  of  the  debt  or  covenant  of  his  ancestor.  The  present 
defendants  can  only  be  made  liable  by  showing  that  assets  of  the 
covenantors  are  in  their  hands  as  volunteers. 

Although  the  learned  Vice-Chancellor  considered  it  still 
more  clear  that  the  plaintiff's  claim  could  not  be  *  supported   *  575 
in  respect  of  the  6497/.  16«.  6rf.  settled  on  the  wife  for  her 

(a)  8  Sim.  268. 
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separate  use  during  the  lives  of  the  husband  and  wife,  remainder 
.  to  herself  absolutely  in  case  she  survived  her  husband,  with  power, 
in  case  she  died  in  his  lifetime,  of  appointing  the  fund  by  will,  I 
must  confess  that  I  have  entertained  serious  doubts  whether,  as  to 
her  interest  in  the  6497Z.  16s,  6c2.,  she  might  not  be  considered  a 
volunteer.  It  may  be  argued  that,  great  as  is  the  efficacy  given  to 
marriage  as  a  consideration,  marriage  may  not  necessarily  be  held 
to  be  the  consideration  for  every  part  of  every  arrangement  intro- 
duced into  a  marriage  settlement.*  If  Mrs.  Broadmead  had  reached 
the  age  of  twenty-four  without  marrying,  she  would  then  have  been 
entitled  absolutely  to  the  whole  of  the  personal  estate  of  her  father. 
Suppose  that  she  had  afterwards  married,  and  by  an  antenuptial 
deed  she  had  settled  lOOOZ.  of  her  father's  assets  on  her  husband 
and  the  children  of  the  marriage,  and  had  reserved  all  the  residue 
of  his  assets  for  her  sole  and  separate  use,  with  a  power  to  dispose 
of  this  residue  as  she  should  think  fit,  it  might  be  argued,  that 
while  the  husband  and  children  would  take  the  10002.  as  pur- 
chasers, exempt  from  any  claim  of  the  creditors  of  the  covenantor, 
she  would  take  the  residue  as  a  volunteer.  No  interest  in  the 
residue  being  communicated  to  the  husband  or  the  children,  or  any 
one  else,  the  whole  would  seem  to  remain  in  her.  She  could  not 
be  a  purchaser  from  herself,  and  qtioad  the  residue,  the  children 
could  hardly  be  considered  purchasers. 

Although  the  marriage  took  place  before  she  reached  the  age  of 

twenty-four,  it  was  with  the  consent  of  her  uncle,  and  marrying  with 

such  consent,  she  was  entitled  to  the  whole  of  the  personalty  of  her 

father,  to  be  settled  as  she  pleased  when  the  marriage  took  place. 

If  there  had  been  such  a  settlement  after  twenty-four 

•  676    *  as  I  have  supposed,  and  the  wife  had  survived  her  husband, 

the  residue  of  her  father's  assets  being  still  specifically  in 

her  hands,  —  must  they  be  supposed  to  have  changed  their  quality 

by  the  settlement  ?     And  would  they  not  be  liable  to  her  father's 

creditors,  as  they  certainly  would  have  been  had  she  remained  a 

feme  sole.     If  she  might  be  sued  by  the  creditors  when  a  widow, 

there  is  difficillty  in  saying  that  she  and  her  husband  might  not 

be  sued  by  the  creditors  pro  tanto  during  the  coverture.    However, 

I  do  not  find  any  authority  for  severing  any  of  the  limitations  or 

covenants  in  a  marriage   settlement,  which   substantially  form 

part  of  the  contract  entered  into  between  those  who  execute  the 

deed,  and  for  holding  that  they  shall  not  all  operate  as  being  sup- 
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ported  by  the  consideration  of  marriage.  Much  peril  might  arise 
if  sanction  were  given  to  such  an  attempt.  In  this  case  the  set- 
tlement of  the  6497i.  16«.  6d.  to  the  wife's  separate  use,  without 
power  of  anticipation,  may  have  been  an  inducement  to  the  hus- 
band to  agree  to  the  marriage.  He  derives  advantage  from  the 
6497/.  16s.  6(2.  settled  to  the  separate  use  of  the  wife.  He  is 
relieved  from  the'  provision  he  might  otherwise  have  been 
required  to  make  for  her  by  way  of  pin-money.  Her  equity  to  a 
settlement  out  of  property  coming  to  her  aliunde  during  the  cover- 
ture is  pro  tanto  diminished  ;  and  his  own  right  to  it  is  proportion- 
ably  increased.  Although  it  is  true  that  she  has  the  power  to 
exclude  him  from  participating  in  the  interest  of  the  6497Z.  168.  6(2., 
he  had  a  right  to  calculate  on  living  amicably  with  his  wife,  in 
which  case  her  income  would  contribute  to  the  expenditure  which 
would  otherwise  fall  upon  him  exclusively.  Says  Lord  Cotten- 
HAM,  "  In  ninety-nine  cases  out  of  a  hundred,  separate  property, 
which  is  introduced  as  a  protection  to  the  wife,  does  not  take  effect. 
All  things  going  right,  and  no  distinction  being  made,  the  question 
of  separate  property  does  not  arise ;  the  property  is  used  as 
a  common  fund  *  for  the  benefit  of  the  family,  and  in  that  *  577 
way  naturally  falls  under  the  control  and  management  of 
the  husband."  Caton  v.  Bideout.  (a)  Then  Mr.  Broadmead  would 
be  aware  that  even  if  he  became  bankrupt,  his  wife  would  always 
be  kept  from  destitution,  and  have  the  means  of  making  some  pro- 
vision for  their  children.  Regard  may  likewise  be  had  to  the  con- 
tingent trusts  in  favour  of  the  children  in  the  event  of  the  wife 
dying  in  the  lifetime  of  the  husband,  though  liable  to  be  defeated 
by  her  exercising  her  power  of  appointment.  If  the  marriage  had 
taken  place  after  she  had  attained  twenty-four,  without  any  settle- 
ment, the  husband  would  clearly  have  been  a  purchaser  as  to  all 
the  personal  estate  of  the  covenantor,  and  I  cannot  say  that  he 
does  not  derive  a  benefit  from  the  manner  in  which  the  sum  of 
6497Z.  16*.  6(2.  is  settled,  sufficient  to  prevent  this  from  being 
mere  voluntary  settlement  for  the  benefit  of  the  wife. 

The  result  is,  that  the  fund  cannot  now  be  followed  by  the  cred- 
itors of  her  father,  and  I  have  the  great  satisfaction  which  I 
always  feel  when  I  can  affirm  the  decree  appealed  from  without 
any  variation. 

The  appeal  must  be  dismissed  with  costs. 

(a)'lMac.&G.  599-603. 
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I860.    December  12,  22.    Before  the  Lords  Justices. 

A  solicitor  borrowed  money  from  a  client  upon  a  mortgage  of  two  properties,  A. 
and  B. ,  and  handed  over  to  him  a  quantity  of  title-deeds  in  a  parcel  bearing 
a  label  stating  it  to  contain  the  deeds  relating  to  both  properties. .  It  in  fact 
contained  only  the  deeds  relating  to  property  A. ;  but  the  client,  relying  on 
the  solicitor,  never  opened  it.  Shortly  afterwards  the  solicitor  sold  property 
B.  to  the  defendant,  who  completed  his  purchase  without  any  notice  of  the 
mortgage,  and  upon  completion  the  title-deeds  were  handed  over  to  him. 
Several  years  afterwards  the  solicitor  absconded,  and  the  mortgagee  then  for 
the  first  time  discovered  that  the  deeds  had  not  been  delivered  to  him,  and 
that  the  purchaser  claimed  a  title  to  the  property.  Eeld^  that  the  mortgagee 
had  not  been  guilty  of  such  negligence  as  to  postpone  his  title  to  that  of  the 
purchaser.^ 

A  decree  for  foreclosure  being  made  against  the  purchaser,  at  the  suit  of  the 
mortgagee,  who  was  a  mortgagee  only  for  a  term,  held^  that  the  purchaser 
ought  not  to  be  directed  to  deliver  up  the  deeds  to  the  mortgagee. 

This  was  an  appeal  by  the  defendant  Elmes  from  a  decree  of 
the  Master  of  the  Rolls  in  a  foreclosure  suit,  the  contention  of  the 
defendant  being,  that  the  plaintiff,  who  was  a  mortgagee  and  had 
the  legal  estate,  had  no  title  as  against  the  appellant  a  subsequent 
purchaser,  on  the  ground  of  gross  negligence  in  not  obtaining  pos- 
session of  the  title-deeds. 

In  January,  1855,  David  Hughes,  who  was  the  solicitor  of  the 
plaintiff,  received,  on  behalf  of  the  plaintiff,  a  sum  of  800/.,  which 
was  paid  off  by  a  mortgagor.  Hughes,  about  the  time  of  receiv- 
ing this  money,  represented  to  the  plaintiff,  that  he  could  invest 
money  for  him  at  5Z.  per  cent. 

The  plaintiff  accordingly  in  April,  1855,  placed  700/.  more  in 
Hughes's  hands  to  be  invested.  Hughes  retained  the  money  to 
his  own  use,  and  in  June  executed  to  the  plaintiff  a  mortgage 
dated  the  30th  of  April,  1855,  for  securing  this  sum. 

By  this  mortgage  deed  Hughes  demised  to  the  plaintiff  cer- 
tain leasehold  property  in  Newman  Street,  Marylebone, 
♦  579   *  and  certain  freehold  property  at  Maryland  Point,  Strat- 

»  See  Hunter  I?.  Walters,  L.  R.  11  Eq.  318;  Perry  i?.  Hall,  ante,  38;  Coiyr. 
Eyre,  1  De  G.,  J.  &  S.  168;  Ratcliffe  v.  Barnard,  L.  R.  6  Ch.  Ap.  662;  Kerr 
F.  <&  M.  (Ist  Am.  ed.)  140,  141,  256 ;  2  Dart  V.  &  P.  (4th  £ng.  ed.)  803,  804; 
2  Sugden  V.  &  P.  (8th  Anu  ed.)  768. 
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ford,  in  Essex,  to  which  latter  property  Hughes  was  entitled  in 
fee.  The  deed  was  duly  registered  in  Middlesex  in  June,  1865. 
It  comprised  also  an  assignment  of  a  reversionary  interest  in  two 
sums  of  stock. 

Soon  after  this  registration,  Hughes  sent  to  the  plaintiflF  a  bundle 
of  deeds  in  a  parcel  labelled  as  follows :  — 

"  Deeds  and  mortgage  by  demise  of  certain  premises,  being  No. 
87,  Newman  Street,  Oxford  Street,  Middlesex,  for  the  remainder 
of  a  term  of  ninety-nine  years  from  Lady  Day,  1761,  with  cove- 
nant for  renewal  of  the  term  every  twenty-one  years,  and  of  five 
messuages  at  Maryland  Point,  Stratford,  Essex,  for  ninety  years, 
and  assignment  of  reversionary  interest  in  two  sums  of  stock,  for 
securing  lOOOZ.  and  interest  at  5L  per  cent." 

The  plaintiflT  placed  entire  confidence  in  Hughes  and  never 
looked  into  the  parcel  to  see  what  it  contained.  It  did  not  in  fact 
contain  any  deeds  relating  to  the  property  at  Maryland  Point, 
except  the  mortgage  deed.  The  plaintiff  was  not  aware  that 
Hughes  was  the  mortgagor,  and  laid  the  parcel  by,  believing  that 
Hughes  had  found  him  a  proper  security  for  his  money  from  some 
other  person,  and  taking  it  for  granted  that  the  parcel  contained 
all  the  documents  which  he  ought  to  have. 

On  tlie  6th  of  September,  1855,  Hughes  put  up  the  Maryland 
Point  property  for  sale  by  auction.  It  was  not  then  sold,  but  on 
the  13th  of  the  same  mouth  the  defendant  became  the  purchaser 
by  private  contract.  An  abstract  of  title  was  delivered  not 
noticing  the  mortgage  to  the  plaintiff.  The  defendant  employed 
a  separate  solicitor,  the  abstract  was  perused  by  counsel  on 
•  behalf  of  the  defendant,  and  every  usual  precaution  was  ♦  580 
taken.  On  the  18th  of  October,  1855,  the  defendant  com- 
pleted his  purchase  and  took  his  conveyance,'  paid  the  purchase- 
money,  675Z.,  to  Hughes,  and  received  the  title-deeds  relating  to  the 
property.  He  then  took  possession  and  expended  about  13001,  in 
completing  unfinished  houses  on  the  property,  and*  remained  in 
quiet  enjoyment  without  notice  of  any  adverse  claim  until  July, 
1858. 

Hughes  continued  to  pay  interest  on  the  1000?.  to  the  plaintiff 
till  Christmas,  1857,  inclusive.  On  the  20th  of  July,  1858,  he  ab- 
sconded, up  to  which  time  the  plaintiff  had  never  examined  the 
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deeds.  On  the  27th  the  plaintiff  served  the  tenants  of  the  Mary- 
land Point  property  with  notice  to  pay  their  rents  to  himself,  and 
then  discovered  the  title  of  the  defendant.  On  the  26th  of  January, 
1859,  he  filed  his  bill  for  foreclosure.  The  rest  of  the  property 
comprised  in  his  security  was  estimated  as  worth  about  3002. 
Evidence  was  adduced  *by  the  defendant  with  the  view  of  proving 
that  the  plaintiff  had  notice  of  the  property  being  put  up  for  sale 
in  September,  1855,  but  did  not  succeed  in  establishing  this  point ; 
so  the  case  wholly  turned  upon  the  question  whether  the  plaintiff 
had,  by  leaving  the  deeds  in  the  possession  of  Hughes  under  the 
above  circumstances,  been  guilty  of  such  gross  negligence  as  to 
deprive  him  of  his  rights  as  against  the  defendant,  who,  as  it  was 
not  disputed,  had  purchased  hojid  fide^  and,  though  taking  every 
reasonable  precaution,  had  discovered  nothing  to  lead  him  to  any 
suspicion  of  the  existence  of  the  incumbrance  on  the  property. 
The  Master  of  the  Rolls  made  the  usual  decree  for  foreclosure, 

from  which  the  defendant  now  appealed.    It  was  agreed 
*  581   that  the  case  should  be  treated  as  if  the  *  defendant  had 

filed  a  cross-bill  to  impeach  the  plaintiff's  security,  admit- 
ting the  legal  estate  to  be  effectually  passed  to  the  plaintiff. 

Mr.  Roundell  Palmer^  and  Mr,  Clement  Swanstoriy  for  the  plaintiff, 
in  support  of  the  decree.  —  The  plaintiff  has  the  legal  estate,  and 
can  only  be  deprived  of  the  benefit  of  it  as  against  the  subsequent 
equitable  title  by  fraud  or  gross  negligence.  Fraud  is  not  imputed, 
and  the  plaintiff  having  received  from  his  solicitor  an  assurance 
that  the  deeds  were  in  the  parcel,  was  not  under  such  an  obliga- 
tion to  make  further  inquiry  as  to  be  guilty  of  gross  negligence  if 
he  did  not  make  it.  The  negligence  which  will  postpone  the 
holder  of  the  legal  estate  must  be  so  gross  as  to  be  tantamount  to 
fraud.  JSewitt  v.  Loosemore^  (a)  Colyer  v.  Finch^  (6)  EvauB  v. 
Bicknelly  (<?)  Bamet  v.  Weston,  (d)  Roberts  v.  Croft^  (e)  Uspin  v. 
Pemberton.  (^p) 

Mr.  Follett  and  Mr,  Fddisy  for  the  appellants.  —  If  this  decision 
can  be  sustained  the  state  of  the  law  is  lamentable.  A  purchaser 
who  lias  taken  every  reasonable  precaution  is  to  lose  more  than 

(a)  9  Hare,  449.  (d)  12  Ves.  130. 

lb)  6  H.  L.  Cas.  905.  («)  2  De  G.  &  J.  1. 

(c)  6  Ves.  174.  (g)  8  De  Cf.  &  J.  647. 
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the  original  value  of  the  property,  for  the  benefit  of  a  person  who, 
by  his  own  carelessness,  placed  his  solicitor  in  a  position  to 
commit  a  fraud  on  the  purchaser.  But  we  contend  that  it  cannot 
be  sustained.  The  Court  will  consider  a  mortgagee  guilty  of  gross 
negligence  equivalent  to  fraud  if  he  makes  no  inquiry  about  the 
title-deeds.  Hewitt  v.  Loosemore.  (a)  'Here  no  inquiry  was 
made  about  the  deeds,  or  about  the  property,  the  plaintiff  • 
simply  relied  on  Hughes.  *  His  money  was  advanced  to  *  682 
Hughes  long  before  the  mortgage  was  executed,  he  made 
no  inquiry  as  to  what  the  property  was,  or  who  the  mortgagor 
was  ;  he  did  not  know  that  Hughes  was  the  mortgagor,  and  trusted 
to  Hughes  to  find  him  a  good  security.  This  was  gross  negli- 
gence. It  is  clear  from  Hewitt  v.  Loosemore^  that  a  mortgagee 
must  do  something.  This  mortgagee  did  nothing.  An  inquiry 
about  the  deeds  must  mean  an  inquiry  from  the  mortgagor,  not 
an  inquiry  addressed  by  the  mortgagee  to  his  own  solicitor.  If 
the  solicitor  omits  to  inquire  of  the  other  side,  that  is  gross  neg- 
ligence, of  which  the  client  must  bear  the  consequences,  the  default 
of  his  solicitor  being,  for  this  purpose,  his  own  default. 

The  Master  of  the  Rolls  considered  the  label  to  place  matters  on 
the  same  footing  as  if  an  inquiry  had  been  made,  and  an  answer 
given  to  the  effect  of  the  memorandum  on  the  label.  But  the 
memorandum  does  not  contain  any  representation  that  all  the 
deeds  were  in  the  parcel,  it  rather  points  the  other  way.  In  Colyer 
V.  Finch  the  necessity  for  inquiry  is  laid  down.  In  Roberts  v. 
Croft  both  parties  were  in  pari  delicto.  The  second  incumbrancer 
had  been  quite  as  negligent  as  the  first,  and  there  was  no  good 
reason  for  depriving  the  first  of  the  advantage  derived  from  pri- 
ority of  date.  In  Hewitt  v.  Loosemore  an  inquiry  was  made  and 
an  answer  given,  which,  though  it  would  not  have  been  enough  to 
satisfy  a  suspicious  man,  was  held  to  have  been  one  with  which 
an  ordinary  person  might  rest  satisfied,  without  incurring  the 
imputation  of  gross  negligence.  In  Espin  v.  Pemherton  the  neces- 
sity for  inquiry  is  asserted.  In  Plumb  v.  Fluitt  (6)  inquiry  was 
made.  In  Worthington  v.  Morgan  (<?)  no  inquiry  was  made,  and  the 
person  having  the  legal  estate  was  postponed.  In  all  the 
cases  *  in  which  the  not  having  the  deeds  has  been  held  *  683 
not  to  postpone  the  first  mortgagee,  there  was  an  inquiry 

(a)  9  Hare,  449.'  (b)  2  Anatr.  482.  (c)    16  Sim.  647. 
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from  the  mortgagor's  solicitor,  and  the  question  was,  whether  the 
mortgagee  was  guilty  of  gross  negligence  in  believing  what  was 
told  him  by  a  person  who  had  the  best  means  of  knowledge.  No 
case  goes  so  far  as  the  Master  of  the  Rolls  has  gone  in  the  present 
case,  where,  if  the  slightest  inquiry  had  been  made,  the  commission 
of  the  fraud  would  haV^  been  rendered  impossible.  At  all  events, 
the  order  ought  not  to  have  directed  us  to  give  up  the  title-deeds, 
and,  in  that  respect,  cannot  be  sustained.  It  is  impossible  for  the 
plaintiff  to  make  out  any  equitable  title  to  them,  and  being  only  a 
termor  he  has  no  legal  title  to  them. 

Mr.  Swanstonj  in  reply. 
Judgment  reserved. 

December  22. 

The  Lord  Justice  Knight  Bruce.  —  In  the  early  part  of  the 
year  1855,  a  solicitor,  employed  by  his  client  to  lay  out  money 
belonging  to  the  client  on  security  at  interest,  did  so,  by  retaining 
the  money,  lOOOZ.,  for  the  use  of  the  solicitor  as  borrower,  and 
executing  for  the  amount  a  mortgage  to  the  client  of  real  and  per- 
sonal property  which  then  belonged  to  the  solicitor.  The  mort- 
gage deed  was  executed  by  him  in  or  before,  June,  1855,  and  was, 
in  or  before  July,  1855,  placed  by  him  in  the  hands  of  the  client, 
together  with  some  earlier  documents  relating  to  parts  of  the  prop- 
erty, but  none  relating  to  a  freehold  estate  in  Essex,  of  which  the 

solicitor  was  seised  in  fee-simple,  and  which  was  included 
*  584    in  the  mortgage.     Afterwards,  in  the  autumn  of  *  the  year 

1855,  the  solicitor  fraudulently  sold  and  conveyed  the  Essex 
estate  as  an  unincumbered  property  to  a  third  person,  a  purchaser 
for  valuable  consideration,  without  actual  and,  I  assume,  without 
constructive  notice  of  the  mortgage,  and  delivered  to  that  person 
various  title-deeds,  probably  all  the  title-deeds,  relating  to  it  except, 
of  course,  the  mortgage.  The  plaintiff  in  this  cause  is  the  mort- 
gagee, the  defendant  the  subsequent  purchaser.  The  question  is 
one  of  priority ;  and  the  plaintiff,  by  his  counsel,  having  agreed 
that  the  matter  should  be  treated  as  if  the  cause  were  in  hearing, 
not  alone  on  his  bill,  a  bill  of  foreclosure,  but  also  on  a  cross-bill 
by  the  defendant  to  establish  the  equitable  invalidity  against  him 
of  the  plaintiff's  mortgage,  the  defendant's  counsel  on  his  part  has 
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admitted  that  the  plaintiff,  by  force  of  his  mortgage,  has  the  imme- 
diate legal  estate  in  the  disputed  property,  and  is  at  law  entitled 
to  recover  it  in  ejectment  against  the  defendant  and  his  tenants. 
In  this  state  of  things,  the  plaintiff  having  a  title  prior  in  time; 
and  being,  to  the  extent  of  his  mortgage,  a  purchaser  for  valuable 
consideration  (and  necessarily  without  notice),  I  think  that,  not- 
withstanding the  great  hardship  of  the  case  on  the  defendant,  who 
is  altogether  blameless,  the  plaintiff  is  entitled  against  him  to  an 
ordinary  foreclosure  decree.  Fraud  on  the  plaintiff's  part  there 
has  been  none,  and  if  mere  negligence  could  postpone  him,  there 
has  not  been,  in  my  opinion,  such  negligence  on  his  part  as  to 
postpone  him.  Honestly,  though  not  very  prudently,  he  trusted 
his  solicitor  in  the  transaction  to  an  extent  to  which  perhaps  few 
men  would  have  gone. 

The  solicitor  did  not  act  for  any  one  in  the  business  of  the  secu- 
rity except  himself    and  the  plaintiff.      When  the    documents 
delivered  to  the  plaintiff  as  already  mentioned  were  so  delivered, 
they  composed  or  were  in  a  parcel  or  packet  which  was 
labelled  or  bore  an  inscription  *  thus : —  *  686 

^'  Deeds  and  mortgage  by  demise  of  certain  premises,  being  No. 
87,  Newman  Street,  Oxford  Street,  Middlesex,  for  the  remainder 
of  a  term  of  ninety-nine  years  from  Lady  Day,  1761,  with  covenant 
for  renewal  of  the  term  every  twenty-one  years  ;  and  of  five  mes- 
suages at  Maryland  Point,  Stratford,  Essex,  for  ninety  years ;  and 
assignment  of  reversionary  interest  in  two  sums  of  stock,  —  for 
securing  lOOOZ.  and  interest  at  52.  per  cent." 

This  label  or  inscription  the  plaintiff  was,  I  think,  justified  in 
reading  and  understanding  as  a  representation  that  the  parcel  or 
packet  comprised  deeds  relating  to  all  the.mortgaged  property,  and 
if  he  read  it  he  probably  so  understood  it.  We  may  properly,  I 
think,  on  the  materials  before  us,  believe  that  neither  before  the 
completion  of  the  solicitor's  fraud  on  the  defendant,  nor  before  the 
solicitor  had  exposed  himself  to  suspicion,  had  the  plaintiff  exam- 
ined the  contents  of  the  parcel  or  packet,  or  ascertained  that  it 
did  not,  besides' the  mortgage,  contain  any  deed  relating  to  the 
Essex  property.  In  this  omission,  if  omission  it  ought  to  be 
called,  the  plaintiff  was,  I  think,  for  every  present  purpose  justified. 
What  course  I  should  have  been  disposed  to  take  if  the  solicitor 

[455] 


*  585  CASES  IN   GHANGEBT. 

had  had  another  principal,  or  there  had  been  another  solicitor  con- 
cerned, it  is  unnecessary  to  say ;  and  it  is  perhaps  superfluous  to 
add  that  I  view  as  immaterial  between  these  parties  the  circum- 
stance that  the  plaintiff,  when  he  accepted  the  security  and 
received  the  packet  or  parcel,  was  not  aware,  and  possibly  until  he 
examined  the  contents  of  the  packet  or  parcel  continued  unaware, 
of  the  fact  appearing  on  the  face  of  the  mortgage  that  the  solicitor 
was  himself  the  borrower  and  mortgagor. 

If  there  had  been  on  the  plaintiff's  part  any  double  deal- 

*  586    ing  or  any  want  of  good  faith,  the  case  would  have  *  been 

open  to  considerations  to  which,  as  the  facts  appear  to  be, 
it  is  in  my  judgment  not  open. 

Holding,  therefore,  the  plaintiff  to  be  not  under  any  equitable 
disability  from  maintaining  ejectment  against  the  defendant  and 
his  tenants,  and  obtaining  possession  of  the  property  in  controversy 
as  a  termor,  by  force  of  the  mortgage,  I  must  hold  him  to  be 
entitled  to  maintain  a  foreclosure  suit  and  the  present  decree 
against  the  defendant. 

As  to  the  decree,  however,  I  must  qualify  what  I  have  said  by 
the  remark  that  I  think  the  plaintiff  not  entitled,  contingently  or 
otherwise,  to  an  order  against  the  defendant  for  the  delivery  of 
the  deeds  relating  to  the  estate.  This  is  a  point  which  does  not 
seem  at  all  to  have  been  discussed  at  the  Rolls. 

The  decree  should,  as  I  conceive,  be  so  far  only  altered ;  the 
deposit  being  returned,  and  the  plaintiff's  costs  of  the  appeal  added 
to  his  general  costs  of  the  suit  so  as  to  be  receivable  by  him  in 
case  of  redemption. 

The  Lord  Justice  Turner.  —  This  is  one  of  those  unfortunate 
cases  in  which  the  question  is,  by  which  of  two  innocent  persons  a 
loss  resulting  from  the  fraud  of  a  third  person  ought  to  be  borne, 
whether  it  ought  to  fall  upon  the  plaintiff  the  mortgagee  or  the 
defendant  the  purchaser  ?  Fraud  being  out  of  the  case  on  both 
sides,  the  question  depends  entirely  upon  this,  whether  there  was 
gross  and  wilful  negligence  on  the  part  of  the  plaintiff  the  mort- 
gagee in  not  having  possessed  himself  of  the  title-deeds,  it  being 
now  well  settled  by  many  authorities  that  a  legal  mortgage 

*  587   cannot  be  postponed  by  reason  of  his  not  having  *  posses- 

sion of  the  title-deeds,  unless  there  has  been  fraud  or  gross 
and  wilful  negligence  on  his  part.     The  case  was  so  recently 
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argued  that  it  is  unnecessary  to  state  the  facts  in  detail.  It  is 
sufficient  to  say  that  David  Hughes,  a  solicitor,  being  seised  in  fee 
of  the  property  in  question,  made  a  legal  mortgage  of  it  to  the 
plaintiff  for  a  term  of  years,  and  delivered  to  the  plaintiff  a  bundle 
of  deeds  tied  up  together,  with  an  envelope  encircling  them,  on 
which  there  was  the  following  indorsement :  [his  Lordship  read 
the  indorsement]  ;  that  this  bundle  contained  the  mortgage,  but 
did  not  contain  any  of  the  other  deeds  relating  to  the  property  in 
question,  and  that  David  Hughes,  having  retained  the  title-deeds, 
afterwards  sold  and  conveyed  the  property  to  the  defendant.  The 
plaintiff,  it  appears,  never  examined  the  bundle  of  deeds  which  was 
delivered  to  him,  but  placed  it  in  his  iron  safe.  He  had,  it  seems, 
been  a  clerk  to  a  solicitor  some  twenty  years  ago,  but  at  the  time 
when  this  transaction  occurred  he  was  and  had  for  many  years 
been  carrying  on  business  as  a  linen-draper.  He  had  great  con- 
fidence in  Hughes,  and  placed  moneys  in  his  hands  for  investing. 
The  lOOOZ.  advanced  on  this  mortgage  was  made  up  of  sums 
received  by  Hughes  from  him  or  on  his  account  in  January  and 
April,  1855. 

Some  reliance  was  placed  in  the  argument  on  the  part  of  the 
defendant  upon  the  confidence  which  the  plaintiff  reposed  in 
Hughes,  from  which  the  inference  was  attempted  to  be  drawn  that 
the  plaintiff  looked  to  Hughes,  and  not  to  the  mortgage  for  the 
repayment  of  his  money ;  but  the  very  fact  of  the  mortgage  having 
been  required  proves  that  the  confidence  reposed  in  Hughes  was 
not  unlimited,  and  the  plaintiff  having  required  a  mortgage  must 
of  course  be  assumed  to  have  intended  to  have  a  perfect  and 
sufficient  mortgage.  The  main  argument,  however^  on  the 
part  of  the  *  defendant  was,  that  there  was  gross  and  wilful  *  588 
negligence  on  the  part  of  the  plaintiff  in  not  having  exam- 
ined the  bundle  of  deeds  which  was  delivered  to  him,  and  having 
trusted  to  the  representatijon  of  his  solicitor  appearing  by  the 
indorsement,  without  further  inquiry  as  to  the  deeds,  circum- 
stances which  it  was  argued  amounted  to  the  degree  of  negligence 
pointed  out  in  the  case  of  Hewitt  v.  Loosemore ;  and  it  was  fur- 
ther argued  on  the  part  of  the  defendant  that  the  indorsement  did 
not  purport  that  the  bundle  of  deeds  delivered  contained  all  the 
deeds  relating  to  the  property  in  question  ;  but  there  can,  I  think, 
be  no  doubt  as  to  the  purport  of  the  indorsement,  and  that  it 
amounted  to  a  representation  that  the  title-deeds  of  this  property 
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were  contained  in  the  bundle ;  and  this  representation  having 
been  made,  the  plaintiff  cannot,  I  think,  be  charged  with  gross 
and  wilful  negligence  for  not  haying  inquired  as  to  the  title-deeds 
(which  was  the  negligence  pointed  at  in  Hewitt  v.  Loo9emore)j 
unless  he  is  chargeable  for  having  trusted  in  the  representations 
of  his  own  solicitor.  I  am  of  opinion  that  we  should  be  going  far 
beyond  what  could  be  justified,  either  upon  principle  or  authority, 
if  we  were  to  charge  the  plaintiff  with  gross  and  wilful  negligence 
upon  that  ground.  Clients  in  the  ordinary  course  of  business 
trust  their  solicitors,  and  negligence  cannot  be  imputed  where  the 
ordinary  course  of  business  has  been  observed.  If,  indeed,  we 
were  to  charge  the  plaintiff  on  this  ground,  the  effect  would  be, 
that  in  every  case  where  a  mortgage  was  taken  by  a  client  from 
his  solicitor,  the  safety  of  the  client  would  require  that  a  separate 
solicitor  should  be  employed  on  his  behalf.  It  is  not  necessary, 
however,  to  reason  upon  this  point,  for  it  seems  to  me  to  be  con- 
cluded by  the  authority  of  Colyer  v.  Finch  and  Moberts  v.  Croft. 
It  occurred  to  me  in  the  course  of  the  argument  that  this  case 

might  possibly  be  distinguished  upon  this  ground,  that  the 
*  589    plaintiff,  as  *  appears  by  his  affidavit,  believed  that  he  was 

taking  the  mortgage  from  some  third  person,  and  not  from 
Hughes,  and  might  be  considered  therefore  to  stand  in  the  same 
position  as  if  Hughes  had  been  his  solicitor  in  the  transaction  with 
a  third  person,  and  had  not  inquired,  in  which  case  he  might  per- 
haps have  been  chargeable  by  reason  of  the  neglect  of  Hughes ; 
but  on  further  consideration  I  am  satisfied  that  this  view  of  the 
case  cannot  be  supported.  To  adopt  it  would  be  to  decide  the 
case  not  according  to  the  facts  as  they  actually  stand,  but  as  they 
might  have  stood  if  the  circumstances  had  been  different,  and  to 
do  so  in  ignorance  of  what  the  plaintiff  would  have  done  had  he 
known  the  true  state  of  the  case.  I  agree  therefore  that  in  sub- 
stance this  appeal  must  be  dismissed  ;  but  there  is  plainly  no  case 
for  the  delivery  of  the  deeds,  and  the  form  therefore  must  be  to 
vary  the  decree  in  that  respect.  I  wish  it  to  be  understood  that, 
in  disposing  of  the  case,  we  have  proceeded  upon  the  agreement 
of  the  parties  that  it  should  be  treated  as  if  a  cross-bill  had  been 
filed. 
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1860.    December  18,  22.    Before  the  Lord  Chancellor  Lord  Campbell. 

There  may  be  a  special  occupant  of  an  equitable  estate  pur  autre  vie.  Lease- 
hold estates  pur  autre  vie  were  devised  in  trust  for  A.,  his  heirs,  sequels  in 
right,  executors,  administrators,  and  assigns.  A.  survived  the  devisor,  and, 
being  illegitimate,  died  without  heirs  and  intestate,  living  the  cestuis  que  vie. 
Held,  that  the  devised  estates  passed  under  the  Wills  Act,  7  Will.  4  &  1  Vict, 
c.  26,  to  A.^s  administrator  (the  nominee  of  the  Crown)  .^ 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
overruling  a  demurrer  to  the  plaintiff's  bill,  (a) 

The  material  statements  of  the  bill  were  to  the  effect  following. 

Lands  at  HoUikersides,  belonging  to  the  see  of  Durham,  were 
in  1832  demised  to  Elizabeth  Shepherd,  her  heirs  and  assigns,  for 
the  lives  of  three  persons  and  the  life  of  the  survivor. 

Elizabeth  Shepherd,  by  her  will  dated  in  February,  1844,  devised 
and  appointed  all  the  real  estate,  whether  freehold,  copyhold, 
leasehold  for  lives  or  years,  or  of  whatever  tenure  the  same  might 
be,  which  she  was  seised  or  possessed  of  or  entitled  to,  unto  and 
to  tiie  use  of  trustees  (whom  she  also  appointed  her  executors), 
their  heirs,  sequels  in  right,  executors,  administrators,  and  assigns 
for  ever  according  to  the  different  tenures  or  natures  thereof 
respectively,  in  trust  for  John  Samuel  Barron,  his  heirs,  sequels  in 
right,  executors,  administrators,  and  assigns  for  ever. 

John  Samuel  Barron,  who  was  illegitimate,  survived  the  testa- 
trix Elizabeth  Shepherd,  and  died  intestate  in  1856  without  having 
been  married,  and  leaving  the  three  cestuis  que  vie  named  in  the 
lease  of  the  land  at  HoUikersides  him  sui*viving. 

•  After  the  death  of  John  Samuel  Barron,  the  plaintiff,    *  691 
the  solicitor  for  the  affairs  of  her  Majesty's  treasury,  obtained 
a  grant  of  letters  of  administration  of  his  estate  and  effects  (as 
nominee  of  her  Majesty),  and  placed  a  tenant  at  will  in  possession 
of  the  leaseholds  at  HoUikersides. 

Thereupon  the  trustees  and  executors  of  the  will  of  Elizabeth 
Shepherd  commenced  proceedings  in  ejectment  to  recover  posses- 
sion. 

(a)  See  Reynolds  v.  Wright,  25  Beav.  100. 

^  See  1  Jarman  Wills  (3d  £ng.  ed.),  66»  61,  62. 
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The  plaintiff  then  filed  the  bill  in  this  suit  to  restrain  the  action 
of  ejectment,  and  to  this  bill  the  trustees  and  executors  of  Eliza- 
beth Shepherd  put  in  the  demurrer  which  had  been  overruled  at 
the  Rolls. 

The  trustees  and  executors  of  the  will  of  Elizabeth  Shepherd 
appealed. 

Mr*  Roundell  Palmer^  Mr.  Anderson^  and  Mr.  Saddan,  for  the 
appellants.  —  It  is  admitted  on  both  sides  that  the  estate  of  John 
Samuel  Barron  in  the  leaseholds  in  question  was  an  equitable  one ; 
and,  also,  that  had  it  been  possible  for  him  to  have  left  an  heir, 
the  heir  would  have  taken  as  special  occupant.  Here  the  legal 
estate  of  the  premises  is  in  the  appellants  ;  and  as  there  can  be  no 
special  occupancy  of  an  equitable  estate,  the  plaintiff  has  no  locus 
standi  in  a  Court  of  Equity. 

They  referred  to  Blacks.  Com., (a)  Yin.  Abr.  tit.  "Occupant," 

Bac.  Abr.  tit.      "  Estate  for  life  and  Occupancy,"  Burgess 

•  592    V.  WheatCj  (6)  Low  v.  Barrow^  (<?)  *  Jones  v.  Goodchild,  (d) 

Zouch  V.  Forsej  (e)  JDoe  d.  Blake  v.  Luxton^  (</)  Atkinson  v. 

Bakery  (h)  Bearpark  v.  Hutchinson^  (i)  Wall  v.  Byme^  (Jc)  Raw- 

linson  v.  Duchess  of  Montagu^y  (Z)  Doe  d.  Lewis  v.  Lewis,  (m) 

Mr.  WickenSy  for  the  plaintiff.  —  By  reason  of  the  illegitimacy  of 
John  Samuel  Barron  and  his  having  no  child,  his  administrator, 
being  expressly  named  in  the  devise  to  him,  is  entitled  as  special 
occupant.  Lewis  v.  Lewis,  (w)  The  Wills  Act,  7  Will.  4  &  1 
Yict.  c.  26,  §  3,  treats  special  occupancy  as  applying  to  equitable 
estates.  But  if  not  entitled  as  special  occupant,  the  plaintiff  is 
clearly  so  under  the  Statute  of  Wills,  7  Will.  4  &  1  Vict.  c.  26,  the 
6th  section  of  which  provides,  that  in  case  there  shall  be  no  special 
occupant  of  any  estate  pur  autre  vie^  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  held  the  estate  thereof  by  virtue  of 
the  grant. 

(a)  Vol.  2,  p.  260.  (h)  4  T.  R.  229. 

(6)  1  Eden,  177.  (i)   7  Bing.  179. 

(c)  3  P.  Wms.  262.  \k)  2  Jo.  &  Lat.  118. 

(d)  3  P.  Wms.  33.  (Z)   3  P.  Wms.  264  (Cox's  note), 
(c)   7  East.  186,  193.  (m)  9  M.  &  W.  662. 

(jg)  6  T.  R.  289. 
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Mr.  Palmer^  in  reply.  —  The  Master  of  the  Rolls'  decision  turns 
upon  the  words  of  the  6th  section  of  the  Wills  Act,  which  have 
been  just  cited ;  but  he  observed  that,  if  the  question  had  arisen 
before  the  passing  of  that  Act,  it  would  have  been  a  question 
whether,  under  the  Statute  of  Frauds,  the  plaintiff  could  have  suc- 
ceeded. The  same  words,  however,  are  to  be  found  in  both 
statutes.  Here  no  devise  was  made  by  John  Samuel  Barron  of 
the  estates  pur  autre  vie,  and  he  left  no  heir.  The  appellants, 
therefore,  as  the  holders  of  the  legal  estate,  are  entitled 
*  to  claim  the  premises  for  their  own  benefit.  The  words  *  593 
'^  in  case  there  be  no  special  occupant,"  mean  in  case  no 
special  occupant  is  pointed  out  in  the  grant  at  all,  i.e.  in  case 
there  are  no  words  of  limitation  in  the  grant  at  all. 

Judgment  reserved. 

December  22. 

The  Lord  Chancellor.  —  In  the  judgment  of  the  Master  of 
the  Rolls  in  this  case,  as  reported,  there  is  a  slip  in  supposing  that 
the  legislative  enactment  relied  upon  was  first  introduced  by  the 
Wills  Act,  7  Will.  4  &  1  Vict.  c.  26.  A  great  deal  too  much  was 
made  of  this  in  the  argument  at  the  bar  on  the  part  of  the  appel- 
lants ;  for  the  same  construction  is  to  be  put  upon  the  several  sec- 
tions of  this  statute  respectively,  whether  they  contain  new  matter 
or  are  re-enactments  by  way  of  consolidation. 

The  only  question  distinctly  made  on  behalf  of  the  appellants  is, 
whether  the  6th  section  of  the  Wills  Act  applies  'to  equitdftle 
estates  in  land,  and  this  is  answered  by  the  3d  section  of  the  Wills 
Act,  which  expressly  says  that  "  it  shall  be  lawful  for  every  per- 
son to  devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  man- 
ner hereinafter  required,  all  real  estate  and  all  personal  estate  which 
he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his 
death."  Therefore  I  cannot  doubt  that  there  may  be  a  special 
occupant  of  an  equitable  estate  pur  autre  vie^  although  the  legal 
estate  be  in  the  trustee. 

So  much  being  premised,  all  that  is  laid  down  by  the 
Master  of  the  Rolls  seems  to  me  inevitably  to  follow  *  from   •  594 
the  only  construction  that  can  be  put  upon  the  6th  section. 

Elizabeth  Shepherd,  lessee  of  lands  to  her  and  her  heirs  and 
assigns  for  three  lives  and  the  life  of  the  survivor,  devised  the 
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property  to  two  trustees  in  trust  for  John  Samuel  Barron,  his  heirs 
and  assigns.  Barron  dies  living  the  cestuis  que  vie.  Now  if  Bar- 
ron had  died  intestate,  leaving  an  heir,  the  heir  of  Barron  would 
have  been  entitled  to  enter  as  special  occupant.  This,  I  think,  was 
not  denied  on  the  part  of  the  appellants.  Barron  was  illegitimate, 
and  died  intestate,  without  ever  having  been  married,  and  there- 
fore necessarily  without  an  heir.  Does  not  the  6th  section,  after 
providing  for  the  case  of  special  occupancy,  go  on  expressly  and 
clearly  to  provide  for  this  very  case  where  there  can  be  no  special 
occupancy  ?  ^^  And  in  case  there  shall  be  no  special  occupant  of 
any  estate  pur  autre  vie,  whether  freehold  or  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant."  Here,  upon  the  death  of  the  grantee  of 
a  subsisting  estate  pur  autre  vtV,  there  is  no  special  occupant,  and 
there  can  be  no  special  occupant.  What  is  to  become  of  this 
estate  ?  We  need  not  speculate  whether,  irrespective  of  the  statute, 
it  might  be  seized  by  any  stranger  as  a  general  occupant,  or  what 
would  become  of  it.  The  statute  says :  "  it  shall  go  to  the  execu- 
tor or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant."  Who  had  this  estate  by  virtue  of  the  grant  ?  — 
The  deceased  possessor  Barron,  who  had  the  estate  by  virtue  of 
the  will  of  Elizabeth  Shepherd.  Who  was  his  personal  represen- 
tative?—  Reynolds,  the  plaintiflF,  to  whom  administration 
*  595  has  been  granted.  It  is  quite  immaterial  in  this  case  *that 
administration  is  granted  to  Reynolds  on  behalf  of  the 
Crown.  His  rights  are  the  same  as  if  administration  had  been 
granted  to  him  as  a  creditor  of  the  deceased.  Reynolds  being  the 
administrator  of  Barron,  and  Barron  being  the  party  that  had  the 
estate  by  virtue  of  the  grant,  to  whom  else  can  it  go  ?  The  inten- 
tion of  the  legislature  clearly  was  to  prevent  the  scramble  that 
might  have  occurred  from  &  competition  of  general  occupants,  and 
to  secure  the  property  to  those  who  would  be  entitled  to  the  per- 
sonal estate  of  the  grantee  of  the  lease  pur  autre  vie. 

The  appellants'  counsel,  being  unable  to  put  any  other  construc- 
tion on  the  clause,  were  driven  to  contend  that  it  does  not  apply  to 
an  equitable  interest,  where  there  are  trustees  in  whom  a  legal 
estate  is  vested,  and  who  may  be  supposed  to  be  in  the  occupation 
of  the  land.  But  this  is  wholly  untenable,  and  is  inconsistent 
[462] 


HOLBOTD  V.  MARSHALL.  *  595 

with  what  I  understood  to  be  admitted,  that  if  Barron  had  left  an 
heir,  his  heir  would  have  been  entitled  to  enter  $us  special  occu- 
pant. 

Having  carefully  examined  all  the  cases  relied  upon  by  the 
appellants,  I  do  not  think  that  the  decision  in  any  of  them  touches 
this  case,  except  the  decision  in  Doe  y.  Lewisy  (a)  and  this 
decision  seems  to  me  to  be  in  favour  of  the  respondent.  A  lessee 
of  lands  demised  to  him,  his  heirs)  and  assigns  pur  avire  vie, 
devised  them  for  the  residue  of  the  term  to  J.  S.  and  his  assigns. 
J.  S.  dying  intestate,  the  question  was,"  which  was  entitled,  the 
heir  or  the  executor  of  J.  S.  ?  And  the  Court  of  Exchequer  unan- 
imously held,  that  J.  S.  having  made  no  assignment,  the  case  fell 
within  the  express  words  of  the  12th  section  of  the  Statute 
of  Frauds  (from  which  the  6th  section  of  *  the  late  Wills  *  596 
Act  is  copied),  providing  that,  in  case  there  shall  be  no 
special  occupant,  *^  it  shall  go  to  the  executors  or  administrators 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant." 

I  am,  therefore,  clearly  of  opinion  that  the  decree  of  the  Master  of 
the  Rolls  was  right,  and  that  the  appeal  must  be  dismissed  with 
costs. 


HOLROYD  V.  MARSHALL. 

I860.    December  8,  10,  22.    Before  the  Lord  Chancellor  Lord  Campbkll. 

• 

Where  equitable  assignees  of  chattels  to  be  subsequently  acquired  had  neg- 
lected to  perfect  their  title  to  the  chattels  by  any  act  tantamount  to  taking 
possession  before  .the  chattels  were  taken  under  an  execution :  Edd,  that  the 
title  of  the  execution  creditor  was  to  be  preferred.* 


(a)  9  M.  &  W.  662. 

'  This  decision  was  reversed  in  the  House  of  Lords,  10  H.  L.  Cas.  191, 
where  Lord  Wbstbury  Ch.  (p.  211)  sud :  **  If  a  vendor  or  mortgagor  agrees  to 
sell  or  mortgage  property,  real  or  personal,  of  which  he  is  not  possessed  at  the 
time,  and  he  receives  the  consideration  for  the  contract,  and  afterwards  becomes 
possessed  of  property  answering  the  description  in  the  contract,  there  is  no  doubt 
that  a  Court  of  £quity  would  compel  him  to  perform  the  contract,  and  that  the 
contract  would,  in  equity,  transfer  the  beneficial  interest  to  the  mortgagee  or  pur- 
chaser immediately  on  the  property  being  acquired.^'  As  applied  to  the  present 
case :  **  immediately  on  the  new  machinery  and  effects  being  fixed  or  placed  in 
the  mill,  they  became  subject  to  the  operation  of  the  contract,  and  passed  in 
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This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
that  the  plaintiffs,  as  equitable  assignees  by  way  of  mortgage  of 
machinery  to  be  fixed  or  placed  during  the  continuance  of  the 
security  upon  the  mortgaged  premises,  was  entitled  to  priority 
over*  a  judgment  creditor  who  had  taken  possession  under  an  execu- 
tion. 

James  Taylor,  a  manufacturer  of  Hayes'  Mill,  near  Halifax,  bad 
been  employed  by  the  plaintiffs,  Messrs.  Holroyd,  stuff  merchants, 
of  Leeds,  to  manufacture  for  them*  damask  goods  previously  to  his 
bankruptcy  in  September,  1858.  The  machinery  of  his  mill  having 
been  put  up  for  sale  by  his  assignees  in  bankruptcy,  was  purchased 
by  Messrs.  Holroyd,  who  were  plaintiffs.  By  an  indenture  dated 
the  20th  September,  1858,  made  between  the  plaintiffs,  the  Messrs. 
Holroyd,  of  the  first  part,  James  Taylor,  of  the  second  part,  and 
Isaac  Brunt,  warehouseman,  of  Leeds,  a  trustee,  of  the  third  part, 
aft.er  reciting  that  James  Taylor  was  tenant  of  a  mill,  buildings,  and 

equity  to  the  mortgagees,  to  whom  Taylor  was  bound  to  make  a  legal  convey- 
ance, and  for  whom  he,  in  the  mean  time,  was  a  trustee  of  the  property  in  ques- 
tion/^   With  this  agrees  the  opinion  of  Judge  Story,  in  Mitchell  v.  Winslow, 
2  Story,  630.    See  Frazer  v.  Hilliard,  2  Strobh.  309 ;  Blackmore  v,  Shelby,  8 
Humph.  439.    But  a  different  view  was  taken  by  the  Court  in  Moody  o.  Wright, 
13  Met.  17.     See  also  Jones  v,  Richardson,  10  Met.  481.     Delivery  of  posses- 
sion, either  actual  or  constructive,  is  at  law  essential  to  the  validity  of  a  sale  of 
personal  property,  as  against  the  creditors  of  the  vendor  who  attach  it,  or  who 
seize  it  on  execution  in  due  course  of  law.    Packard  v.  Wood,  4  Gray,  310,  311 ; 
Yining  v.  Gilbreth,  39  Maine,  496;  Ludwig  v.  Fuller,  17  Maine,  162;  Shum- 
way  V.  Rutter,  7  Pick.  56 ;  Carter  v.  Willard,  19  Pick.  1 ;  Parsons  o.  Dickin- 
son, 11  Pick.  352.     But  it  was  held  in  Ludwig  v.  Fuller,  17  Maine,  162,  that,  if 
an  attaching  creditor  or  subsequent  purchaser  had  notice  of  the  prior  sale  before 
his  rights  accrued,  he  cannot  avoid  the  sale  on  account  of  the  want  of  a  delivery. 
See  ^^  Jackson  J.  in  Lanfear  o.  Sumner,  17  Mass.  113;  per  Lord  Chelms- 
ford in  Holroyd  o.  Marshall,  10  H.  L.  Cas.  226,  227.    At  law  an  assignment  of 
a  thing  which  has  no  existence,  actual  or  potential,  at  the  time  of  the  execution 
of  the  deed,  is  altogether  void.     Per  Lord  Chelmsford  in  Holroyd  v.  Marshall, 
10  H.  L.  Cas.  216;    Robinson  v.  Macdonnell,  5  M.  &  Sel.  228;  Mitchell  p. 
Winslow,  2  Story,  630 ;  Head  v.  Goodwin,  37  Maine,  182 ;  Jones  r.  Richardson, 
10  Met.  481 ;  Cbitty  Contr.  (10th  Am.  ed.)  399,  400.     But  where  future  prop- 
erty is  assigned,  and  afler  it  comes  int<o  existence,  possession  is  either  delivered 
by  the  assignor,  or  is  allowed  by  him  to  be  taken  by  the  assignee,  in  either  case 
there  would  be  the  novus  actus  intervenieru  of  the  maxim  of  Lord  Bacon,  and 
the  property  would  pass.     Per  Lord  Chelmsford  in  Holroyd  v.  Marshall,  10 
H.  L.  Cas.  216;  Story  Sales  (4th  ed.),  §§  186,  186  a.     See  Head  o.  Goodwin, 
37  Maine,  182 ;   Jones  v,  Richardson,  10  Met.  481 ;  Mitchell  p.  Winslow,  2 
Story,  630. 
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appurtenances,  and  that  the  machinery,  implements,  &c., 
specified  in  the  schedule  thereto  were  fixed  or  placed  on  *  the  *  597 
premises  and  belonged  to  the  plaintiffs  Holroyd,  absolutely  ; 
and  that  Taylor  had  agreed  for  the  purchase  of  the  said  machinery, 
implements,  &c.<,  for  50002.,  but,  being  unable  then  to  pay  the  pur- 
chase-money, it  had  been  agreed  that  the  same  should  be  secured 
in  manner  thereinafter  expressed :  it  was  witnessed,  that  the  plain- 
tiffs Holroyd,  by  the  direction  of  James  Taylor,  assigned  to  Isaac 
Brunt  all  the  machinery,  implements,  &c.,  specified  in  the  schedule 
thereto,  upon  trust  for  James  Taylor,  until  demand  of  payment  of 
the  5000Z.  and  interest,  and  if  he  should  pay,  to  the  plaintifis  Hol- 
royd, the  5000/.  and  interest,  to  James  Taylor  absolutely ;  but,  in 
case  of  default  in  payment,  upon  trust  to  sell  the  said  premises  and 
apply  the  proceeds  in  satisfaction  of  the  plaintifis'  claim  under 
their  security.  The  deed  contained  a  proviso  that  all  the  machinery, 
implements,  Ac,  which,  during  the  continuance  of  the  security, 
should  be  fixed  or  placed  on  the  premises  in  addition  to  or  substi- 
tution for  the  machinery  specified  in  the  schedule,  should,  during 
the  continuance  of  the  security,  be  subject  to  the  trusts  thereby 
declared  concerning  the  premises:  and  that. Taylor  would  do  all 
acts  for  assuring  such  added  or  substituted  machinery  accordingly. 

This  deed  was  registered  as  a  bill  of  sale. 

The  plaintiffs,  the  Messrs.  Holroyd,  becoming  dissatisfied  with 
Taylor's  conduct,  on  the  2d  April,  1859,  demanded  payment,  and 
on  default,  took  or  attempted  to  take  possession  of  all  machinery, 
implements,  &c.,  in  the  mill,  and  with  the  consent  of  Brunt  adver- 
tised them  for  sale  by  auction. 

It  was  alleged  by  Preller,  the  principal  defendant,  who  was  an 
execution  creditor  of  Taylor,  that  at  the  time  of  this  at- 
tempt the  sheriff  of  Yorkshire  was  already  *  in  possession  *  598 
under  B,fi.fa.  issued  by  himself  (Preller).  Messrs.  Holroyd, 
however,  assumed  to  act  as  if  they  had  actually  taken  possession 
of  the  machinery,  and  proceeded  to  a  sale  of  the  whole  of  the 
machinery,  implements,  Ac,  on  the  premises  by  auction.  Their 
right  to  the  machinery  on  the  premises  at  the  date  of  the  deed 
was  not  disputed,  but  during  the  sale  the  sheriff  took  forcible  pos- 
session of  certain  machinery,  implements,  &c.,  which  had  been 
added  to  and  substituted  for  machinery  specified  in  the  schedule 
to  the  indenture  by  James  Taylor  since  the  execution  of  that 
indenture.  The  bill  was  filed  by  the  Messrs.  Holroyd  and  Isaac 
VOL.  n.  80  [  466  ] 


•  698  CASES  IN  CHANCEBT. 

Brunt  against  the  sheriff,  and  execution  creditor,  and  James 
Taylor,  to  restrain  proceedings  under  the^./a.,  and  the  question 
was  as  to  the  plaintiffs'  right  to  this  added  and  substituted 
machinery. 

The  evidence  as  to  the  question  of  priority  of  possession  of  the 
machinery,  implements,  &c.,  was  conflicting.  It  is  detailed  in  the 
report  of  the  case  below,  (a)  and  is  summed  up  in  his  Lordship's 
judgment. 

Mr,  Malins  and  Mr.  Toulj  for  the  plaintiffs.  —  Property  not  yet 
acquired,  or  an  interest  in  property  which  has  not  yet  come  into 
existence,  is  in  this  Court  bound  by  assignment  just  as  much  as  if 
it  had  been  in  the  possession  of  the  assignor  at  the  date  of  the 
assignment :  Dovglaa  v.  Russell^  (6)  Curtis  v.  Auher^  (c)  Lyde  v. 
Mynn^  (d)  Hohson  v.  Trevor,  (e)  and  the  interest,  when  it  comes 
into  existence,  will  at  once  become  subject  to  the  contract :  Met- 
calfe V.  The  Archbishop  of  York,  (^)  Newlands  v.  Payn- 
*  599  ter,  (A)  and  the  *  same  rule  prevails  at  law  :  Cheddell  v. 
Galsworthy,  (i)  The  evidence'  shows  that  Taylor  was  in 
possession  as  agent  for  the  plaintiffs  at  the  time  of  and  prior  to 
the  levy  by  the  sheriff.  That  being  so,  the  plaintiffs  are  clearly 
entitled  to  the  priority  claimed  by  them.  Langton  v.  Horton,  (k) 
Brace  v.  The  Duchess  of  Marlboroughy  (J)  Martindale  v.  Booth,  (m) 

Mr,  Bacon  and  Mr,  WickenSy  for  the  sheriff. 

Mr,  Amphlett  and  Mr.  Hohhouse,  for  the  defendant  Preller.  — 
We  do  not  question  the  proposition  that  the  equitable  charge  is 
sufficient  as  between  the  assignor  and  the  assignee  to  pass  chattels 
Afterwards  coming  into  existence  ;  but  we  maintain  that  as  against 
the  judgment  creditor  the  mortgagees  have  lost  all  right  to  priority 
by  not  taking  possession  before  the^ti*  tertii  was  perfected  by  the 
levy.  That  is  the  rule  both  in  equity  and  at  law.  Congreve  v, 
JSvetts,  (n)  Hope  v.  Hayley,  (o)  Mogg  v.  Baker,  (p)  Metcalfe  v. 

(a)'  2  Giff.  285-287.  (i)  6  C.  B.  (N.  S.)  471. 

(6)  4  Sim.  624 ;  1  M.  &  K.  488.  (ib)  1  Hare,  649. 

(c)  1  Jac.  &  W.  626.  (Q   2  P.  Wms.  491. 

(d)  1  My].  &  K.  683.  (m)  3  B.  &  Ad.  498. 
(c)   2  P.  Wms.  191.  (w)  10  Exch.  298. 
ig)  6  Sim.  224 ;  1  Myl.  &  Cr.  647.            (o)  6  El.  &  Bl.  880. 
(A)  4  Myl.  &  Cr.  408.  (;>)  3  M.  &  W.  195l . 
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Archbishop  of  York^  (a)    Whitworth  v.  Qaugain^  (J)  Newlands  v. 
Paynter^  (c)  Taylor  v.   Wheeler ^  (d)  Carr  v.  Allatt^  (e)  Inmn  v. 
Thomt(my  (^)  Langton   v.   Horton.  (A)      Though  Taylor  was  in 
possession  at  the  time  of  the  levy,  it  was  not  as  agent  for  the 
plaintiffs,  but  in  his  own  right.     He  was  carrying  on  the  business 
on  the  premises,  not  as  agent  for  the  plaintiffs  but  for  him- 
self.    When,  therefore,  the  sheriff  entered  *  and  seized  the   *  600 
machinery,  possession  had  not  been  taken  by  the  plaintiffs, 
and  the  jud^ent  creditor  is  clearly  entitled  to  priority.    Assum- 
ing for  the  sake  of  argument  that  the  plaintiffs  are  right  both  upon 
the  law  and  the  facts  of  the  case,  their  title  then  would  be  com- 
plete in  law,  and  there  was  no  reason  for  applying  to  a  Court  of 
Equity.    The  bill  ought,  even  on  that  assumption,  to  have  been 
dismissed. 

They  cited  also  Wilmot  v.  Pike,  (i) 

Mr.  Youl^  in  reply.  —  The  contention  that  as  against  the^i** 
tertii  equity  will  not  give  effect  to  an  equitable  title  to  after- 
acquired  movable  chattels  is  not  borne  out  by  the  authorities. 
Newlands  v.  Payrder^  (c)  Bennett  v.  Cooper^  (k)  Langton  v.  Hor- 
tony  (K)  are  authorities  to  the  contrary.  In  the  cases  cited  at  law, 
the  deed  of  assignment  contained  an  express  license  to  seize, 
and  the  possession  was  referred  not  to  the  equitable  assignment  but 
to  the  license  to  seize.  A  license  to  seize  would  have  been  of  no 
avail  in  equity.  In  the  present  case  there  is  no  such  license,  and 
it  was  necessary  therefore  to  apply  to  a  Court  of  Equity.  In 
every  case  where  the  contract  has  been  between  persons  claiming 
by  way  of  equitable  lien,  and  a  judgment  creditor  of  the  debtor, 
the  decision  has  been  in  favour  of  the  former.  The  judgment 
creditor  can  only  take  that  which  is  the  property  of  his  debtor, 
that  is,  only  the  equity  of  redemption  of  the  prior  equitable 
•  charge. 

Judgment  reserved. 

(o)  6  Sim.  224 ;  1  Myl.  &  Cr.  647.  {g)  1  C.  B.  379. 

(6)  1  Phil.  728.  (A)  1  Hare,  649. 

(c)  4  Myl.  &  Cr.  408.  <t)  6  Hare,  14. 

(d)  2  Salk.  449.  (A;)  9  Beav.  262. 

(e)  27  L.  J.,  Ex.  886. 
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December  22. 

*  601       *  The  Lord  Chancellor.  —  K  (as  the  Vice-Chancellor 

assumed)  possession  had  been  taken  of  the  machinery  in 
question  by  an  agent  of  the  plaintiffs  before  the  sheriff's  officer 
entered  and  seized  the  property  under  the  fieri  facias^  I  should 
have  had  no  difficulty  in  affirming  the  decree.  Although  Taylor 
had  no  interest  in  this  machinery  when  the  bill  of  sale  was  exe- 
cuted, yet  by  virtue  of  that  deed  the  plaintiffs  acquired  a  right  to 
have  the  after-acquired  machinery  which  Taylor  purchased  assigned 
to  them,  and  if  they  had  taken  actual  possession  of  it  by  their 
agent,  the  property  would  have  vested  in  them ;  they  would  have 
had  juB  in  re  superinduced  upon  ju9  ad  rem^  this  being  all  they 
before  had.^  Under  these  circumstances,  the  subsequent  seizure 
of  the  sheriff  would  have  been  clearly  wrongful. 

But  the  possession  relied  upon  by  the  Vice-Chancellor  seems  to 
me  to  be  wholly  insufficient,  for  it  was  the  possession  of  Taylor, 
the  assignor,  who  cannot  be  considered  the  agent  of  the  assignees 
for  this  purpose. 

An  ineffectual  attempt  is  now  made  to  show  by  the  affidavits 
that  Buckley  and  Sharp,  specially  employed  by  the  plaintiffs,  took 
possession  of  the  machinery  before  the  sheriff's  officer.  But  the 
possession  by  Buckley  and  Sharp  was  not  earlier  than  the  30th  of 
April,  1860,  and  before  then,  viz.,  on  the  14th  of  April  preceding, 
the  sheriff's  officer  had  entered  under  the  fi.  fa.  tested  the  13th  of 
April,  and  a  man  was  put  in  possession  of  the  machinery  on  behalf 
of  the  sheriff.  In  answer  to  an  allegation  in  the  defendants'  affi- 
davits, that  the  man  continued  in  possession  for  the  sheriff,  it  is 
sworn  in  an  affidavit  for  the  plaintiffs,  that  on  the  30th  of 

*  602    April  no  *  one  was  seen  to  be  in  possession  on  Taylor 's 

premises  under  the  execution.  But  although  there  may  not 
have  been  such  a  person  in  possession  when  Buckley  and  Sharp 
entered,  the  right  of  the  judgment  creditor  would  not  be  defeated 
by  the  sheriff's  officer  after  he  had  once  been  in  possession  going  * 
for  some  hours  to  a  neighbouring  public-house  to  refresh  or  amuse 
himself.^ 

'  See  Chitty  Contr.  (lOth  Am.  ed.)  135,  note  (p),  (9Ui  £ng.  ed.)  355,  356 ; 
Mitchell  V.  Winslow,  2  Story,  630 ;  2  Story  £q.  Jur.  §§  1040,  1055 ;  Calkins  v. 
Lockwood,  17  Conn.  154 ;  per  Lord  Chelmsford,  Holroyd  v.  Marshall,  10 
H.  L.  Cas.  216 ;  Story  Sales,  §§  186,  187. 

'  See  Boynton  v.  Warren,  99  Mass.  172 ;  Fitchbiug  Railroad  v.  Freeman, 
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The  result  of  the  evidence,  therefore,  I  find  to  be  that  Taylor  the 
assignor  remained  in  possession  of  the  additional  machinery  from 
the  time  when  he  purchased  it  till  the  14th  of  April,  that  the  sher- 
iff's ofiicer  then  seized  and  kept  possession  of  it,  and  that  the 
plaintiffs  did  not  try  to  take  possession  till  after  the  sheriff's  officer 
was  so  in  possession. 

Upon  this  state  of  facts  the  plaintiffs'  counsel  have  strenuously 
contended  before  me  that  they,  under  their  equitable  title,  are  to 
be  preferred  to  the  judgment  creditor.  Mr.  Malins  drew  a  legiti- 
mate consequence  from  this  doctrine,  that  although  the  sheriff 
would  be  excused  if,  before  the  claim  of  the  assignees,  he  had 
seized  and  sold  the  goods,  and  paid  over  the  proceeds  to  the  judg- 
ment creditor,  the  equitable  assignees  might  still  follow  the  pro- 
ceeds in  the  hands  of  the  judgment  creditor,  and  maintain  an 
action  against  him  for  money  had  and  received  to  recover  the 
amount. 

But  I  am  of  opinion,  that  notwithstanding  the  equitable  title  of 
the  plaintiffs  to  this  property,  as  they  had  not  perfected  their  title 
to  it  by  any  intervening  act  before  possession  taken  under  the  exe- 
cution, the  judgment  creditor  is  to  be  preferred.  Till  possession 
taken  by  the  plaintiffs,  they  had  onlyytM  ad  rem.  The  property 
remained  in  the  judgment  debtor,  and  the  machinery  was 
*  part  of  his  goods  and  chattels  liable  to  be  taken  under  *  603 
the  fi,  fa. 

My  judgment  rests  upon  Lord  Bacon's  maxim,  "  Licet  dispositio 
de  interesse  futuro  sit  inutilis,  tamen  fieri  potest  declaratio  prsD- 
cedens  quae  sortiatur  effectum  interveniente  novo  actu."  ^  Before  any 
subsequent  act  is  done,  the  assignment  gives  an  equitable  interest  as 
between  assignee  and  assignor,  but  a  legal  interest  subsequently 
hondjide  acquired  before  possession  taken  by  the  equitable  assignee 
shall  prevail.  I  must  further  observe,  that  although  the  term 
^'  equitable  assignee  "  is  here  used,  he  cannot  be  considered  the 
assignee  in  equity  of  particular  specific  goods,  so  as  to  make  the 
assignor  the  bailee  of  these  goods  or  holder  of  them  as  trustee  for 
the  supposed  assignee.  A  bill  of  sale  in  this  form,  as  far  as  non- 
existing  goods  are  concerned,  is  only  executory,  and  only  gives  the 

12  Gray,  405;  Taylor  o.  Mixter,  11  Pick.  S48;  Dorman  o.  Kane,  6  Allen,  SS; 
Sanderson  v.  Edwards,  16  Pick.  144-146. 

'  This  maxim  is  cited  in  Head  v.  Goodwin,  37  Maine,  1S7,  ISS,  and  in  Jones 
«.  Richardson,  10  Met.  492. 
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supposed  assignee  an  equitable  right  to  have  the  after-acquired 
goods  assigned  to  him.^ 

It  is  admitted  that  the  supposed  equitable  assignee  who  had  not 
taken  possession  could  not  prevail  against  a  subsequent  i(m<f)i(2« 
purchaser  of  the  goods,  or  of  a  person  who  band  fide  advanced 
money  upon  an  assignment  of  them  as  security.^  But  the  distinc- 
tion is  taken  between  such  a  purchaser  or  mortgagee  and  an  execu- 
tion creditor.^  As  the  legal  title  unquestionably  remains  in  the 
assignor  after  the  supposed  equitable  assignment,  the  onusprobandi 
lies  on  the  party  disputing  the  right  of  the  execution  creditor  to  be 
satisfied  from  the  goods  and  chattels  of  his  debtor.  No  authority 
is  produced  in  favour  of  the  preferable  claim  of  the  equitable 
assignee,  and  the  authorities  when  examined  appear  to  support  the 

claim  of  the  execution  creditor.  The  defendants  cannot 
*  604    cite  as  conclusive  the  recent  decision  of  the  Court  of*  Queen's 

Bench  in  Hope  v.  Hayley^  (a)  when  I  had  the  honour  to 
preside  as  Chief  Justice  of  that  Court ;  for  there  only  legal  rights 
were  to  be  considered,  and  consistently  with  that  decision  the 
equitable  assignee  may  succeed  against  the  execution  creditor. 
But  in  Mogg  v.  Baker ^  (6)  it  seems  to  be  laid  down  that  both  in 
equity  and  at  law  till  possession  is  taken  by  an  equitable  assignee 
the  legal  estate  shall  be  preferred.  In  Congreve  v.  UvettSy  ((?) 
where  the  conflicting  rights  of  an  equitable  assignee  and  a  judg- 
ment creditor  are  considered.  Lord  Wensleydale,  then  a  Judge  of 
that  Court,  intimates,  that  it  was  only  in  respect  of  the  equitable 
assignee  having  actually  taken  possession  that  his  claim  could  be 
sustained,  and  he  adds,  "  If  the  authority  given  by  the  debtor  by 
the  bill  of  sale  had  not  been  executed,  it  would  have  been  of  no 
avail  against  the  execution.  It  gave  no  legal  title,  nor  even  an 
equitable  title,  to  any  specific  goods ;  but  when  executed,  not  fully 
and  entirely,  but  only  to  the  extent  of  taking  possession  of  the 
growing  crops,  it  is  the  same,  in  our  judgment,  as  if  the  debtor 

(a)  5  £1.  &  Bl.  830.  (c)   10  Exch.  298,  308,  309. 

(6)  3  M.  &  W.  195. 

'  Sec  Head  v.  Goodwin,  37  Maine,  182 ;  Jones  v.  Richardson,  10  Met.  481 ; 
but  see  Frazer  v,  Hilliard,  2  Strobh.  309 ;  Blackmore  o.  Shelby,  8  Humph.  439. 

'  See  Lanfear  v.  Sumner,  17  Mass.  113;  Fletcher  v.  Howard,  2  Aiken,  115; 
Dawes  o.  Cope,  4  Binn.  258;  Babb  o.  Clemson,  11  Serg.  &  R.  419;  Smith  v. 
Cope,  6  Whart.  53 ;  2  Kent,  522 ;  Chitty  Contr.  (10th  Am.  ed.)  406. 

'  Attaching  and  execution  creditors  are  to  be  considered  as  purchasers  for  a 
valuable  consideration.    Jackson  J.,  in  Lanfear  v.  Sumner,  17  Mass.  113. 
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himself  had  put  the  plaintiff  in  actual  possession  of  these  crops." 
'^As  to  future  crops,  the  bill  of  sale  required  an  actual  seizure 
and  sale  to  give  it  operation." 

Lanfftan  v.  Horton  (a)  is  the  decision,  upon  this  subject,  of 
Vice-Chancellor  Sir  James  Wigr am,  a  consummate  equity  Judge,  and 
he  prefers  the  equitable  assignee  to  the  judgment  creditor,  solely 
on  the  ground  that  the  equitable  assignee  had  taken  possession  of 
the  subject-matter  assigned  before  the  execution.  He  says, 
"  I  have  always  understood  the  rule  to  be,  that  if  the  *  equita-  *  605 
ble  owner  or  incumbrancer  has  done  enough  to  perfect  his 
equitable  title  he  has  the  better  right."  ^ 

If  the  rights  of  the  equitable  assignee,  who  has  not  taken  pos- 
session, were  such  as  Mr.  Malins  contends  for,  it  does  seem  strange 
that  till  now  we  have  no  instance  of  an  equitable  assignee  filing  a 
bill  to  restrain  the  sheriff  from  selling  under  a)i./a.,  and  we  have 
as  yet  no  instance  of  an  equitable  assignee  bringing  an  action  for 
money  had  and  received,  to  recover  from  the  execution  creditor  the 
proceeds  of  the  execution,  which  he  has  received  from  the  sheriff. 

I  must,  therefore,  adjudge  that  the  decree  of  the  Vice-Chancellor 
be  reversed,  and  that  the  bill  be  dismissed  with  costs. 


♦BRIGHT  V.   LEGERTON.  ♦606 

I860.    December  20,  21.    1861.    January  11.    Before  the  Lord  Chancellor 

Lord  -Campbell. 

A  letter  written  by  a  deceased  solicitor,  proposing  to  act  as  the  solicitor  of  a 
particular  individual,  hdd  not  receivable  in  evidence,  as  having  been  written 
by  the  authority  of  that  individual,  on  proof  merely  that  there  was  such  a 
solicitor  in  practice  at  the  time,  that  the  letter  was  in  his  handwriting,  and 
that  it  came  from  the  custody  of  the  person  to  whom  it  purported  to  be 
addressed ;  and  hdd  that,  in  order  to  render  the  letter  receivable,  it  must  be 
proved  aliunde  that  the  writer  had  been  duly  authorized  by  the  individual  for 
whom  he  professed  to  act  as  solicitor. 

Where  bills  of  costs  of  a  deceased  solicitor  to  trustees  introduced  the  name  of 
the  cestui  que  trust  as  having  been  personally  present  when  the  business  was 


(a)  1  Hare,  649.  661. 

>  See  Mitchell  v.  Winslow,  2  Story,  642-644 ;   Moody  t>.  Wright,  18  Met. 
81,  32. 
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transacted,  and  the  bills  bad  been  paid  bj  the  trustees  and  allowed  in  their 
settlement  of  accounts  with  the  cestui  que  trust,  hdd  that  the  bills  were  admis- 
sible in  evidence  against  the  cestui  que  trust  in  a  suit  instituted  bj  him 
upwards  of  twenty  years  afterwards  against  the  trustees. 
The  doctrine  that  where  there  is  an  express  trust,  lapse  of  time  is  not  material, 
held'  not  to  apply  in  a  case  in  which  there  had  been  gross  laches  on  the  part 
of  the  cestui  que  trust.^ 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
dismissing  the  bill  of  a  cestui  que  trust  under  an  express  trust 
against  the  representatives  of  his  deceased  trustee  after  twenty 
years'  delay,  on  the  ground  that  the  delay  was  not  accounted 
for.  (a) 

The  suit  was  instituted  to  enforce  a  claim  of  the  plaintiff  Joseph 
Bright,  to  the  produce  of  certain  real  estates,  and  to  certain  surplus 
rents  under  the  will  of  his  uncle  William  Bright,  who  died  in  1822, 
having  by  his  will  devised  his  real  estate,  consisting  of  ceptain 
parcels  of  land,  houses  and  cottages,  to  Jeremiah  Pledger,  Samuel 
Legerton,  and  Elias  Newman,  in  trust  to  apply  the  rents  and  profits 
in  payment  of  an  annuity  till  a  child  of  one  of  his  two  brothers 
should  reach  the  age  of  twenty-one  years,  then  to  be  sold,  and  the 
proceeds  invested  for  payment  of  the  annuity  and  for  the  benefit 
of  the  children  of  his  two  brothers,  these  children  being  entitled 
to  the  surplus  of  the  rents  and  profits  which  should  accrue  between 

the  death  of  the  testator  and  the  sale. 
*  607       *  One  brother,  Josias,  had  no  children,  the  other  brother, 
John,  had  two  children,  the  plaintiff  and  a  daughter  married 
to  a  Mr.  Morse. 

The  plaintiff  attained  the  age  of  twenty-one  in  January,  1839. 

Pledger  had  renounced  the  trust  under  the  will,  and  one  Larcher 
w^  appointed  trustee  in  his  stead.  Newman  died  in  November, 
1836.  Samuel  Legerton  and  Larcher  managed  the  estates,  apply- 
ing the  rents  and  profits  as  far  as  they  would  go  in  payment  of  the 
annuity  till  July,  1839,  when  they  sold  the  estates  as  directed  by 
the  will,  and  invested  the  proceeds  in  the  3Z.  per  cents.  Samuel 
Legerton  died  in  1844,  leaving  the  defendant  Matilda  Legerton  his 

(a)  See  Bright  o.  Legerton  (No.  1),  29  Beav.  66. 

*  See  Perry  Tmsts,  §  850;  Hodgson  o.  Bibby,  82  Beav.  221;  Brown  ». 
Cross,  14  Beav.  105 ;  Re  McKenna,  13  Ir.  Ekj.  239 ;  Clanricharde  o.  Henning, 
30  Beav.  175;  Scott  v.  Haddock,  1>  Geo.  258;  Obee  v.  Bishop,  1  De  6.,  F. 
&  J.  137 ;  Lewin  Trusts  (5th  £ng.  ed.),  661. 
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widow,  his  executrix.  Newman,  the  trustee,  having  died  in  1836, 
left  the  defendants  Augustus  and  Frederick  T.  Yeley  his  executors. 
Larcher,  the  trustee,  having  died  in  1851,  left  the  defendant  John 
Jackson  Larcher  his  executor. 

Mr.  Parker,  a  solicitor,  acted  for  the  trustees  from  the  death  of 
the  testator  till  after  the  sale  of  the  estates,  the  investment  of  the 
proceeds  and  the  supposed  settlement  of  the  accounts  between 
the  trustees  and  the  two  cestuis  que  trust.    He  soon  after  died. 

Harriet  0.  Hinson,  the  annuitant,  died  in  October,  1856. 

The  bill  was  filed  in  August,  1859.  It  sought  an  account  of  the 
rents  and  profits  of  the  estates  from  the  death  of  the  testator  in 
December,  1822,  till  the  estates  were  sold  in  July,  1839,  but  did 
not  allege  that  the  trustees  had  received  any  thing  which  they  had 
not  debited  themselves  with  and  satisfactorily  accounted  for 
to  the  cestuis  que  trust.  The  grievance  of  which  it  *  com-  *  608 
plained  was,  that  they  did  not  properly  manage  the  estates 
and  collect  the  rents.  It  contained  no  charge  of  fraud  against 
them,  nor  any  allegation  that  any  of  them  derived  any  personal 
advantage  from  the  supposed  mismanagement.  The  bill  alleged 
that  from  the  time  of  the  death  of  the  testator  down  to  Michaelmas, 
1839,  the  time  fixed  for  the  completion  of  the  sale,  the  trustees 
neglected  and  omitted  to  raise,  as  they  might  and  ought  to  have 
done,  sums  (which  it  specified)  over  and  above  the  moneys 
accounted  for  in  respect  of  the  rents  and  profits  which,  from  the 
wilful  neglect  and  default  of  the  trustees,  had  been  lost  to  the  . 
estate  of  the  testator,  and  it  prayed  that  an  account  might  be  taken 
of  the  rents  and  profits  of  the  real  estate  of  the  testator,  neglected 
and  omitted  to  be  received  by  Samuel  Legerton,  Newman,  and 
Larcher,  or  any  or  either  of  them,  and  which,  but  for  the  wilful 
neglect  or  default  of  them,  or  any  or  either  of  them,  might  have 
been  received,  and  of  the  interest  which  has  accrued  due  in  respect 
of  such  rents  and  profits. 

In  explanation  of  his  delay  in  instituting  the  suit,  the  plaintiff 
alleged  that,  in  October,  1858,  he  had  for  the  first  time  discovered 
the  default  of  the  trustees,  in  the  course  of  proceedings  in  another 
suit  of  Bright  v.  Larcher,  (a)  in  which  all  the  circumstances  were 
disclosed. 

The  defendants  insisted  that  the  plaintiff's  claim  was  barred  by 

(a)  See  Bright  v.  Larcher,  27  Beav.  130 ;  8  De  G.  &  J.  148 ;  4  De  G.  &  J. 
608. 
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lapse  of  time,  and  by  his  laches  and  acquiescence,  and  to  prove  his 
knowledge  they  produced  a  letter,  purporting  to  be  written  in  July, 
1842,  by  a  Mr.  Meggy,  a  solicitor,  and  entitled  ^^  lie  William 
Bright's  executorship."  The  writer  professed  to  be  acting  on 
behalf  of  the  plaintiff,  and   stated  that,  on   payment  of 

*  609   *  250/.,  the  plaintiff  and  his  sister  would  receive  it  in  liqui- 

dation of  what  might  be  due,  "  otherwise  they  will  be  com- 
pelled to  claim  all  that  may  appear  to  be  due  on  taking  the 
accounts,  ^  may  be  directed  by  the  Court  of  Chancery."  That 
letter  was  addressed  to  Mr.  Veley,  and  was  dated  88  Great  Tower 
Street,  1st  July,  1842. 

The  defendants  also  produced  several  bills  of  costs  of  Mr.  Parker, 
their  solicitor,  relating  to  the  affairs  of  the  trust ;  and  also  cash 
accounts,  sent  by  Mr.  Parker  to  the  executors,  and  signed  by 
them.  One  of  these  bills  of  costs  contained  (among  others)  the 
following  items :  — 

"1837.  Sept.  26.  Attending  Miss  Hinson,  and  conferring  a  con- 
siderable time  relative  to  the  arrear  of  cottage  rents, 
and  conferring  thereon. 
"  Writing  six  letters  requiring  payment  of  arrears  of  rents 
due  from  the  cottage  tenants. 

"183d.  April  31.  Attending  Mr.  Joseph  Bright,  conferring  and 
advising  on  the  business  of  the  estate,  and  receiving 
directions  to  procure  a  final  settlement  of  the  trust  busi- 
ness. 
"  May  6.  Attending  Mr.  T.  Veley,  when  he  brought  copies 
of  Mr.  Newman's  accounts  in  the  executorship  and  trus- 
teeship, and  conferring  thereon. 
"  May  7.  Attending  Mr.  Joseph  Bright,  producing  to  him 
the  accounts  received  from  Mr.  Newman's  executors, 
which  he  requested  me  to  inspect ;  and  conferring  and 
advising  fully  thereon  and  on  the  business  of  the  trust. 
"May  9.  Perusing  and  considering  Mr.  E.  Newman's 
accounts,  and  drawing  out  a  statement  of  the  rent 
account  of  each  tenant,  in  order  to  ascertain  if  all  the 
rents  were  duly  accounted  for,  which  was  very  far  from 
being  the  case. 

*  610     *  "  July  19.  Attending  Mr.  Joseph  Bright  and  Mr.  Unwin, 

his  sister's  solicitor,  conferring  and  advising  on  the  sub- 
[474] 


BRIGHT  V.  LEGERTON.  *  610 

ject  of  the  sale,  which  it  was  determined  should  be 
without  reserve ;  preparing  memorandum  to  that  effect, 
and  getting  same  signed. 
"  1840.  July.  Writing  letter  to  Messrs.  Sims  &  Unwin  in  answer 
to  one  from  them  on  the  business  of  the  trust,  and 
appointing  6th  August  for  going  through  the  accounts. 

"  Writing  letter  to  Mr.  Liegerton  with  information  of  the 
appointment,  and  requesting  his  attendance. 

"  The  like  letter  to  Mr.  Larcher. 

"  The  like  letter  to  Miss  Hinson. 

"  The  like  letter  to  Mr.  Joseph  Bright. 

"For  several  attendances  on  Mr.  Veley,  relative  ip  Mr. 
Newman's  accounts  and  as  to  subsequent  rents  received 
by  him,  and  getting  same  inserted  in  the  account. 

"  Drawing  out  statement  of  the  trust  accounts. 

"  Making  fair  copy  thereof. 

^'  Aug.  4.  Writing  letter  to  Messrs.  Sims,  and  sending 
copies  of  account. 

"  Attending  parties  to-day  by  appointment,  going  through 
the  accounts. 
"  1842.  April  8.  Writing  letter  to  Mr.  Meggy,  in  answer  to  one 
from  him  requiring  information  relative  to  the  accounts 
as  to  non-receipt  of  rents  and  balances  in  trustees' 
hands,  and  referring  him  to  the  executors  of  Mr.  New- 
man. 

"  April  12.  Attending  Mr.  Meggy  in  Great  Tower  Street, 
in  consequence  of  another  letter  from  him,  and  conferring 
relative  to  the  accounts." 

The  plaintiff,  on  the  other  hand,  by  his  aflSdavit  swore 
♦  positively  that  he  never  saw  Mr.  Meggy  in  his  life,  and   *611 
that  he  never  employed  Mr.  Parker  as  his  solicitor. 

At  the  hearing  of  the  cause,  the  Master  of  the  Rolls  held,  that 
the  letter  alleged  to  have  been  written  by  Meggy,  as  well  as  the 
bills  of  costs  and  cash  accounts  of  Mr.  Parker,  were  admissible  in 
evidence;  and,  on  the  ground  of  lapse  of  time,  dismissed  the 
plaintiff's  bill,  (a) 

T%e  Attorney' General  (Sir  Richard  Bethell)  and  Mr.  Nalder^. 
for  the  plaintiff,  in  support  of  the  appeal.  —  The  plaintiff's  ben- 

(a)  Bright  v.  Legerton  (No.  1),  29  Beav.  60-69. 
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eficial  interest  under  the  will  of  the  testator  did  not  accrue  till  the 
real  estate  became  salable  in  1839.  Until  that  time  he  was  under 
no  obligation  to  call  for  an  account  in  respect  of  his  present 
demand.  But  it  was  not  till  1858  that  he  acquired  a  full  knowl- 
edge of  his  rights,  and  in  August,  1859,  the  present  bill  was  filed. 
Mr.  Meggy's  letter  is  not  admissible  i;i  evidence  against  the  plain- 
tiff, there  being  no  proof  aliunde  that  it  was  written  by  a  person 
acting  as  his  solicitor.  The  Master  of  the  Rolls  erred  in  admit- 
ting the  lejiter  as  primd  facie  evidence  of  the  relation  of  solicitor 
and  client  existing  between  the  writer  and  the  plaintiff,  and  then 
admitting  it  as  evidence  of  a  declaration  made  by  the  writer  in 
the  course  of  professional  business.  Taylor  on  Evidence,  (a)  So, 
in  admitting  Parker's  bills  of  costs  as  evidence  against  the  plain- 
tiff, it  being  nowhere  proved  that  Parker  acted  as  the  plaintiff's 
solicitor.  Short  v.  Lee^  (6)  Baron  de  Rutzen  v.  Farr.  ((?)  But 
this  evidence  is  immaterial  to  the  issue.  It  was  admitted  by  the 
Master  of  the  Rolls  as  showing  that  the  plaintiff  knew  of  the  non- 
receipt  of  the  surplus  rents  by  the  trustees,  and  of  his  being, 

therefore,  barred  by  acquiescence.     But  no  such  case  as 
*  612  acquiescence  can  be  *  maintained  as  a  bar  to  the  claim  of 

a  cestui  que  trust,  in  respect  of  his  beneficial  interest  as 
against  his  trustee.  No  such  case  can  prevail  while  the  relation 
of  trustee  and  cestui  que  trust  continues  to  exist.  No  case  of 
acquiescence  can  arise  from  the  mere  non-assertion  by  the  ben- 
eficiary of  his  claim.  The  case  of  a  trust  is  expressly  saved  by 
the  Statute  3  &  4  Will.  4,  c.  27,  §  25.  The  doctrine  that  the 
Court  will  not  interfere  in  aid  of  stale  demands,  or  in  cases  of 
gross  laches,  does  not  apply  as  between  the  trustee  and  beneficiary 
of  an  express  trust,  because  the  trustee  and  his  cestui  que  tru9t 
being  considered  as  one  in  point  of  interest,  they  cannot  be  set  in 
opposition  to  each  other,  though  when  there  has  been  a  settlement 
of  accounts  between  the  parties,  that  raises  a  distinction*  The 
Duke  of  Leeds  v.  The  Earl  of  Amherst,  (d)  Knight  v.  Bowyer,  (e) 
Wedderbum  v.  Wedderbum,  {g)  The  President  and  Scholars  of  St. 
Mary  Magdalen  College,  Oxford  v.  The  Attorney- General.  (A)  It 
is  not  even  attempted  to  be  proved  that  the  transaction  was  closed 

(a)  Vol.  1.  p.  649.  (0  2  De  G.  &  J.  421. 

(6)  2  J.  &  W.  464.  (g)  2  Keen,  722 ;  4  Myl.  &  Cr.  41. 

(c)  4  Ad.  &  El.  63.  (A)  6  H.  L.  Cas.  189. 

(d)  2PhiL117. 
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or  the  accounts  rendered ;  but  ifc  is  merely  alleged  that  the  plain- 
tiff had  in  1839  a  knowledge  of  his  title  as  cestui  que  trusty  by 
acting  upon  which  before,  he  might  have  recovered  his  demand  at 
an  earlier  period.  There  is  no  evidence  here  establishing  such 
knowledge  on  the  part  of  the  plaintiff.  One  erroneous  item  in  a 
trust  account  has  been  held  sufficient  as  a  ground  to  open  the 
account  after  a  lapse  even  of  forty  years.    Allfrey  v.  Allfrey.  (a) 

Mr.  Folletty  Mr.  Chrenside,  and  Mr.  J.  T.  Humphry^  for  the 
executors  of  Larcher.  —  Mr.  Meggy's  letter  is  primd  facie  evidence 
that  he  acted  as  the  plaintiff's  solicitor  in  the  matter  to 
which  it  *  refers,  and  being  written  in  the  regular  course  of  *  618 
business  by  the  writer,  is  receivable  in  evidence.     Sussex 
Peerage  Case,  (6)  Doe  d.  Paiteshall  v.  Turford,  (c) 

It  has  been  decided  that  a  cestui  que  trust  cannot  sustain  a  suit 
twenty  years  after  he  has  had  notice  of  the  non-receipt  of  money 
by  his  trustee.  Broume  v.  CrosSy  (e2)  and  that  lapse  of  time  is  as 
much  a  bar  as  between  cestui  que  trust  and  trustee,  as  in  other 
cases  as  to  laches.  Portlock  v.  Gardner^  (e)  Phillipo  v.  Mun- 
nings.  (jg)  There  is  in  this  case  no  evidence  of  wilful  default  on 
the  part  of  the  trustees,  and  there  has  been  gross  negligence  on 
the  part  ^of  the  plaintiff,  and  under  such  circumstances  the  Court 
will  not  interfere.  Coope  v.  Carter\  (A)  Walker  v.  Symonds^  (%) 
Pickering  v.  Lord  Stamford^  (*)  Sleight  v.  Lawson.  (V)  The 
plaintiff  was  party  to  the  suit  of  Bright  v.  Larcher ^  (m)  in  whi6h 
he  might  have  had  the  testator's  estate  completely  administered. 
He  should,  therefore,  have  sought  the  relief  by  applying  for  leave 
to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  in  that 
suit,  and  not  by  the  institution  of  another  suit.  Hodson  v.  Bally  (n) 
Partington  v.  Reynolds,  (o) 

Mr.  SelwyUj  Mr.  G.  L.  RuMseUy  and  Mr.  W.  H.  G.  Bagshawe 
appeared  for  other  defendants. 

(a)  1  Mac.  &  G.  87.  {g)  2  Myl.  &  Cr.  309. 

(6)  11  CI.  &  Fin.  118.  (A)  2  De  G.,  M.  &  G.  292. 

(c)  3  B.  &  Ad.  890.  (i)   3  Swanst.  1. 

(d)  14  Beav.  106.  (k)  2  Vea.,  Jr.  272. 

(e)  1  Hare,  594.  (0   8  K.  &  J.  292. 
(m)  27  Beav.  130;  8  De  G.  &  J.  148;  4  De  G.  &  J.  608. 
(n)  1  Phil.  177.  (o;  4  Prew.  261. 
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The  Attorney- General  replied. 
Judgment  reserved. 

1S61.    January  11. 

614  *  The  Lord  Chancellor.  —  The  first  question  discussed 
at  the  hearing  of  this  appeal  was  whether  a  letter,  written  by 
a  deceased  solicitor  purporting  to  act  as  the  solicitor  of  a  particular 
individual,  is  receivable  in  evidence  as  having  been  written  by  the 
authority  of  that  individual,  on  proof  that  there  was  such  a  solic- 
itor in  practice,  that  the  letter  is  in  his  handwriting,  and  that  it 
comes  from  the  custody  of  the  person  to  whom  it  purports  to  be 
addressed.  I  am  bound  to  say  that  on  this  question  I  cannot 
agree  with  the  Master  of  the  Bolls.  Proof  being  given  that  a 
solicitor  had  a  lawful  and  valid  mandate,  any  written  entry  or 
verbal  declaration  by  him,  in  the  performance  of  the  duty  thus 
intrusted  to  him,  will  be  admissible  in  evidence  after  his  death. 
On  this  principle  rests  the  class  of  cases  of  which  Doe  d.  Patte- 
shall  V.  Turf  or  df  (a)  is  most  frequently  cited.  But  in  all  these 
cases  the  character  of  the  deceased  mandatory  must  be  proved 
aliunde  before  his  entry  or  declaration  is  received.  Witli  regard 
to  public  officers  a  different  rule  is  followed  ;  and  upon  the  simple 
evidence  of  their  acting,  their  authority  so  to  act  is  presumed,  as  in 
the  instance,  which  used  frequently  to  occur,  on  trials  for  perjury 
in  an  answer  sworn  before  a  Master  in  Chancery.  No  evidence 
was  required  of  the  authority  of  the  Master  in  Chancery  to  admin- 
ister the  oath,  beyond  his  acting  in  .this  capacity  when  the  oath 
was  administered.  But  a  solicitor  cannot  be  considered  a  public 
ofiicer  for  this  purpose,  and  his  simple  assertion  that  he  was  acting 
under  a  particular  retainer  cannot  raise  a  presumption  that  it  was 
his  duty  to  make  an  entry  or  declaration  so  as  to  render  that  entry 
or  declaration  admissible  evidence  for  or  against  his  sup- 
*  615  posed  employer.  Therefore  *  I  think  that  the  letter  (to 
which  so  much  importance  is  attached)  of  the  deceased 
solicitor,  Mr.  Meggy,  purporting  to  have  been  written  by  him  in 
July,  1842,  under  the  authority  of  the  plaintiff,  was  not  shown  to 
be  properly  admissible  in  evidence  against  the  plaintiff. 

In  minutely  examining  the  voluminous  accounts  left  with  me,  I 

(a)  8  B.  &  Ad.  S90. 

[478] 


BRIGHT  V.  LEGEBTON.  *  615 

find  items  which,  perhaps,  might  have  shown  that  Mr.  Meggy's 
letter  was  acted  upon  with  the  knowledge  of  the  plaintiff,  so  as  to 
have  made  it  admissible ;  but  these  items  were  not  relied  upon 
either  by  the  Judge  or  by  the  counsel,  and  therefore  I  cannot 
venture  to  give  any  weight  to  Mr.  Meggy's  letter  in  disposing  of 
this  appeal.   . 

Wholly  irrespectively  of  that  letter,  however,  I  have  come  to 
the  conclusion  that  the  Master  of  the  Rolls  was  fully  justified  in 
dismissing  the  bill. 

While  considering  this,  it  is  most  material  to  attend  to  the 
leading  facts  of  the  case,  the  important  dates,  the  complaint  made 
by  the  bill,  and  the  prayer  of  the  bill.  [His  Lordship  then  stated 
the  facts  of  the  case  as  set  forth  above.] 

I  am  of  opinion,  with  the  Master  of  the  Rolls,  that  the  plaintiff's 
claim,  when  he  filed  his  bill,  was  barred  by  laches  and  acquies- 
cence. 

The  plaintiff*  s  counsel  argue,  that  this  is  an  express  trust,  and 
that  wherever  there  is  an  express  trust  no  lapse  of  time  can  be  a 
bar. 

This  was  an  express  trust  in  its  creation,  but  there  is  no 
continuing  trust  as  in  Wedderbum  v.  Wedderbumj  (a)  *  and  *  616 
other  cases  of  that  class  relied  upon.  The  trustees  are 
charged  with  no  act  in  breach  of  any  duty  nor  with  the  omission 
of  any  duty  which  they  ought  to  have  performed  within  twenty 
years  before  the  filing  of  the  bill.  But  the  trustees  being  all  in 
their  graves,  their  representatives  are  called  upon  to  show  that  the 
trustees  made  the  most  of  the  estates  from  the  year  1822  to  the 
year  18tS9  inclusive,  and  to  prove  that  cottage  rents  were  not  col- 
lected forty  years  ago,  because  the  cottages  had  tumbled  down, 
that  some  cottagers  were  not  distrained  upon  because  the  cottagers 
were  too  poor  to  pay,  and  that  when  others  were  distrained  upon, 
their  effects  did  not  sell  for  more  than  the  costs  of  the  distress. 

Now  this  seems  to  me  to  be  a  case  of  gross  laches,  to  which  the 
doctrine  does  not  apply  that  where  there  is  an  express  trust,  lapse 
of  time  is  to  be  entirely  disregarded.  Between  1822  and  1839  jthe 
plaintiff  had  such  an  interest  in  the  surplus  rents  and  profits  of 
the  estates  as  would  have  entitled  him  while  a  minor,  by  his  next 
friend,  to  have  filed  a  bill  against  the  trustees  for  any  mismanage- 

(a)  2  Keen,  722 ;  4  My\.  &  Cr.  41. 
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ment  with  which  they  were  chargeable.  In  the  beginning  of  1839 
he  came  of  age ;  it  appears  that  he  had  been  living  on  the' estates 
while  a  minor,  and  that  he  has  continued  to  live  in  the  neighbonr- 
hood  ever  since.  Irrespective  of  any  evidence  of  accounts  being 
rendered  to  which  he  assented,  has  he  a  right  to  rely  on  the  maxim 
that  where  there  is  an  express  trust  time  never  runs  to  the  cestui 
que  trusty  as  it  was  used  to  be  said,  ^'  nullum  tempus  occurrit  regi," 
or  ''  nullum  tempus  occurrit  ecclesise  "  ?  Might  such  a  bill  as  this 
be  filed  at  the  end  of  a  century  by  the  plaintifTs  personal  repre- 
sentative against  the  personal  representatives  of  the  three  trustees 
if  they  could  be  found  out  ?  I  apprehend  that  in  such  a  case  it  is 
unnecessary  to  presume  the  execution  of  a  release  or  to 
*  617  resort  to  any  Statute  of  Limitations.  A  Court  *  of  Equity 
will  not  allow  a  dormant  claim  to  be  set  up  when  the  means 
of  resisting  it,  if  unfounded,  have  perished,  much  less  ca^t  a  bur- 
den of  proving  such  an  afiirmative  as,  that  forty  years  ago  cottage 
rents  were  properly  collected  when  the  witnesses  who  might  have 
proved  the  fact  have  long  ago  been  called  into  another  state  of 
existence.  It  has  been  beautifully  remarked  with  respect  to  the 
emblem  of  Time,  who  is  depicted  as  carrying  a  scythe  and  an 
hour-glass,  that  while  with  the  one  he  cuts  down  the  evidence 
which  might  protect  innocence,  with  the  other  he  metes  out  the 
period  when  innocence  can  no  longer  be  assailed. 

But  in  the  present  case  I  think  there  is  strong  proof  of  acquies- 
cence,* with  knowledge  of  the  material  facts  which  the  plaintiff 
relies  upon. 

Although  the  mere  entries  in  a  solicitor's  books  of  business 
alleged  to  have  been  done  by  him,  or  in  a  bill  of  costs  and  dis- 
bursements made  out  by  him  in  the  regular  course  of  business, 
would  not  be  evidence  against  third,  persons,  I  agree  with  the 
Master  of  the  Rolls  in  thinking  that  Parker's  bill  of  costs  made 
out  to  the  trustees,  introducing  the  name  of  the  plaintiff  as  being 
personally  present  when  the  business  was  transacted,  paid  by  the 
trustees  and  allowed  in  the  settlement  of  the  accounts  with  the 
cestuis  que  trusty  are  admissible  evidence  against  the  plaintiff,  who 
is  a  cestui  que  trust. 

Now  giving  faith  to  the  items  stated  in  Parker's  bill  of  costs, 

they  prove  to  demonstration  that  in  the   summer  of  1839,  after 

the  plaintiff  came  of  age,  the  accounts  of  the  testator's  estate 

were  submitted  to  the  plaintiff,  that  he  knew  full  well  that  Parker 
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was  employed  to  conduct  the  business  and  to  arrange  the 
settlement  of  the  accounts  *  between  the  plaintiff,  his  sister,  *  CIS 
and  the  trustees,  that  the  plaintiff  then  had  an  abundant 
opportunity  of  inquiring  into  the  rents  and  profits  of  the  estates 
between  the  death  of  the  testator  and  the  sale,  and  with  such 
knowledge  and  means  of  knowledge  that  he  came  to  the  settle- 
ment which,  after  twenty  years,  he  now  seeks  to  disturb.  1  need 
not  copy  the  items  which  the  Master  of  the  Rolls  has  selected  and 
enumerated,  to  which  seyeral  others  equally  strong  might  be 
added. 

The  plaintiff  strictly  denies  having  seen  the  accounts,  or  having 
employed  Meggy  or  Parker,  or  having  had  any  interviews  with 
them  on  the  subject.  But  like  the  Master  of  the  Rolls,  1  give 
credit  to  the  written  document  rather  than  to  the  frail  memory  of 
the  plaintiff  or  the  representations  of  the  defendant  Stcelp,  his 
solicitor,  who  though  joined  as  a  defendant  I  suspect  to  ho  tho  real 
plaintiff  in  this  suit,  he  having  purchased  speculatively  the  princi- 
pal part  of  the  plaintiff's  interest  in  the  supposed  deficiency  of  the 
rents  and  profits  of  the  estates  before  they  were  sold  in  188U. 

Exhibit  K,  the  res  noviter  ad  notitiam  venien%^  is  the  only  plaus- 
ible foundation  for  the  suit.  This  was  a  case  laid  before  counsel 
on  behalf  of  some  of  the  trustees  in  the  year  1840  and  coming  to 
the  knowledge  of  the  plaintiff  and  Mr.  Steele  in  the  year  1859.  It 
contains  the  following  passage  :  "  After  the  removal  of  Mr.  Iieger- 
ton,  and  before  the  death  of  Mr.  Newman,  he  (Newman-)  had 
suffered  several  of  the  cottagers  to  run  in  arrear  with  their  rents,  ■ 
in  some  instances  as  many  as  seven  or  eight  years,  whereby  the 
estates  sustained  considerable  loss,  the  tenants  having  in  some 
instances  died  or  removed,  and  all  of  them  being  laborers ;  and 
consequently  if  they  were  allowed  to  get  into  arrear  they  could  not 
pay,  nor  would  their  goods  if  distrained  be  sufficient  to 
answer  *  the  amount  due."  But  I  do  not  see  how  this  *  G19 
alleged  admission  is  evidence  against  the  representative  of 
Newman,  or  any  sufficient  ground  for  now  instituting  the  incjuiry 
about  the  lost  rents.  Several  distress  warrants  against  cottagers 
are  likewise  put  in  evidence  ;  but  while  they  sliow  that  tlie  truHtees 
did  not  shrink  from  resorting  to  severe  measures  against  defaulting 
cottagers,  I  do  not  think  that  from  the  existence  of  the  distress 
warrants  an  inference  can  be  legitimately  drawn  that  the  distress 
warrants  produced  the  rent  distrained  for.  Indeed,  this  is  not 
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charged  nor  insinuated,  for  all  that  the  trustees  have  to  answer  is 
the  charge  of  neglecting  to  receive  the  rents. 

It  is  not  pretended  that  the  representatives  of  the  three  trustees, 
one  of  whom  was  not  appointed  till  some  progress  had  been  made 
in  the  execution  of  the  trust,  another  of  whom  died  long  before 
the  sale  of  th^  estates,  and  the  third  of  whom  had  ceased  to  take 
an  active  part  in  executing  the  trust,  are  all  jointly  liable  for  the 
whole  of  the  deficiency  now  claimed  in  respect  of  the  rents  not 
being  properly  collected  between  the  death  of  the  testator  and  the 
sale  of  the  estates  in  July,  1839.  No  hope  is  held  out  of  any 
equitable  apportionment  of  the  liability,  although  if  there  had  been 
any  ground  for  the  complaint  this  might  easily  have  been  accom- 
plished twenty  or  thirty  years  ago. 

I  have  carefully  examined  the  cases  relied  upon  on  behalf  of  the 
appellant,  but  I  do  not  think  it  necessary  to  prolong  this  judgment 
by  commenting  upon  them  %eriatim  ;  for  beginning  with  the  Ihike 
of  Leeds  v.  Lord  Amherst,  (a)  they  are  all  palpably  distinguisha- 
ble from  the  present,  and  I  am  fully  convinced  that  by  dis- 
*  620  missing  *  the  bill  there  is  no  rule  of  this  Court  violated  or 
impaired.  I  would  even  venture  to  add  in  the  words  of  a 
great  Judge,  '^  But  assuming  that,  according  to  the  ordinary  prac- 
tice of  the  Court,  there  is  nothing  to  prevent  an  inquiry  being 
directed,  it  still  remains  to  consider  whether  there  was  matter 
enough  on  the  facts  and  documents  stated  on  the  report  to  render 
this  inquiry  before  the  Master  probably  useful.  I  am  of  opinion 
that  at  the  utmost  they  raise  a  doubt  as  to  an  obscure  matter, 
upon  which  all  the  persons  who  could  have  given  important  infor- 
mation have  passed  to  their  graves,  leaving  us  only  the  means  of 
conjecture.  There  would  be  great  hazard  of  a  miscarriage  of 
justice  if  this  matter  should  be  gone  into."     Coope  v.  Carter,  (fr) 

However,  as  I  think  it  was  material  that  the  law  laid  down  in 
the  Court  below  relating  to  the  admissibility  of  letters  should  be 
reviewed,  I  direct  that  the  appeal  be  dismissed  without  costs,  and 
that  the  deposit  be  returned  to  the  appellant. 

(a)  2  Phil.  117.  (6)  2  De  G.,  M.  &  G.  292,  299. 
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♦  Ex  parU  ALONZO  AUGUSTUS  WILDBORE.        ♦  621 

In  the  Matter  of  ALONZO  AUGUSTUS  WILDBORE,  a  Bank- 

rupt. 

1860.    March  16.    Before  the  Lords  Justices. 

W.,  a  chemist,  allowed  S.,  who  waa  an  uncertificated  bankrupt,  to  carry  on  busi- 
ness as  a  jeweller  in  the  name  of  W.,  but  for  his  own  benefit,  W.  making 
himself  liable  for  the  debts.  Some  persons  to  whom  S.  applied  for  goods 
asked  W.  whose  the  business  was,  to  which  he  replied  that  it  was  his,  and  that 
S.  was  carr}'ing  it  on  for  him.  S.  absconded,  carrying  away  all  the  goods 
belonging  to  that  business,  and  W.  shortly  afterwards  became  bankrupt, 
almost  all  his  debts  being  debts  contracted  by  S.  in  the  jewellery  business : 
Heldf  reversing  the  decision  of  the  commissioner,  that  the  representation  by 
W.  that  the  business  was  his,  was  not  a  fraud  disentitling  him  to  a  certificate. 

This  was  an  appeal  by  the  bankrupt  from  an  order  of  Mr.  Com- 
missioner Evans,  refusing  a  certificate  on  the  ground  of  fraud. 

The  alleged  fraud  was  as  follows :  A  man  named  Summers,  who 
had  married  a  sister  of  Mr.  Wildbore's  wife,  had  carried  on  busi- 
ness as  a  jeweller  in  Hatton  Garden,  had  twice  been  bankrupt,  and 
was  uncertificated.  Mr.  Wildbore,  who  was  a  chemist,  allowed 
him  to  resume  the  business  of  a  jeweller  in  Mr.  Wildbore's  name, 
"  Wildbore,  late  Summers  "  being  printed  over  the  shop,  but  the 
business  being  carried  on  by  Summers  for  his  own  benefit.  Several 
persons  to  whom  Summers  applied  for  goods,  not  choosing  to  trust 
him,  referred  to  Wildbore  to  know  whether  Summers  had  authority 
from  him  to  order  them,  and  were  informed  that  they  might  safely 
supply  him.  A  Mr.  Manger,  who  had  supplied  goods  to  Summers, 
and  to  whom  Summers  tendered  a  bill  accepted  in  Mr.  Wild- 
bore's  name,  per  proc.  James  Summers,  declined  to  receive  it 
without  a  letter  from  Mr.  Wildbore  stating  that  Summers  had 
authority  to  accept  bills  for  him.  Summers  produced  such  a 
letter,  which  Mr.  Manger  took  to  Mr.  Wildbore,  and  asked  him 
whether  it  was  signed  by  him.  Mr.  Wildbore  replied  that  it  was. 
Mr.  Manger  then  asked  him  whether  the  business  at  Hatton 
Garden  was  his.  He  replied  that  it  was,  and  *  that  Sum-  *  622 
mers  carried  it  on  for  him.  This  occurred  in  May,  1859. 
In   September  following  Summers  absconded,  and  no  jewellery 
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could  be  found  on  the  premises.  On  the  28th  of  September  Mr. 
Wildbore  became  bankrupt,  having  hardly  any  assets,  and  owing 
hardly  any  debts  except  those  connected  with  Summers's  business, 
which  were  heavy.  The  creditors  suspected  that  the  bankrupt  was 
in  communication  with  Summers,  but  failed  in  establishing  it. 
The  commissioner,  however,  considered  that  the  above  proceedings 
of  Mr.  Wildbore  were  fraudulent,  and  he  refused  a  certificate 

* 

without  granting  protection. 

Mr.  Bacon  and  Mr.  Clement  Swan%ton^  for  the  appellant.  —  The 
conduct  of  the  bankrupt  in  thus  lending  the  use  of  his  name  to 
Summers  was  imprudent,  but  not  fraudulent.  The  representations 
which  he  made  were  substantially  true.  What  Mr.  Manger  wanted 
to  know  was,  whether  the  bankrupt  was  responsible  for  the  debts 
of  the  business  carried  on  by  Summers  ;  it  mattered  but  little  to 
him  whether  Wildbore  or  Summers  received  the  profits.  We  sub- 
mit, moreover,  that  the  bankrupt's  conduct  in  this  respect,  what- 
ever view  be  taken  of  its  moral  character,  was  not  "  conduct  as  a 
trader."  Ex  parte  Spicer^  In  re  Mathias,  (a)  Hx  parte  Wake- 
fieldy  Re  Wakefield,  (h) 

Mr.  Boxburgh  for  the  assignees.  —  The  creditor  asked  whose 
the  business  was,  and  the  bankrupt  answered  that  it  was  his  own, 
which  statement  he  now  admits  to  have  been  false. 

[The  Lord  Justice  Knight  Bruce.  —  Has  he  ever  attempted  to 
avoid  liability  for  the  debts  of  the  business  ?] 

♦  623  No ;  he  *  could  not  have  avoided  it ;  but  if  the  creditor 
had  been  told  that  the  business  belonged  to  Summers,  he 
would  probably  have  declined  to  trust  either  the  bankrupt  or 
Summers.  At  all  events,  he  had  a  right  to  have  the  facts  truly 
stated  to  him. 

[The  Lord  Justice  Knight  Bruce.  —  Did  the  creditor,  when 
he  asked  his  question,  wish  to  learn  any  thing  more  than  whether 
he  should  have  the  bankrupt's  personal  security  ?] 

That,  no  doubt,  was  the  principal  thing  he  wished  to  know ;  but 

(a)  2  De  G.  <&  Sm.  601.  (b)  4  De  G.  &  Sm.  18. 
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it  cannot  be  said  that  the  circumstance  of  a  man's  lending  his 
name  to  an  uncertificated  bankrupt  is  immaterial  in  determining 
whether  and  to  what  extent  he  may  be  trusted. 

[The  Lord  Justice  Turner.  —  The  business  was  the  bankrupt's 
as  regarded  liability,  and  the  creditor  knew  that  Summers  managed 
it.  It  does  not  appear  that  Mr.  Manger  was  substantially  de- 
ceived.] 

Mr.  Bacatij  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  bankrupt,  as  his  coun- 
sel have  admitted,  acted  with  great  imprudence.  He  has  never 
attempted  to  deny  his  liability  for  the  debts  of  the  business 
carried  on  by  Summers.  As  far  as  regarded  liability,  it  was  the 
bankrupt's  business.  Had  he  been  asked,  "  Do  you  allow  Sum- 
mers to  deal  with  the  business  as  he  likes,  and  to  receive  the 
profits  for  his  own  use  ?^'  and  given  an  incorrect  answer,  he  might 
have  found  himself  in  a  very  different  position  from  that  in  which 
he  now  stands.  But  what  he  said  was  in  a  sense  true,  nor  had  he, 
as  I  conceive,  an  intention  to  have  his  words  understood  in  a 
sense  different  from  the  reality.  The  bankrupt's  conduct  was 
certainly  blamable,  but  it  seems  to  me  to  have  been  not  otherwise 
than  venially  blamable.  In  my  judgment,  therefore,  it  will 
be  sufficient  for  the  purposes  of  justice  *to  withhold  the  *  624 
certificate  for  twelve  months  from  this  day,  granting  pro- 
tection in  the  mean  time ;  the  certificate  to  be  of  the  second  class. 

The  Lord  Justice  Turner.  —  If  I  had  been  satisfied  that  the 
bankrupt  had  made  any  fraudulent  or  false  representations  in  the 
sense  in  which  I  understand  those  words,  I  should  have  taken 
the  same  view  of  this  case  as  the  learned  commissioner  has  done. 
The  only  case,  however,  made  against  the  bankrupt  is,  that  when 
he  was  asked  whether  the  business  was  his,  he  said  it  was, 
whereas,  as  regarded  profit,  it  was  the  business  of  Summers. 
Now  in  one  sense  it  was  the  bankrupt's  business,  for  he  was  sub- 
ject to  its  liabilities ;  in  another  sense  it  was  not  his,  for  he  was 
not  entitled  to  the  profits.  The  representation  made  by  the  bank- 
rupt was  therefore  to  this  extent  incorrect,  but  it  cannot,  I  think, 
be  said  to  have  been  fraudulent,  unless  the  bankrupt  intended  by 
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it  to  deceive  the  person  to  whom  it  was  made,  and  I  think  we 
should  not  be  justified  in  supposing  that  he  did.  What  is  to  be 
considered  to  have  been  the  object  of  the  creditor's  inquiry? 
Not,  I  think,  to  find  out  who  was  entitled  to  the  profits,  but  who 
was  liable  to  the  debts,  it  being  of  little  comparative  importance 
to  the  creditor  to  know  who  received  the  profits.  Looking  at 
the  question  in  this  point  of  view,  the  answer  was  substantially 
correct.  I  think,  therefore,  that  the  bankrupt  cannot  be  con- 
sidered to  have  made  a  fraudulent  misrepresentation,  though  he 
has  been  guilty  of  a  blamable  degree  of  imprudence,  and  I  concur 
in  the  judgment  which  my  learned  brother  has  pronounced. 


♦  625   *  Ex  parte  ALEXANDER   BODDAM,  Tudor  Castle  and 

Boddam  Castle. 

In  the  Matter  of  JAMES  WILLIAM  TAYLOR,  a  Bankrupt. 

1860.    May  4.    Before  the  Lords  Justices. 

A  man  on  his  ibarriage  gave  to  trustees  a  bond  conditioned  for  payment  of 
1000/.  with  interest.  By  a  settlement  of  even  date  it  was  declared  that  the 
trustees  should,  during  his  life  or  until  he  should  become  bankrupt  or  insol- 
vent, allow  him  to  retain  in  his  hands  the  lOOOZ.  or  such  parts  of  it  as  he 
should  think  fit.  In  1826  he  became  bankrupt.  The  trustees  in  1827  proved 
for  the  whole  1000/.,  but  the  commissioners  expunged  the  proof,  and  the  trus- 
tees did  not  take  any  steps  to  have  a  value  set  upon  the  bond  as  for  a  sum 
payable  on  the  bankrupts  death,  and  to  be  allowed  to  prove  for  the  amount  of 
the  valuation.  In  1860,  the  ]pankrupt  being  dead,  and  fresh  assets  having 
come  in,  the  trustees  applied  again  to  prove  for  the  whole  amount. 

Held,  that  although  the  provision  for  calling  in  the  money  on  bankruptcy  was 
void,  the  debt  was  valid  as  a  debt  payable  upon  the  death  of  the  bankrupt, 
and  that  proof  of  it  ought  now  to  be  allowed,  not  disturbing  former  dividends. 

Hdd,  that  the  decision  in  1827  was  not  a  judgment  against  the  present  claim,  the 
debt  not  beiAg  then  payable,  and  no  attempt  having  been  made  to  prove  for  it 
on  the  footing  of  its  being  payable  in  futuro. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  GouL- 
BURN  refusing  to  admit  a  proof  by  the  trustees  of  the  bankrupt's 
marriage  settlement. 

The  bankrupt,  in  contemplation  of  his  marriage  gave  to  trustees 
a  bond  for  10,000?.  dated  the  28th  of  February,  1817,  payable  in 
[486] 


EZ  PABTB  BODDAM.  —  BE  TATLOB.  .     *  625 

six  months,  the  trusts  of  which  were  declared  by  a  settlement  of 
even  date.  It  was  declared  by  the  settlement  that  the  trustees 
"  shall  from  time  to  time  during  the  natural  life  of  the  said  J.  W, 
Taylor^  or  until  he  shall  become  bankrupt  or  insolvent,  permit  and 
suffer  him  to  retain  in  his  hands  the  said  sum  of  10,0002.  herein- 
before mentioned,  to  be  secured  by  his  said  bond  or  obligation,  or 
such  part  or  parts  thereof  as  he  shall  think  fit  "  The  money 
when  paid  was  to  be  held  in  trust  for  the  bankrupt  for  life,  and 
after  his  death  upon  certain  trusts  for  his  wife  and  children. 

*  The  marriage  was  solemnized,  and  children  were  born    *  626 
who  lived  to  acquire  a  vested  interest  under  the  trusts  of 
the  settlement. 

Mr.  Taylor  was  not  in  trade  at  the  time  of  his  marriage,  but  he 
subsequently  entered  into  business,  and  in  1826  he  became  bank- 
rupt. On  the  loth  of  December,  1826,  the  trustees  tendered  a 
proof  for  the  10,0007.  which  was  admitted ;  but  the  assignees  sub- 
sequently moved  to  have  it  expunged,  and  on  the  26th  of  April, 
1827,  it  was  expunged  by  the  commissioners  after  argument,  and 
a  memorandum  was  made  on  the  .proceedings  that  in  their  opinion 
the  10,000/.  was  not  due,  either  wholly  or  in  part. 

The  bankiiipt  obtained  his  certificate  and  went  to  the  East.  He 
had  not  been  heard  of  since  1830,  and  it  was  believed  that  he  died 
in  that  year. 

A  large  sum  of  money  having  unexpectedly  come  in  to  the  estate, 
the  trustees  of  the  settlement  in  1860  applied  for  leave  to  prove, 
not  disturbing  former  dividends.  The  commissioner  rejected  the 
proof,  mainly  grounding  his  decision,  as  it  was  stated,  upon  the 
fact  that  an  adjudication  upon  the  case  had  been  made  by  the  com- 
missioners in  1827.  He,  however,  directed  the  oflicial  assignee  to 
retain  the  funds  for  a  reasonable  time  in  order  to  give  the  appli- 
cants an  opportunity  of  appealing  if  they  should  be  so  advised. 

Mr.  Selwyn  and  Mr.  Bagley^  for  the  appellants. — The  first 
objection  made  to  our  claim  was  that  the  commissioner  had  no 
jurisdiction  to  entertain  the  application.  This  we  submit  is 
groundless.  A  new  fund  has  come  in,  and  must  be  duly  adminis- 
tered according  to  the  rights  of  the  creditors,  so  that  delay 
is  no  objection.  The  *  Act  6  Geo.  4,  c.  16,  under  which  *  627 
this  bankruptcy  took  place,  does  not  limit  the  time  of 
appeal.     But  we  need  not  resoil;  to  that  argument.     We  are  not 
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appealing  from  the  decision  of  1827.  The  proof  then  tendered 
was  for  the  whole  10,000Z.  as  immediately  payable,  treating  the 
provision  that  the  debt  should  become  immediately  payable  on 
bankruptcy  as  good.  No*  attempt  was  made  to  prove  as  for 
10,000Z.  to  become  payable  on  the  bankrupt's  death. 

As  regards  the  event  on  which  the  money  was  to  become  payable, 
so  much  as  relates  to  bankruptcy  must  be  cut  out.  [The  Lord 
Justice  Turner  referred  to  Higinboiham  v.  Holme.  (a)J  We  do 
not  at  all  dispute  that  case,  which  doubtless  lays  down  perfectly 
good  law,  the  only  result  of  its  application  to  the  present  case  is 
that  when  bankruptcy  happened  the  10,000Z.  must  be  treated  as  a 
sum  of  which,  according  to  the  terms  of  the  settlement,  payment 
could  not  be  called  for  until  the  death  of  the  bankrupt. 

Mr.  Bacon  and  Mr,  Howard^  for  the  assignees.  —  This  was  not  a 
contingent  debt,  nor  a  debt  payable  infuturoy  and  it  was  not  within 
the  section  as  to  contingent  debts.  There  was  a  legal  bond  debt  pay- 
able at  once,  subject  to  a  trust  that  it  should  not  be  called  in  till 
bankruptcy  or  death.  Bankruptcy  having  happened,  the  restraint 
was  gone,  and  the  debt,  according  to  the  terms  of  the  deed,  was  pay- 
able  at  once.  If  provable  at  all,  it  was  provable  in  1826,  and  tliis 
is  an  attempt  to  review  the  decision  of  the  commissioners  in  1827. 
The  debt  never  was  provable  in  any  shape.  A  man  cannot  legally 
covenant  that  in  the  event  of  his  bankruptcy  a  sum,  which  in 

other  events  he  is  not  liable  to  pay,  shall  be  payable 
*  628    out  *  of  his  assets.     Higinhotham  v.  Holme^  (a)  Ex  parts 

HodgBon^  (6)  Ex  parte  Hill,  (c)  If  Mr.  Taylor  had  died 
without  having  become  bankrupt,  the  demand  against  his  estate 
would  have  been  good,  but  an  event  having  happened  on  which, 
according  to  the  terms  of  the  settlement,  payment  became  enforce- 
able, the  Court  cannot  pass  over  that  event  and  go  to  another  sub- 
sequent contingency,  also  provided  for  by  the  settlement.  Re 
Murphy  (d)  is  very  like  the  present  case. 

[The  Lord  Justice  Turner.  —  At  that  time  there  was  no  power 
to  prove  for  contingent  debts.     May  not  that  make  a  difference  ?] 

It  would  be  most  mischievous  to  allow  a  demand  of  this  nature  to 

(a)  19  Ves.  88.  (c)   Cooke,  Bank.  Law,  p.  261. 

(6)  19  Ves.  206.  (d)  1  Sch.  &  Lef.  44. 
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be  proved  as  a  contingent  debt.  A  trader  would  then  have  nothing 
to  do  but  to  covenant  by  his  marriage  settlement  for  payment  of 
an  enormous  sum  oh  his  death ;  and  a  value  being  set  upon  it,  a 
large  sum  would  be  taken  out  of  the  assets  to  the  prejudice  of 
creditors. 

A  reply  was  not  called  for. 

The  Lord  Justice  Knight  Bruce.  —  In  the  particular  cir- 
cumstances the  learned  commissioner,  in  my  judgment,  took  a 
correct  course  in  remitting  the  case  for  the  consideration  of  this 
Court.  As  to  the  decision  by  the  three  commissioners  in  the  year 
1827,  that  seems  to  me  to  make* no  difference  in  the  present 
instance,  for,  though  in  form  and  expression  they  decided  that  no 
part  of  the  debt  sought  to  be  proved  was  provable,  the  point 
whether  the  debt  ought  not  to  be  valued  as  a  debt  payable  in 
futuroj  and  a  proof  admitted  on  such  a  valuation,  was  not  in  fact 
before  them,  —  the  only  question  then  raised  having  been 
as  to  the  right  to  *  prove  immediately  for  the  whole  sum  *  629 
without  any  valuation  ;  and  upon  this  point  their  decision 
was  right.  Had  they  been  asked  to  admit  a  proof  for  any  part  of 
the  sum  without  valuation,  they  would  probably  have  been  right  in 
refusing  the  application ;  but  had  they  been  asked  to  allow  the 
debt  to  be  valued  as  a  debt  payable  on  the  death  of  the  bankrupt, 
and  to  admit  a  proof  for  the  amount  of  the  valuation,  they  prob- 
ably would  have  admitted  the  claim.  Many  years  have  since 
elapsed,  and  it  is  extraordinary  that  the  case  should  have  been 
allowed  to  sleep  so  long  after  the  death  of  the  bankrupt ;  but  I  do 
not  see  in  that  any  ground  for  suspicion.  It  is  said,  on  the  part  of 
the  petitioners,  that  until  lately  there  was  no  estate  to  make  it 
worth  while  for  them  to  bring  forward  their  claim.  It  is  answered 
that  in  1849,  a  dividend  was  declaimed  in  which  the  petitioners  did 
not  seek  to  participate.  It  is  needless  however  to  speculate  as  to 
the  reasons  for  so  long  a  delay.  We  must  consider  then  what  was 
the  nature  of  the  contract,  out  of  which  the  demand  arises.  Stript 
of  verbiage  the  contract  was  this,  a  covenant  or  bond  entered  into 
by  Mr.  Taylor  for  valuable  consideration,  long  before  his  bankruptcy 
to  pay  to  the  trustees  within  six  months  the  sum  of  10,000/.  with 
interest ;  but  by  a  contemporaneous  deed,  which  may  be  considered 
as  incorporated  in  the  covenant  or  condition  of  the  bond,  he  was  to 
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have  the  whole  of  his  life  to  pay  it  in,  unless  he  should  choose  to 
pay  it  sooner  ;  subject  to  this  exception,  that  if  he  should  become 
bankrupt  or  insolvent,  the  principal  was  to  be  immediately  recover- 
able ;  and  under  the  trusts  he  was  beneficially  tenant  for  life  of  the 
money  ;  considering  therefore  the  policy  of  the  bankrupt  laws,  and 
the  general  law  of  the  country  bearing  on  the  subject,  this  was  in 
eflFect  a  covenant  or  bond,  conditioned  for  payment  of  10,000i.  on 
the  death  of  the  obligor  and  not  sooner,  unless  he  should 

*  630   think  fit.     It  was  an  obligation  for  payment  of  the  sum  *  at 

the  death  of  the  obligor  at  latest,  though  he  might  pay  it 
sooner ;  and  there  was  an  invalid  clause  purporting  to  enable  the 
trustees  in  certain  events  to  enforce  payment  sooner.  That  clause 
does  not,  in  my  judgment,  pr^ent  the  bond  or  covenant  from  being 
good  for  payment  at  the  death  of  the  obligor.  If  the  bankrupt 
were  now  alive  it  would,  I  apprehend,  be  right  to  order  a  valuation 
of  his  life-interest,  and  to  admit  a  proof  for  the  residue  of  the  sum, 
after  deducting  the  amount  of  that  valuation.  The  bankrupt  is 
now  dead,  and  the  whole  sum  having  become  payable  (the  obliga- 
tion being  in  my  judgment  as  I  have  said  valid  for  payment  of  the 
money  on  his  death)  the  trustees  must,  I  think,  be  admitted  to  prove 
for  this  sum,  not  disturbing  any  former  dividend. 

The  Lord  Justice  Turner.  —  In  this  case  there  was  a  legal 
debt  of  10,000?.,  with  interest  secured  by  bond.  There  was  a  con- 
temporaneous deed  by  which  it  was  declared  that  the  obligees 
should  stand  possessed  of  the  bond  on  trust,  after  the  solemnization 
of  the  marriage,  to  allow  the  obligor  to  retain  the  money,  or  such 
part  of  it  as  he  should  think  fit,  in  his  hands  during  his  life,  or 
until  he  should  become  bankrupt  or  insolvent.  Now  the  law  would 
not  permit  the  debt  to  be  demanded  on  his  bankruptcy,  but  it  does 
not  seem  to  me  to  follow  that  he  was  to  be  at  liberty,  against  the 
express  terms  of  the  deed,  to  retain  the  money  beyond  his  life. 
The  sum  was,  therefore,  as  it  appears  to  me,  payable  on  his  death. 
There  was  then  a  debt  for  value  payable  on  the  bankrupt's  death, 
which,  as  my  learned  brother  has  observed,  might  have  been 
provable  not  for  the  whole  amount,  but  upon  a  valuation  as  a 
debt  payable  in  futuro.  No  attempt,  however,  appears  to  have 
been  made  to  have  a  value  set  upon  the  debt  and  to  be 

*  631    allowed  to  prove  for  the  amount  of  the  valuation.   It  *  would 

have  been  right  to  attach  importance  to  the  length  of  time 
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which  has  elapsed  if  it  could  be  shown  that  owing  to  lapse  of  time 
any  change  had  taken  place  in  the  position  of  the  assignees,  or  in  the 
materials  upon  which  the  question  has  to  be  decided,  but  nothing  of 
that  kind  is  shown.  I  take  the  general  rule  to  be,  that  so  long  as  there 
remain  undistributed  assets  in  bankruptcy  a  creditor  is  entitled  to 
come  in  and  prove,  as  is  the  case  in  an  administration  suit  so  long 
as  there  are  assets  unadministered.  I  am,  therefore,  of  opinion 
that,  the  obligor  now  being  dead,  the  trustees  are  entitled  to  come 
in  and  prove  for  the  10,000/.,  not  disturbing  former  dividends. 


Ex  paHe  HENRY  CLARK. 
In  the  Matter  of  JAMES  LUND  COPELAND,  a  Bankrupt. 

1860.    November  12.    Before  the  Lords  Justices. 

A  relation  of  a  bankrupt  agreed  to  purchase  all  the  undistributed  assets  at  a 
price  much  above  their  real  value,  upon  condition  that  the  adjudication  should 
be  annulled.  A  petition  was  then  presented  by  the  trade  assignee,  with  the 
consent  of  all  the  creditors  and  with  the  concurrence  of  the  bankrupt,  to 
annul  the  adjudication,  and  was  dismissed  by  the  commissioner,  because  the 
certificate  had  been  absolutely  refused,  on  account  of  the  bankrupt's  having 
lost  more  than  200Z.  by  time  bargains  in  stock  during  the  year  before  his 
bankruptcy ;  but  on  appeal  the  prayer  of  the  petition  was  granted. 

This  was  a  petition  by  the  surviving  trade  assignee  by  way  of 
appeal  from  an  order  of  Mr.  Commissioner  Perry  dismissing  with 
costs  a  petition  to  annul  the  adjudication. 

The  bankruptcy  took  place  in  1852.  The  certificate  was  wholly 
refused  on  the  ground  that  the  bankrupt  had,  in  the  year  preceding 
his  bankruptcy,  lost  more  than  2001.  by  time  bargains  in  shares. 
Hz  parte  Copeland,  In  re  Copeland,  (a) 

*The  whole  of  the  bankrupt's  estate  had  been  distrib-    *632 
uted  before  the  presenting  of  the  petition  to  annul,  with  the 
exception  of  a  reversionary  interest  in  the  estate  of  the  bankrupt's 
deceased  father.    This  interest  was  of  a  very  unsalable  descrip- 
tion, and  the  assignee  had  not  succeeded  in  selling  it.    Under 

(a)  2  De  G.,  M.  &  G.  914. 
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these  circumstances  a  relation  of  the  bankrupt  entered  into  a  con- 
tract with  the  assignee  to  purchase  it  for  a  sum  considered  to 
be  much  above  its  real  value,  subject  to  the  condition  that  the 
bankruptcy  should  be  annulled.  The  surviving  trade  assignee 
thereupon  presented  a  petition  praying  for  the  annulling  of  the 
adjudication,  and  all  the  creditors  consented  to  the  application, 
which  was  made  with  the  concurrence  of  the  bankrupt.  The  divi- 
dends which  had  been  paid  amounted  to  Is.  M.  in  the  pound,  and 
the  purchase-money  of  the  reversionary  interest  was  calcidated  to 
produce  a  further  dividend  of  about  6id. 

Mr.  Commissioner  Perrt  dismissed  the  petition  on  the  grounds 
appearing  in  the  following  passages  of  his  judgment :  — 

"  Mr,  Robinson  cited  authority  to  sliow  that  where,  as  in  this 
case,  all  the  creditors  consent  to  the  dismissal  of  the  petition  for 
adjudication,  the  order  is  of  course.  This  is  laid  down  in  the  case 
of  Ux  parte  Brown^  (a)  where  the  bankrupt  was  at  the  time  under 
committal  for  want  of  proper  answers  to  questions  put  by  the  com- 
missioner. Mr,  Robinson^  however,  admitted  that  he  could  cite 
no  case  of  a  supersedeas  under  the  old  law,  or  of  a  dismissal  of  a 
petition  under  the  present  law,  after  the  absolute  refusal  of  a  cer- 
tificate, and  I  believe  that  no  such  case  exists  where  the  refusal 
was  grounded  upon  any  provision  of  the  201st  section  of  the  Bank- 
rupt Law  Consolidation  Act.  .  .  .  This  is  a  case  in  which  an 

offence  incurable  in  itself  has  occasioned  the  refusal  of 
*  633    *  the  certificate.     The  want  of  proper  answers  to  questions 

before  the  commissioner  during  the  progress  of  the  bank- 
ruptcy was  capable  of  being  remedied  by  the  submission  of  the 
bankrupt,  a  circumstance  which  probably  induced  the  Lord  Chan- 
cellor in  Ex  parte  Brown  to  pronounce  a  decision  at  variance  with 
the  one  pronounced  by  him  in  Ez  parte  B^an^  (h)  where,  he 
deemed  the  not  answering  to  the  satisfaction  of  the  commissioner, 
for  which  a  committal  had  taken  place,  to  be  a  great  offence,  and 
one  which  ought  to  be  cured  by  surrender  previously  to  the  grant 
of  a  supersedeas,    I  therefore  dismiss  the  petition." 

• 

Mr,  Bacon  and  Mr.  Robinson  appeared  for  the  appellant. 

Mr.  De  Q-exy  for  the  bankrupt,  supported  the  appeal. 

(a)  2  Swansl.  290.  (6)  1  Rose,  211. 
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[The  Lord  Justice  Knight  Bbuce  called  attention  to  the  cir- 
cumstances, that  if  the  adjudication  were  superseded  the  assignees 
might  run  some  risk  of  having  their  proceedings  under  it  called  in 
question,  and  that  the  bankrupt  might  be  liable  to  be  sued  for  the 
unpaid  portion  of  his  debts.] 

« 

Mr,  De  Q-ex  said  that  the  bankrupt  would  undertake  to  confirm 
all  the  acts  of  the  assignees,  and  thus  free  them  from  all  liability, 
and  that  he  was  willing  to  run  the  risk  of  being  sued  for  the  resi- 
due of  his  debts. 

[Tlie  Lord  Justice  Turner  asked  what  was  to  be  done  as  to 
the  purchase-money  of  the  reversion.] 

Mr,  Bacon  said  that  the  appellant  would  undertake  to  distribute 
it  among  the  creditors. 

The  order  was  then  made  for  annulling  the  adjudication. 


♦Li  the  Matter  of  SAMUEL  WHITFIELD  MORGAN,    •634 

a  Bankrupt. 

Ex  parte  LEWIS  PHILLIPS. 

Ex  parte  JOHN  MARNH AM. 

1860.    Kovember  12,  13,  24.    Before  the  Lords  Justices. 

P.,  a  member  of  the  stock  exchange  adyanced  to  M.,  another  member,  on  a 
deposit  of  foreign  railway  shares,  a  sum  of  money  equal  to  their  then  market 
Value,  such  sum  to  be  repaid  on  the  next  settling  day.  According  to  the 
rules  of  the  stock .  exchange,  if  such  a  loan  is  not  repaid  on  the  day  named, 
the  lender  is  entitled  to  retain  the  shares  at  the  market  price  of  that  day,  the 
difference  being  paid  by  the  lender  to  the  borrower,  or  vice  versa,  according 
as  the  value  of  the  shares  at  the  then  market  price  exceeds  or  falls  short  of 
the  sum  lent.  M.  did  not  pay  on  the  day,  but  the  difference  was  paid  and 
the  transaction  carried  on  till  the  next  settling  day  as  a  loan  of  a  sum  equal  to 
the  market  value  of  the  shares  on  the  day  when  the  original  loan  ought  to  have 
been  paid,  and  so  on  from  time  to  time,  interest  being  allowed  in  account. 
M.  was  at  last  declared  a  defaulter,  and  subsequently  was  adjudged  bankrupt. 
P.  took  to  the  shares,  which  were  worth  less  than  the  money  due,  and  claimed 
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to  prove  for  the  deficiency.  Hdd,  reversing  the  decision  of  the  commissioner, 
that  this  was  not  a  wagering  transaction,  and  that  the  proof  must  be 
admitted. 
X.,  another  member  of  the  stock  exchange,  agreed  to  sell  to  M.,  at  a  price  then 
named,  100  shares  in  a  foreign  railway,  X.  then  having  that  namber  of 
shares.  The  transaction  was  to  be  completed  on  the  next  settling  day.  The 
rules  of  the  stock  exchange  in  such  cases  are  similar  to  those  in  the  case  of 
loans  on  deposit.  M.  did  not  take  up  the  shares  on  the  day  appointed,  but 
the  difference  of  the  value  was  paid,  and  the  transaction  carried  on  to  the  next 
settling  day,  as  a  purchase,  at  the  market  price  of  the  then  settling  day,  and 
so  on  from  time  to  time.  The  shares  remained  with  the  vendor,  but  the 
dividends  were  accounted  for  to  M.  Some  months  after  the  original  contract 
X.  bought  back  twenty  of  the  shares  and  accounted  to  M.  for  the  price,  and 
the  contract  was  carried  on  for  the  remaining  eighty  only.  On  M.^s  being 
declared  a  defaulter,  X.  took  to  the  eighty  shares,  which  were  worth  less  than 
the  price  agreed  upon  in  the  last  continuation  of  the  contract,  and  sought  to 
prove  for  the  difference.  Hdd,  that  looking  at  all  the  circumstances,  and 
especially  at  the  repurchase  of  part  of  the  shares,  the  transaction  must  be 
considered  to  have  been  a  bond  fide  contract  of  sale,  and  not  a  scheme  to  cover 
a  wagering  bargain  for  payment  of  differences,  and  that  the  proof,  there- 
fore, must  be  admitted. 

These  were  petitions  for  the  allowance  of  proofs,  which  had 
been  rejected  by  the  commissioner  having  charge  of  the  bank- 
ruptcy, upon  the  ground  that  the  transactions,  in  respect  of  which 
the  proofs  were  claimed  to  be  made,  were  illegal  and  void  under 

the  Statute  8  &  9  Vict.  c.  109,  §  18. 
*  635  *  The  petitioners  and  the  bankrupt  respectively  were  mem- 
bers of  the  stock  exchange  during  the  whole  period  over 
which  the  transactions  in  question  extended,  the  petitioners  respec- 
tively being  stock  and  share  dealers  or  jobbers,  and  the  bankrupt  a 
stock-broker.  The  petitioners  respectively  were  still  members  of 
•the  stock  exchange  when  these  petitions  were  heard;  but  on  the 
28th  of  April,  1859,  the  bankrupt  was  declared  to  be  a  defaulter, 
and  ceased  to  be  a  member  of  the  association. 

The  transactions  in  question  were  entered  into  and  conducted 
upon  and  subject  to  the  rules  and  customs  of  thS  stock  exchange, 
and  it  appeared  in  evidence  that,  according  to  those  rules  and  cus- 
toms, there  are  settling  days,  usually  two  in  each  month,  appointed 
by  the  committee  of  the  association,  for  the  settlement  of  all  trans- 
actions relating  to  foreign  securities,  and  that  in  cases  of  loans 
upon  such  securities,  or  of  sales  of  such  securities,  the  lender  or 
seller  has  the  right,  if  the  loan  be  not  repaid  or  the  purchase  com- 
pleted on  the  settling  day,  to  sell  the  securities  or  take  them  at 
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their  then  value  in  the  market,  and  to  be  paid  by  the  borrower  or 
purchaser  the  deficiency,  if  any,  lie  paying  to  the  borrower  or  pur- 
chaser any  surplus  there  may  be  of  the  price  or  value  beyond  the 
amount  of  the  loan  or  purchase-money,  and  that  in  case  the  bor- 
rower or  purchaser  has  been  declared  a  defaulter,  the  lender  or 
seller,  if  the  loan  or  purchase-money  be  not  paid  within  three 
days  or  such  further  time  as  may  be  agreed  upon,  is  bound  to  take 
tlie  securities  at  a  price  to  be  fixed  by  the  officers  of  the  association. 

In  the  case  of  Ex  parte  Phillips,  the  petitioner  Phillips  on  the 
13th  of  November,  1858,  lent  the  bankrupt  Morgan  775Z.  on  the 
deposit  of  one  hundred  Luxembourg  Railway  shares,  which 
were  then  at  the  market  *  price  of  7i.  15«.  per  share,  so  that  *  636 
the  loan  was  to  the  full  amount  of  the  value  of  the  shares  de- 
posited.  On  each  of  the  fortnightly  days  of  settlement,  down  to 
the  time  of  the  bankrupt  becoming  a  defaulter,  the  bankrupt  paid 
to  the  petitioner  Phillips  the  interest  on  the  loan,  and  when  the 
shares  had  fallen  in  value,  he  also  paid  to  the  petitioner  Phillips 
the  amount  of  the  depreciation  ;  but,  when  the  shares  had  risen  in 
value,  the  petitioner  Phillips  paid  the  bankrupt  the  amount  of  the 
increase  in  value.  Upon  the  bankrupt's  being  declared  a  defaulter, 
the  petitioner  Phillips  took  the  shares  at  the  price  fixed  by  the 
officers  of  the  association,  and  the  sum  which  he  claimed  to  prove 
was  176/.  8«.  9d!.,  the  balance  which  remained  due  to  him  after 
deducting  the  price  at  which  he  had  taken  the  shares. 

The  petitioner  Phillips  was  examined  before  the  commissioner, 
and  it  appeared  from  his  examination  that  the  775/.  was  actually 
paid  by  him  to  the  bankrupt,  and  that  the  one  hundred  shares  were 
actually  deposited  with  him  by  the  bankrupt.  He  proved  the  pay- 
ment of  the  interest  and  of  the  deficiencies  and  surplus  as  stated 
above.  It  appeared  that  his  books  were  produced  before  the  com- 
missioner, and  that  the  entries  in  them  agreed  substantially,  if  not 
exactly,  with  his  statements.  He  also  deposed  that  the  transac- 
tion of  the  13th  of 'November,  1858,  was  an  absolute  and  bond  fide 
loan  without  any  further  condition  or  understanding,  and  in  effect 
that  each  settlement  was  a  renewal  of  the  loan,  and  he  stated  that 
loans  of  this  description  were  common  on  the  stock  exchange,  that 
it  was  optional  with  him,  and  with  the  bankrupt  also,  to  renew  the 
loan  or  close  it  on  each  of  the  settlements,  and  that  it  was  usual 
with  these  loans  that  the  amount  should  increase  or  decrease 
according  to  the  value  of  the  shares.     The  commissioner,  how- 
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*  637   ever,  *  thought  that  the  transaction  was  a  gambling  one  and 

accordingly  rejected  the  proof. 

The  case  stated  by  Mr.  Marnham  was  as  follows :  On  the  27th 
of  March,  1858,  the  bankrupt  agreed  to  purchase  from  him  one 
hundred  new  shares  in  the  Great  Western  Railway  Company  of 
Canada  at  IIZ.  lOa.  per  share,  the  purchase  to  be  completed  on  the 
next  settling  day.  Mr.  Marnham  was  actually  possessed  of  shares 
to  that  amount.  The  transaction  was  not  completed  on  the  day 
named,  but  was  carried  on  from  settling  day  to  settling  day  ;  Mr. 
Marnham  or  the  bankrupt,  as  the  case  might  be,  paying  the  differ- 
ence of  value  on  each  settling  day,  and  the  contract  being  renewed 
for  the  next  settling  day  at  the  market  price  for  the  day  on  which 
the  contract  was  renewed.  Tlie  shares  remained  in  Mr.  Marnham's 
possession,  but  the  bankrupt  was  credited  with  all  dividends  that 
accrued  on  them. 

On  the  2d  of  August,  1858,  Mr.  Marnham  repurchased  twenty  of 
the  shares  from  the  bankrupt  at  lOZ.  10«.  per  share,  being  the  then 
market  price,  and  the  contract  was  renewed  for  the  eighty  remain- 
ing shares.  On  the  bankrupt's  being  declared  a  defaulter,  Mr. 
Marnham  took  to  these  eighty  shares  at  a  price  fixed  by  the  asso- 
chition,  which  was  less  than  the  market  price  of  the  day  on  which 
the  last  renewal  of  the  contract  had  taken  place.  A  balance  thus 
remained  due  to  him  of  142Z.  14^.  5(2.,  for  which  he  sought  to 
prove ;  but  this  proof  also  was  rejected  by  the  commissioner,  as 
arising  out  of  a  wagering  transaction. 

Mr.  Bacon,  and  Mr.  De  Gez,  for  Mr.  Phillips,  in  support  of  his 
appeal.  —  This  was  a  perfectly  legal  transaction,  not  touched 

•  638   by  ♦  8  &  9  Vict.  c.  109,  §  18.    ABhtm  v.  Dakin.  (a)    The 

money  was  actually  advanced,  and  the  amount  of  the  loan 
was  varied  according  to  the  fluctuations  in  the  value  of  the  security. 
There  is  no  element  of  wagering  in  the  case.  Mr.  Phillips  could 
not  in  any  event  get  more  than  his  original  loan  with  interest. 

Mr.  Daniel  and  Mr.  Bagley,  for  the  assignees,  contended  that 
the  transaction  was  in  substance  a  succession  of  bets  upon  the 
price  of  the  shares  in  question. 

Mr.  Bacon  and  Mr.  De  Gex,  for  Mr.  Marnham,  in  support  of 

(a)  7  W.  R.  884,  Exch. 
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his  appeal.  —  This  is  a  clear  case  of  bond  fide  purchase.  The  price 
was  fixed  at  first ;  the  contract  was  one  which,  according  to  the 
rales  of  the  stock  exchange,  must  have  been  completed  at  the  next 
settling  day,  unless  both  parties  had  agreed  to  ()ost(x>ue  it.  Kaoh 
postponement  was  in  effect  a  new  contract,  substituted  for  ti)c  old 
one.  The  repurchase  of  part  of  the  shares  shows  that  tlieix)  was  a 
bond  fide  contract  of  sale. 

Mr.  Danid  and  Mr.  Bagley^  for  the  assignees.  —  Wo  contend 
that  this  was  a  colourable  transaction,  intended  to  cover  a  spoc\iIa- 
tion  on  the  rise  or  fall  of  the  price  of  the  shares.  Grhetvood  v. 
Mane  (a)  establishes  that  where  there  is  a  mutual  understanding 
that  the  goods  bargained  for  are  not  to  be  delivered  on  the  future 
day,  but  only  the  difference  of  the  market  price  accounted  for,  the 
transaction  is  a  wagering  one.  In  that  case,  as  here,  the  price 
was  fixed  at  the  time  of  the  contract.  The  whole  case  turns  on  a 
question  of  fact :  Was  there  any  real  intention  to  buy  and  sell  thcHo 
shares  ? 

[The  Lord  Justice  Turner.  —  In   Or%%ewood  v.  Blane 
the  *  jury  came  to  the  conclusion  that  there  was  not  any  real    *  6JJ^ 
contract  for  sale  ;  here  there  was  a  contract  which,  accord- 
ing to  the  rules  of  the  stock  exchange,  must  have  been  completed 
on  the  day  named,  if  either  party  had  insisted  on  it.] 

The  rules  of  the  stock  exchange  would  be  satisfied  if  the  differ- 
ence of  price  were  paid.  There  is  nothing  in  those  rules  requiring 
the  contract  to  be  carried  out  in  specie;  so  the  case  resembles 
Grisewood  v.  Blane,  in  which  one  of  the  ix)ints  found  by  the  jury 
was  that  the  transaction  was  one  in  which  it  was  only  intended 
that  there  should  be  a  settlement  by  payment  of  differences.  ll(!re 
on  the  first  settling  day,  if  the  shares  have  risen  in  price,  tite 
vendor  retains  the  shares  and  pays  the  purchaser  a  sum  of  money. 
It  is  impossible  to  conceive  a  bond  fide  contract  for  sale,  with  such 
an  incident  annexed  to  it. 

Mr.  Bacon^  in  reply.  —  In  the  first  case  there  was  a  loan,  ufKin 
such  terms  that  the  lender  could  not,  in  any  event,  get  any  thing 
Lot  his  principal,  with  interest  at  a  fixed  rate.    In  the  se<>md  case 

(a)  11  C.  B.  b2l^. 
TOL.  II.  32  [  Vdl  ] 
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the  purchaser  might,  on  any  settling  day,  have  claimed  to  have  the 
shares  delivered.    There  is  no  wagering  in  either  transaction. 


Judgment  reserved. 


November  24. 


The  Lord  Justice  Turner,  after  stating  the  facts  of  Phillip* %  C<ue^ 
as  above,  proceeded  as  follows :  — 

Upon  considering  the  case,  I  have  been  unable  to  bring  my  mind 
to  the  conclusion  at  which  the  learned  commissioner  arrived.  The 
rules  of  the  stock  exchange  which  entered  into  this  transaction 
rendered  it  necessary  that  on  each  settling  day  the  tnuis- 
*  640  action  should  *  be  either  closed  or  renewed.  It  was  not 
closed,  and  upon  its  being  renewed  it  would  seem  to  be  of 
course  that  the  difference  on  the  one  side  or  the  other  should  be 
paid.  There  was  a  new  loan  according  to  the  then  price  of  the 
shares.  In  no  case  could  the  petitioner  receive  more  than  the 
amount  advanced  by  him  and  the  interest  upon  that  advance.  If 
the  shares  fell  in  value  the  bankrupt  repaid  part  of  the  loan.  If 
they  rose  in  value  the  petitioner  made  a  further  advance.  It  was 
argued,  on  the  part  of  the  assignees,  that  the  transaction  was 
nothing  more  than  a  succession  of  bets  on  the  value  of  tlie  shares, 
the  bankrupt  paying  the  difference  if  the  shares  fell,  and  receiving 
it  if  they  rose,  and  that  the  loan  transaction  was  merely  to  cover 
the  betting ;  but  whatever  my  opinion  might  have  been  upon  the 
case  had  there  been  no  money  advanced,  no  deposit  of  shares,  and 
no  taking  to  the  shares  by  the  petitioner,  I  think  the  proof  of  the 
advance,  the  deposit,  and  the  ultimate  settlement  by  the  petitioner 
wholly  displace  the  case  suggested  on  the  part  of  the  assignees,  and 
that  this  proof,  therefore,  must  be  admitted. 

The  case  of  Ex  parte  Mamham  differs  from  the  foregoing  one. 
In  this  case  there  was  an  alleged  sale  by  the  petitioner  Marnham 
to  the  bankrupt  of  one  hundred  Oreat  Western  of  Canada  new 
shares  on  the  27th  of  March,  1858,  at  IIZ.  10«.  per  share,  making 
1150Z.  The  differences  were  paid  on  each  settling  day  by  the 
bankrupt  to  the  petitioner,  and  by  the  petitioner  to  the  bankrupt, 
as  in  Phillip^s  Casey  and  the  account  was  finally  settled,  as  in  that 
case,  by  the  petitioner  taking  the  shares  at  their  value,  leaving  a 
balance  of  142Z.  14a.  6d.  in  favour  of  the  petitioner,  which  is  the 
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amount  for  which  he  claimed  to  prove;  but  in  this  case  there 
never  was  any  delivery  of  any  shares.  If  the  case  had  rested 
here,  I  should  have  felt  considerable  doubt  upon  it,  and, 
having  *  regard  to  the  case  of  Orisewood  v.  Blane,  I  am  not  *  641 
satisfied  that  we  could  properly  have  admitted  the  proof 
without  some  further  investigation  before  a  jury  or  otherwise ; 
but  it  appears  that  when  any  dividends  were  paid  iipon  the  shares, 
those  dividends  were  accounted  for  to  the  bankrupt,  and  that  on  the 
2d  of  August,  1858,  the  petitioner  repurchased  from  the  bankrupt 
twenty  of  the  shares  at  their  then  market  value,  and  accounted  to 
him  for  the  price.  The  mere  payment  of  the  dividends  might  not 
perhaps  have  altered  the  case,  as  it  is  not  necessarily  inconsistent 
with  the  whole  transaction  having  been  fictitious  and  a  mere  cover 
for  the  payment  of  the  differences ;  but  I  think  the  repurchase  of 
the  twenty  shares  and  the  payment  of  the  price  for  them  is  incon- 
sistent with  that  view,  and  stamps  the  transaction  with  the  charac- 
ter of  reality ;  and  I  am  of  opinion,  therefore,  that  this  proof  also 
must  be  allowed. 

I  think  all  the  costs  in  both  cases  should  be  paid  out  of  the 
estate. 

The  Lord  Justice  Enight  Bruce. — I  also  consider  that  in 
neither  of  these  cases  was  there  any  wager,  or  any  contract  or 
agreement  by  way  of  gaining  or  wagering.  In  my  judgment,  there- 
fore, the  disputed  proofs  ought  to  be  admitted ;  and  I  concur  in  the 
view  of  the  Lord  Justice  that  the  costs  in  both  cases  ought  to  be 
paid  out  of  the  estate. 
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*  642  •  Ex  parte  WILLIAM  HOPTON  WYLD. 

In  the  Matter  of  JOHN  HOPTON  WYLD,  a  Bankrupt. 

I860.  November  14,  15.  Before  the  Lords  Justices.  December  5,  21. 
Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords  Justices. 

A.  accepted  a  bill  of  exchange,  but  became  bankrupt  before  it  fell  due.  On  ita 
coming  due,  B.  paid  it  for  the  honour  of  A.,  but  there  was  no  protest  of  the 
bill  for  non-payment,  nor  did  B.  make  any  formal  statement  that  he  paid  it 
for  the  honour  of  A.*  B.  then  claimed  to  prove  for  the  amount  of  the  bilL 
The  question  whether  he  was  entitled  to  prove  was  by  him  and  the  assignees 
referred  to  arbitration,  without  any  such  authority  as  is  required  by  section 
153  of  the  Bankrupt  Law  Consolidation  Act.  B.  never  repudiated  the  refer- 
ence, but  argued  the  case  on  its  merits  before  the  referee,  and  took  up  the 
award,  by  which  the  referee  decided  that  there  was  no  right  of  proof. 

Heldf  that,  whether  an  award  under  such  a  reference  could  have  bound  the 
estate  of  the  bankrupt  or  not,  B.,  having  taken  the  chance  of  having  a  decision 
in  his  favour,  could  not  object  to  the  validity  of  the  award  on  the  ground  of 
the  non-compliance  with  the  requisitions  of  the  Act. 

Per  the  Lord  Justice  Turner.  The  reference  being  unauthorized,  this  award 
could  not  have  bound  the  estate  nor  the  commissioner. 

Per  the  Lord  Justice  Knight  Bruce.  Apart  from  the  award,  B.  would  have 
been  entitled  to  prove. 

This  was  a  petition  by  William  Hopton  Wyld  for  the  allowance 
of  a  proof  against  the  estate  of  the  bankrupt  for  1121,  As,  6d, 

On  the  22d  of  May,  1857,  Messrs.  Otard  &  Co.  of  Cognac,  in 
France,  drew  upon  the  bankrupt  for  value  a  bill  of  exchange  for 
the  above  sura,  payable  at  three  months,  and  indorsed  it  to  their 
agent  Mr.  Levaux.  It  was  accepted  by  the  bankrupt,  but  his  bank- 
ruptcy took  place  before  it  became  due.  It  became  due  on  the 
25th  of  August,  1857,  and  on  the  27th  William  Hopton  Wyld  paid 
it  for  the  honour  of  the  acceptor.  There  was  no  protest  of  the  bill 
for  non-payment,  and  no  formal  declaration  or  statement  of  its 
being  paid  for  the  honour  of  the  acceptor ;  but  it  was  in  the  usual 

course  noted  for  non-payment. 
*643        In  December,  1857,  the  petitioner  applied  to  the  *com- 
mipsioner  to  be  allowed  to  prove  for  the  amount  of  the  bill, 

^  See  Story  Bills  of  Ezch.  §  256. 
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but  the  proof  was  objected  to  by  the  assignees  upon  the  grounds 
that  the  bill  had  not  been  protested  and  that  the  bankrupt's  estate 
had  a  set-oflF  against  the  petitioner.  In  consequence  of  these  objec- 
tions the  commissioner  refused  to  admit  the  proof,  but  allowed  a 
claim  to  be  entered.  The  question  of  set-off  became  the  subject  of 
an  action  at  law  and  was  decided  in  favour  of  the  petitioner,  who 
then  renewed  his  application-  for  the  admission  of  the  proof.  The 
assignees  opposed  on  the  ground  that  the  bill  had  not  been  pro- 
tested, and  it  was  thereupon  agreed  between  the  assignees  and  the 
petitioner  that  the  question  whether  the  petitioner  was  entitled  to 
prove  as  the  holder  of  the  bill  should  be  referred  to  arbitration. 
This  agreement  was  not  made  in  conformity  with  the  provisions  of 
the  statute,  it  was  not  authorized  by  any  meeting  of  creditors,  nor 
was  it  sanctioned  by  the  commissioner.  The  arbitration,  however, 
proceeded,  the  petitioner  attended  by  counsel  and  contended  in 
favour  of  his  right  to  prove,  and  in  the  result  the  arbitrator  awarded 
that  the  petitioner  was  not  entitled  to  prove  as  holder  of  the  bill. 
The  petitioner  took  up  the  award,  and,  finding  it  adverse,  made 
a  further  application  for  the  admission  of  the  proof;  and  the 
commissioner  having  refused  to  admit  it,  he  appealed  from  that 
decision. 

Mr.  Bacon  and  Mr.  Coleridge^  for  the  petitioner.  —  This  proof  is 
resisted  on  the  technical  ground  that  protest  was  necessary.  We 
contend  that  protest  is  not  necessary  for  the  purpose  of  proving 
against  the  estate  of  the  acceptor,  though  it  is  necessary  as  against 
other  parties  to  the  bill,  and  tliat  we  are  entitled  to  prove  in 
respect  of  the  payment.  The  award  decides  no  more  than  that 
the  petitioner  cannot  prove  in  the  character  of  holder. 
The  rule  as  to  the  necessity  of  protest  is  no  *  doubt  laid  *  644 
down  in  general  terms  in  the  text-books,  but  the  reasons 
given  for  it  by  the  cases  do  not  apply  to  an  acceptor.  Hoare  v. 
Cazenove^  (a)  Williams  v.  Gennaine.  (6)  The  commissioner  replied 
to  this  that  a  rule  often  extended  further  than  the  reason  on  which 
it  was  founded,  but  there  is  no  case  in  the  books  in  which  the  rule 
has  been  applied  in  favour  of  an  acceptor.  Mertens  v.  Winning- 
ton^  (c)  lays  down  the  rule  in  terms  favourable  to  our  view.  The 
proof  may  be  supported  on  the  ground  that  this  was  money  paid  to 

(a)  16  East,  391.  (c)   1  Esp.  113. 

(6)  7  B.  &  C,  468. 
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the  bankrapt's  use.     Barclay  v.    Oooch^  (a)    Orissell  v.  Robin- 
son. (6) 

Mr.  Baily  and  Mr.  H.  T.  ColCy  for  the  assignees.  —  We  say  that 
the  award  is  conclusive,  the  assignees  having  power  to  refer  to 
arbitration,  though  they  incur  risk  by  doing  so  without  the  proper 
sanction.  Russell  on  Awards,  (c)  But  if  this  be  not  so,  we  say 
that  the  arbitrator's  decision  is  right  in  point  of  law.  A  moral 
obligation  gives  no  claim,  either  at  law  or  in  equity.  The  peti- 
tioner cannot  avail  himself  of  the  lex  mercatoria,  because  there  has 
not  been  a  protest  which  that  law  requires.  Byles  on  Bills,  (i2) 
Chitty  on  Bills,  (e)  Vandewall  v.  Tyrrell^  (^)  Geralopulo  v.  Wie- 
ler.  iji)  Mertena  v.  Winnington  is  a  mere  loose  note,  and  the  point 
does  not  appear  to  have  been  in  question,  and  apart  from  the  law- 
merchant  the  case  is  nothing  more  than  that*  one  man  voluntarily 
pays  another  man's  debt  without  having  been  requested  so  to  do, 
which,  whatever  moral  claim  it  may  raise,  certainly  gives  no  right 
at  law  or  in  equity.     Sleigh  v.  Sleigh,  (i)     Barclay  v.  Qooch  was 

a  clear  case,  there  being  a  liability  as  surety,  and  in  Orissell 
*  645    V.  Bobinson  *  there  was  a  liability  which  was  held  to  supply 

the  want  of  an  actual  request. 

Mr.  Bacon^  in  reply. 

Their  Lordships  reserved  judgment,  but  afterwards  desired  that 
the  case  might  be  reargued  before  the  full  Court. 

1860.    December  6.    Before  the   Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

Mr.  Bacon,  for  the  appellant.  —  The  award  could  not  decide  the 
question  ;  for  the  reference  not  having  been  sanctioned  by  the  com- 
missioner, the  award  could  not  bind  the  assignees  or  the  estate ; 
12  &  13  Vict  c.  106,  §§  163, 154 ;  and  if  not  binding  on  them,  it 
could  not  be  binding  on  the  other  party.  Then  as  to  the  merits  of 
the  award,  I  contend  that  the  reasons  for  requiring  protest  do  not 
apply  where  the  acceptor  is  the  person  sought  to  be  made  liable. 

(a)  2  Esp.  671.  («)  Pages  238.  338,  340. 

(6)  3  Bing.  N.  C.  10.  ig)  1  Moo.  &  Malk.  87. 

(c)  Page  40.  (h)  10  C.  B.  690. 

(«/)  .Page  231.  (i)   6  Exch.  614. 
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The  reason  why  protest  is  required  is  that  the  parties  liable  on  the 
bill  may  have  formal  notice,  accredited  by  a  notarial  act,  that  the 
bill  is  dishonoured,  and  that  they  will  be  called  upon  to  pay  it. 
There  is  reason  in  this  as  regards  parties  not  primarily  liable,  but 
there  is  no  reason  for  requiring  such  formal  notice  to  a  person  who 
is  the  person  primarily  liable  to  pay. 

[The  Lord  Chancellor.  —  There  is  good  sense  in  the  distinction 
you  draw,  but  the  language  of  all  the  cases  is  that  a  person  who 
takes  up  a  bill  for  honour  must  have  it  protested.] 

That  no  doubt  is  so,  but  none  of  the  cases  called  for  the  distinc- 
tion which  I  now  urge,  and  the  decisions  do  not  extend  to  the  case 
of  the  acceptor.  The  bill  is  a  negotiable  instrument,  and  the 
case  therefore  does  not  at  all  resemble  the  case  of  a  man's  paying 
an  ordinary  simple-contract  debt  without  any  request  from  the 
debtor. 

•  Mr,  Cole^  for  the  assignees.  —  The  reference  to  arbitra-  *  646 
tion  was  proposed  by  the  solicitor  of  the  appellant,  so  that 
even  if  the  award,  had  it  been  the  reverse  of  what  it  is,  would 
have  been  invalid  as  against  the  estate,  it  does  not  lie  in  the  mouth 
of  the  appellant  to  object  to  il.  But  I  contend  that  the  reference 
was  perfectly  good  and  within  the  powers  of  the  assignees.  Smith 
Merc.  Law ;  (a)  Russell  on  Awards ;  (J)  Piercy  v.  Roberts,  (c) 
The  only  effect  of  the  want  of  the  proper  sanction  is  to  make  the 
assignees  personally  liable  to  the  creditors,  if  the  result  of  the 
arbitration  is  disadvantageous  to  the  estate.  Jone%  v.  Yates^  (d) 
Ex  parte  May^  (e)  Camborne  v.  Barsham.  (jg)  But  at  all  events 
the  appellant  is  estopped  from  disputing  the  award.  Harrop  v. 
Bayley^  (K)  Ormes  v.  Beadel.  (f)  But  even  if  the  award  is  not 
binding,  the  appellant  is  not  entitled  to  prove.  This  cannot  be 
treated  as  a.  payment  made  for  the  honour  of  the  acceptor,  the 
requisite  forms  not  having  been  observed :  Smith  Merc.  Law ;  (A;) 
Chitty  on  Bills,  (Z)  and  see  the  forms  of  protest ;  (m)   Vandewall 

(a)  Page  648.  {g)  6  Sim.  317. 

(6)  Page  40.  Qi)  25  L.  J.,  Mag.  Ca.  107. 

(c)  1  Myl.  <&  K.  4.  (0   2  De  G..  F.  <&  J.  333. 

\d)  3  Y.  &  J.  373.  (A;)  Page  242. 

(e)  4  Deac.  60.  (/)   Pages  238,  240  (10th  ed.). 

(m)  Page  462  (9th  ed.)  ;  page  316  (10th  ed.). 
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V.  Tyrrell^  (a)  Geralopulo  v.  Wieler,  (6)  Q-oodall  v.  PolhilL  (e) 
The  protest  informs  the  acceptor  yi  whose  hands  the  bill  is,  and 
ought  not  to  be  dispensed  with  in  his  case.  There  is  therefore  no 
reason  for  restricting  the  general  language  of  the  cases,  so  as  to 
make  it  not  apply  to  an  acceptor.  In  Byles  on  Bills,  (d)  protest 
by  the  drawer  is  mentioned.    Now  the  drawer  could  not  pro- 

*  647    test  against  any  one  but  the  acceptor,  for  no  one  else  *  is 

liable  to  him  on  the  bill.     It  is  said  that  in  Mertens  v.  Win- 
nington  there  was  no  protest,  but  that  does  not  appear. 

Mr.  Baconj  in  reply.  —  Whatever  power  the  assignees  may  have 
to  make  a  binding  submission  to  arbitration  in  matters  relating  to 
the  property  of  the  bankrupt,  they  cannot  have  any  power  to  with- 
draw a  question  of  proof  from  the  judicial  cognizance  of  the 
commissioner  by  a  reference  not  properly  sanctioned.  The  award 
therefore  is  invalid. 

Judgment  reserved. 

December  21. 

« 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decision  of 
the  commissioner  in  this  case  ought  4x)  be  affirmed,  on  the  ground 
that  the  award  of  the  arbitrator  against  the  claimant  is  conclusive. 
He  claimed  to  prove  as. a  creditor  of  the  bankrupt  for  the  sum 
of  TI2L  4«.  6d!.,  as  holder  of  a  bill  of  exchange  for  that  amount 
drawn  by  Otard,  Dupuy  &  Co.  of  Cognac,  upon,  and  accepted  by^ 
the  bankrupt,  which  the  claimant  alleged  that  he,  after  it  was  dis- 
honoured for  non-payment,  took  up  and  paid  for  the  honour  of  the 
acceptor.  The  assignees  denied  his  right  to  prove.  This  was  a 
mixed  question  of  fact  and  law  depending  upon  what  passed  when 
the  claimant  obtained  possession  of  the  bill,  and  upon  the  custom 
of  merchants  respecting  bills  of  exchange.  According  to  the  state- 
ment of  the  commissioner :  "  By  agreement  between  the  claimant 
and  the  assignees  the  right  of  the  former  to  prove  against  the 
estate  was  left  to  arbitration,  the  precise  question  submitted 

*  648    to  the  arbitrator  being,  whether  the  claimant  *  could  prove 

as  holder  of  the  bill  ?   The  arbitrator  decided  that  the  claim- 
ant had  no  such  right,  and  the  award  still  remains  in  force." 

(a)  1  Moo.  &  M.  87.  (c)   1  C.  B.  233. 

(6)  10  C.  B.  690.  (d)  Pages  231.  282. 
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Dnnnf  the  discusssion  before  the  comniissiooer  no  ot^iection  wms 
made  to  the  legailitr  of  the  submission^  or  to  the  rmliditT  of  the 
avard  :  and  the  claimant*s  coonseU  admittinsr  that  it  was  a  bar  to 
his  claim  to  prove  against  the  estate  as  holder  of  the  bilK  onW 
contended  that  notwithstanding  the  award  he  was  entitled  to  )Ut>Y\> 
against  the  estate  for  money  paid  br  him  to  the  use  of  the  loiuk* 
mpt.  Mr.  Baeon^  connsel  for  the  claimant  before  us«  most  prop- 
erlr  (as  might  be  expected  from  him)  conceded  that  proof  as 
holder  of  the  bill  and  proof  for  money  paid  to  the  use  of  the  l^auk* 
nipt  were  only  yariations  of  the  form  of  procedure  for  the  same 
right,  and  that  if  the  one  was  barred  by  the  award  so  was  the 
other.  But  he  powerfully  argued,  first,  that  irres^K^ctive  of  the 
award,  the  claimant  had  a  right  to  prove,  although  he  had  taken 
up  and  paid  the  bill  for  the  honour  of  the  acceptor  without  a  i>n> 
test,  which  would  have  been  necessary  as  to  the  drawer  or  iudorser 
of  &  bill ;  and,  secondly,  that  the  award  was  void  by  the  0|^ratiou 
of  section  153  of  12  &  13  Yict.  c.  106,  which  enacts  that  **  with 
leave  of  the  Court  first  obtained  and  subject  to  such  conditions,  if 
any,  as  the  Court  shall  think  fit  to  direct,  the  assignees  may  8ul>> 
mit  to  arbitration  any  difference  or  dispute  between  the  assignees 
and  any  other  person  for  or  on  account  or  by  reason  of  any  thing 
relating  to  the  estate  and  efiects  of  the  bankrupt."  It  is  admitted 
that  in  this  case  the  submission  to  arbitration  of  the  difference 
between  the  claimant  and  the  assignees  was  without  the  leave  of 
the  Court  first  obtained  for  that  purpose. 

But  I  am  of  opinion  that  it  is  not  competent  to  the  claim- 
ant now  to  make  this  objection.  He  agreed  to  the  ^  arbi-  '^  649 
tration,  he  attended  the  arbitrator,  he  adduced  evidence 
before  the  arbitrator,  and  by  his  counsel  he  argued  that  he  was 
entitled  to  the  award  ;  he  actually  took  up  the  award  in  the  hope 
that  it  might  be  in  his  favour,  and  if  this  had  been  so,  there  can 
be  no  doubt  that  he  would  have  been  admitted  to  prove  his  claim 
against  the  estate  without  further  difficulty.  A  number  of  author- 
ities (to  which  might  be  added  Lee  v.  Sangster  {a))  were  cited,  to 
show  that  the  want  of  the  leave  of  the  Court  would  not  invalidate 
the  award,  although  it  might  subject  the  assigtieos  to  ]X)naI  liabil- 
ity for  submitting  such  a  difference  to  arbitration  without  the  leave 
of  the  Court.    But  the  ground  on  which  I  proceed  is,  that  the 

(a)  2  C.  B.  1. 
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claimant  cannot  now  be  heard  to  make  the  objection.  Having 
acted  fully  under  the  submission  and  taken  the  chance  of  having 
an  award  in  his  favour,  he  cannot  now  seek  te  get  rid  of  the  award 
against  him  on  account  of  an  informality  in  the  submission,  even 
if  this  objection  might  have  prevailed  if  taken  in  due  time ;  the 
cases  of  Jones  v.  Powell^  (a)  and  Wrightson  v.  Bytvater^  (6)  are 
expressly  in  point.  I  myself  laid  down  and  acted  upon  the  same 
principle  during  the  last  term  in  Orme  v.  Beadely  where  the  bill 
being  filed  to  set  aside  an  agreement  to  submit  to  arbitration  on 
the  ground  that  it  had  been  fraudulently  obtained,  proof  being 
given  that  the  plaintiff  had  voluntarily  and  deliberately  acted 
under  the  submission,  and  had  made  no  complaint  of  the  proceed- 
ing till  he  found  the  award  was  against  him,  I  adjudged  that  his 
bill  should  be  dismissed  with  costs. 

In  the  present  case  it  is  admitted  that,  if  the  award  is  con- 
*  650  sidered  valid,  there  is  no  ground  for  the  appeal,  as  *  the 
claimant  cannot  prove  for  money  paid  if  he  cannot  prove 
as  holder  of  the  bill. 

I  am,  therefore,  not  called  upon  to  give  any  opinion  upon  the 
difficult  question  whether  when  a  bill  of  exchange  has  been  dis- 
honoured for  non-payment,  a  stranger  by  paying  for  the  honour  of 
the  acceptor,  without  a  protest,  can  make  himself  a  creditor  of  the 
acceptor  for  the  amount.  But  I  think  it  right  to  say  that  Mertins 
V.  Winnington  (<?)  cannot  be  considered  an  authority  for  the  doc- 
trine that,  where  a  person  without  a  protest  takes  up  a  bill  of 
exchange  for  the  honour  of  any  one  whose  name  is  on  the  bill,  he 
becomes,  as  indorsee  of  the  bill,  entitled  to  all  remedies  against 
those  whose  names  are  on  it.  I  should  rather  infer,  that  in  that 
case  the  plaintiff  paid  the  bill  for  the  honour  of  Burton,  Forbes,  and 
Gregory,  the  indorsers,  after  the  bill  had  been  protested,  and  to 
suppose  that  without  a  protest  the  plaintiff  by  payments  acquired 
all  the  rights  of  indorsee  would  be  subversive  of  the  custom  of 
merchants  on  this  subject,  acknowledged  by  all^commercial  nations. 

I  am  of  opinion  that  the  appeal  should  be  dismissed,  but  without 
costs. 

The  Lord  Justice  Turner.  —  I  agree  in  opinion  with  the  Lord 
Chancellor  in  this  case.     It  is  not,  I  t^iink,  necessary  for  us  to 

(a)  6  Dowl.  483.  (c)   1  Esp.  113. 

(6)  3  M,  &  W.  199. 
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give,  and  I  do  not  mean  to  give,  any  opinion  upon  the  question 
whether,  in  the  case  of  the  payment  of  a  bill  for  the  honour  of  the 
acceptor,  a  protest  is  necessary  to  entitle  the  person  who.  has  made 
the  payment  to  sue  the  acceptor  upon  the  bill,  for  I  am  of  opinion 
that  the  petitioner  is  bound  by  the  award.  It  is  true  that 
the  award  *  is  not  made  in  conformity  with  the  provisions  *  651 
of  the  statute.  It  is  not  made  with  the  leave  of  the  Court. 
It  could  not,  therefore,  as  it  seems  to  me,  in  any  manner  bind  the 
estate  of  the  bankrupt,  and  still  less,  as  I  think,  could  it  bind 
the  commissioner  in  the  exercise  of  his  judicial  functions.  If, 
therefore,  the  question  had  been  whether  the  estate  of  the  bank- 
rupt, or  the  judgment  of  the  commissioner,  could  be  affected  by 
the  award,  I  should  have  felt  no  difficulty  upon  it ;  but  the  question 
is,  whether  the  petitioner  is  not  bound  by  the  award.  It  was  quite 
competent  to  him  to  agree  to  be  bound  by  the  decision  of  the  arbi- 
trator, and  the  only  case  which,  as  it  seems  to  me,  he  can  set  up 
against  the  award  is,  the  want  of  mutuality, — that  the  award,  if 
against  him,  could  be  enforced,  if  in  his  favour,  could  not  be 
enforced.  The  petitioner,  however,  must  be  taken  to  have  known 
that  this  was  the  case  when  he  entered  into  the  reference,  and 
having  known  that  neither  the  estate  of  the  bankrupt,  nor  the 
judgment  of  the  commissioner,  could  be  bound  by  the  result  of 
the  reference,  he  must,  I  think,  in  entering  into  it,  be  taken  to  have 
meant  to  contract  only  for  such  benefit  as  the  weight  of  the  arbi- 
trator's judgment,  if  in  his  favour,  might  confer  upon  him,  —  the 
influence  which  it  might  have  in  the  settlement  of  the  question 
between  him  and  the  bankrupt's  estate.  He  has  taken  the  chance 
of  obtaining  that  benefit,  and  having  taken  that  chance  he  ought, 
in  my  opinion,  to  be  bound  by  it  now  that  it  has  turned  against 
him.  This  principle  has  been  acted  upon  at  law  in  the  cases  of 
Wrightsim  v.  Bywater^  (a)  and  Jones  v.  Powellj  (5)  and  those 
decisions  seem  to  me  to  apply  to  this  case. 

It  was  much  pressed  in  argument  on  the  part  of  the  peti- 
tioner, that  he  was  entitled  to  be  considered  as  the  *  holder   *  652 
of  an  overdue  bill,  and  to  prove  in  that  character,  but  the 
award  seems  to  me  to  reach  the  petitioner  in  that  character  also, 
and  even  if  the  award  could  be  laid  out  of  the  case,  I  think  the 
proof  could  not  be  allowed  on  this  ground.     The  petitioner  having 

(a)  8  M.  &  W.  199.  (6)  6  Dowl.  483. 
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taken  the  bill  by  payment  for  the  honour  of  the  acceptor,  could  not, 
I  think,  be  permitted  to  say  that  he  took  it  by  transfer  from  the 
holder.  The  rights  in  the  one  case  and  the  other  would  be  wholly 
different. 

It  has  been  suggested,  too,  that  the  petitioner  was  entitled  to 
prove  on  this  ground,  that  whatever  might  be  the  right  at  law,  an 
equity  would  attach  upon  the  hplder  in  favour  of  the  person  by 
whom  he  was  paid ;  but  it  seems  to  me  to  be  an  answer  to  this, 
that  the  holder  was  paid,  and  that  no  equity,  therefore,  could  be 
asserted  through  him.  It  may  be  added,  too,  that  to  support  such 
an  equity  would  be  wholly  to  alter  the  effect  of  a  payment  for 
honour.  Where  there  is  a  payment  of  a  bill  for  the  honour 
of  the  acceptor  or  indorser,  the  person  who  pays  has  a  remedy 
upon  the  bill  against  the  acceptor,  and  in  the  case  of  an  indorser, 
against  him  and  all  prior  indorsers.  He  has  no  right  or  remedy 
against  subsequent  indorsers ;  but  if  the  holder  was  to  be  held  to  be 
a  trustee  for  him,  he  would  have  a  remedy  against  the  subsequent 
indorsers.  Upon  these  grounds  I  agree  in  opinion  with  the  learned 
commissioner,  that  the  petitioner  is  not  entitled  to  prove,  and  this 
petition,  therefore,  must  be  dismissed ;  but  it  must  be  dismissed 
without  costs. 

The  Lord  Justice  Knight  Bruce.  —  Independently  of  the 
award,  I  think  the  claim  of  the  petitioner  well  founded.  In  my 
opinion  he  was  at  the  time  when  his  proof  was  carried  in  entitled 
to  prove.    The  award,  however,  has  considerably  embarrassed  me. 
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♦In  the  Matter  of  The  UNITED   GENERAL  BREAD    ♦  653 
AND  FLOUR  COMPANY,  for  PLYMOUTH,  DEVON- 
PORT,  and   STONEHOUSE. 

Ex  parte  HIRTZEL. 

1860.    November  16.     Before  the  Lords  Justices. 

Where  an  order  to  wind  up  a  joint-stock  compan^r  has  been  made  in  Chancery, 
and  under  the  power  given  to  the  Court  by  the  Joint-Stock  Companies  Act, 
1856,  §  74,  the  subsequent  proceedings  for  winding  up  the  company  have 
been  remitted  to  the  District  Court  of  Bankruptcy  within  the  jurisdiction  of 
which  the  registered  office  of  the  company  is  situate,  the  commissioner  of  the 
District  Court  has  jurisdiction  to  commit  a  contributory  for  disobedience  to 
an  order  for  a  call  duly  made  and  served  upon  him. 

This  was  the  appeal  of  Mr.  Hirtzel,  the  official  assignee  and 
official  liquidator  of  the  above-named  company,  from  the  refusal 
by  Mr.  Commissioner  Biggs  Andrews,  of  the  Exeter  District  Court 
of  Bankruptcy,  to  commit  Mr.  Avery,  a  contributory  to  the  debts 
and  liabilities  of  the  above-n^med  company,  for  non-payment  of  a 
call  in  obedience  to  an  order  of  the  District  Court  which  had  been 
duly  served  upon  him. 

The  company  was  established  in  1846,  under  the  provisions  of 
the  Joint-stock  Companies  Act,  1  &  S  Yict.  c.  110. 

In  November,  1847,  Vice-Chancellor  Wood  made  an  order  for 
winding  up  the  company,  and  under  the  power  given  to  him  by  the 
Joint-stock  Companies  Act,  1856, 19  A  20  Vict.  c.  47,  §  74,  directed 
that  the  further  proceedings  should  be  had  in  the  Court  of  Bank- 
ruptcy of  the  Exeter  district,  within  the  jurisdiction  of  which  the 
registered  office  of  the  company  was  situate. 

Mr.  Avery  was  placed  upon  the  list  of  contributories  in  respect 
of  one  share,  upon  which,  in  the  course  of  the  winding  up  a  call 
of  4:1.  was  made,  and  an  order  for  payment  served  upon  him. 

This  order  not  having  been  duly  attended  to,  a  peremptory 
order  for  payment  was  served  upon  Mr.  Avery  in  *  July,    *  654 
1860.    This  order  having  been  wholly  disregarded  by  Mr. 
Avery,  an  application  was  made  to  the  commissioner  for  his  com- 
mittal. 
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The  commissioner  refused  to  make  any  order,  doubting  his  juris- 
diction to  commit. 

Mr,  Selwyn  and  Mr.  Lopes,  in  support  of  tlie  petition  of  appeal.  — 
The  Court  of  Bankruptcy  has  always  had  inherent  power  under 
its  original  jurisdiction  to  enforce  its  orders  by  commitment ;  and 
this  power  is  expressly  recognized  and  continued  by  the  Bankrupt 
Law  Consolidation  Act,  of  1849,  sect.  6,  which  enacts  that  "  The 
Court  of  Bankruptcy  shall  continue  to  be  a  Court  of  Law  and 
Equity  for  the  purposes  of  this  Act,  and  shall  continue  to  be  a  Court 
of  Record,  and  the  records  and  proceedings  of  every  kind  at  the 
commencement  of  this  Act  in  the  said  Court  in  London,  and  in  the 
several  districts  in  the  country,  shall  be  kept  as  such  records  and 
proceedings  in  like  manner  in  the  Court  so  continued,  and  the  said 
Court  and  every  commissioner  thereof  shall  have  and  use  all  the 
powers,  rights,  incidents,  and  privileges  of  a  Court  of  Record,  and 
all  other  rights,  incidents,  and  privileges,  as  fully  to  all  intents  and 
purposes  as  the  same  are  used  and  enjoyed  by  any  of  her  Majesty's 
Courts  of  Law  or  Judges  at  Westminster,  and  each  and  every  of  the 
commissioners  for  the  time  being  acting  in  London  and  in  the  sev- 
eral districts  in  the  country  shall,  singly  and  simultaneously  or 
otherwise  as  occasion  may  require,  be  and  form  the  Court  for  every 
purpose  under  this  Act,  or  in  execution  of  any  duty  which  may 
hereafter  be  imposed  upon  the  Court,  except  where  otherwise 
specially  provided."  And  by  section  99  of  the  Joint-stock  Com- 
panies Act,  1856,  it  is  provided,  that  until  the  rules  therein 
•  655  mentioned  are  made,  which,  however,  have  *  not  yet  been 
made,  any  order  made  by  any  Commissioner  of  Bankruptcy 
in  proceedings  under  the  Act,  may  be  enforced  in  the  same  man- 
ner in  which  orders  made  in  proceedings  within  the  ordinary  juris- 
diction of  the  Courts  of  Bankruptcy  are  enforced. 

.  Further,  by  section  II  of  the  Joint-stock  Companies  Amend- 
ment Act,  1858,  the  21  &  22  Yict.  c.  60,  it  is  enacted,  that  the 
practice  hitherto  in  use  in  the  Court  of  Chancery  in  England  in 
winding-up  companies  under  ^^  The  Joint-stock  Companies  Wind- 
ing-up Act,  1848,"  and  "  The  Joint-stock  Companies  Winding-up 
Act,  1849,"  and  all  powers  and  jurisdictions  given  to  the  said 
Court  of  Chancery  by  the  said  Acts,  and  not  conferred  by  the 
Joint-stock  Companies  Acts,  shall  be  applicable  to  the  winding-up 
under  the  said  Joint-stock  Companies  Acts  of  companies  by  the 
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Courts  of  Bankruptcy  in  England,  until  rules  for  regulating  such 
winding-up  are  made  in  pursuance  of  the  powers  for  that  purpose 
given  by  the  said  Joint-stock  Companies  Acts ;  and  that  the  Courts 
of  Bankruptcy  in  England  may  adopt  such  practice,  powers,  and 
jurisdictions  to  the  same  extent  as  if  the  companies  were  being 
wound  up  under  "The  Joint-stock  Companies  Winding-up  Act, 
1848,"  and  "  The  Joint^tock  Companies  Winding-up  Act,  1849." 
It  is  submitted,  therefore,  that  both  under  the  original  jurisdic- 
tion of  the  Court  of  Bankruptcy,  and  under  the  enactments  above 
stated,  the  commissioner  has  ample  power  to  commit. 

Mr.  Avery  did  not  appear  either  personally  or  by  counsel. 

The  Lord  Justice  Knight  Bruce.  —  We  are  of  opinion  that 
there  is  jurisdiction  in  the  commissioner  to  commit  where 
an  order  for  payment  of  *  a  call  has  been  duly  served  and  *  666 
not  obeyed,  and  we  consider  it  not  incumbent  on  the  com- 
missioner to  inquire  into  the  regularity  or  irregularity  of  any 
previous  proceeding,  nor  upon  the  official  liquidator  to  ascertain 
beforehand  whether  the  contributory*  is  or  is  not  able  to  pay. 

The  Lord  Justice  Turner  concurred. 


Ex  parte  THOMAS  TREHERNE. 

In  the  Matter  of  HENRY  SAUNDERS,  against  whom  a  Petition 
for  Adjudication  of  Bankruptcy  was  filed  on,  &o. 

1860.    December  4.     Before  the  Lords  Justices. 

Where  an  Act  of  Bankruptcy  had  been  committed  before  a  petition  for  arrange- 
ment was  presented  under  the  211th  section  of  the  Act  of  1849 :  Md,  that  a 
creditor  was  entitled  to  proceed  under  a  petition  for  adjudication  in  bank- 
ruptcy, notwithstanding  the  pendency  of  the  petition  for  arrangement,  no 
resolution  having  been  previously  continued  by  the  commissioner. 

This  was  the  appeal  of  the  petitioning  creditor  against  the 
decision  of  Mr.  Commissioner  Evans,  annulling  an  ai^udication  of 
bankruptcy  against  the  respondent  Henry  Saunders. 
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On  the  15th  of  October,  1860,  the  respondent  presented  a  peti- 
tion for  arrangement  with  his  creditors  to  the  Court  of  Bankruptcy 
in  London,  under  the  211th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849. 

On  the  same  day  an  order  was  made  on  the  petition,  granting 
protection  until  the  30th  of  October,  and  appointing  the  first 
sitting  to  be  held,  under  the  petition,  on  the  15th  of  November 
then  next. 

On  the  16th  of  October  an  order  was  made  under  the  petition 

for  arrangement,  directing  that  the  respondent's  estate  should  vest 

in  Patrick  Johnson,  an  official  assignee  of  the  Court  of  Bank- 

*  657    ruptcy,  and  be  taken  possession  *  of  by  James  Cooper,  one 

of  the  messengers  of  the  Court. 

On  the  5th  of  November  the  accounts  of  the  respondent  were 
filed  under  his  petition  for  arrangement. 

On  the  27th  of  October  the  appellant,  as  one  of  the  creditors  of 
the  respondent,  received  notice  from  the  Court  of  Bankruptcy  that 
the  petition  for  arrangement  had  been  presented,  under  which  pro- 
tection from  all  process  either  against  the  respondent's  person  or 
property  had  "been  granted,  and  that  the  first  sitting  under  the 
petition  for  arrangement  had  been  appointed  to  be  held  on  the  15th 
of  November  then  next. 

On  the  81  st  of  October  the  appellant  learned  for  the  first  time, 
as  the  fact  was,  that  the  respondent  had  on  the  11th  of  October 
executed  an  assignment  to  a  trustee  of  all  the  respondent's  estate 
and  effects  for  the  benefit  of  his  creditors. 

On  the  31st  of  October  the  appellant  presented  his  petition  for 
adjudication  of  bankruptcy  against  the  respondent. 

On  the  proof  of  the  appellant's  debt  to  the  amount  required  by 
the  statute,  and  of  the  trading  of  the  respondent,  and  of  the 
execution  by  him  of  the  deed  of  assignment,  an  adjudication  in 
bankruptcy  was  made  against  him  and  a  day  appointed  for  his 
surrender. 

In  the  deed  of  assignment  was  contained  the  following  pro- 
viso :  — 

"  Provided  always,  and  it  is  hereby  expressly  agreed  and  de- 
clared, that  in  case  the  said  Henry  Saunders  shall,  within  two 
calendar  months  from,  the  date  hereof,  deem  it  to  be  expedi- 

*  658   ent  and  shall  present  *  a  petition  for  arrangement  between 

[612] 


EX  PARTE  TREHERNE. IN  RE  SAUNDERS.        *  658 

himself  and  his  creditors,  under  the  12  &  13  Yict  c.  106,  §  211, 
or  shall  sign  a  declaration  of  insolvency,  then  these  presents 
shall  be  void,  and  the  property  and  effects  hereby  assigned  shall 
be  administered  under  the  superintendence  and  control  of  the 
Court  of  Bankruptcy." 

On  the  6th  of  November  the  respondent  gave  notice  to  the 
appellant  and  to  the  Court  of  Bankruptcy  of  his  intention  to  dis- 
pute the  validity  of  the  adjudication,  and  also  the  petitioning 
creditor's  debt,  trading  and  act  of  bankruptcy  upon  which  the 
adjudication  had  been  grounded ;  and  further  gave  notice  that  he 
should  show  that  he,  on  the  15th  of  October  then  last  prior  to  the 
adjudication,  presented  a  petition  to  the  Court  of  Bankruptcy 
under  section  211  of  the  Bankrupt  Law  Consolidation  Act,  1849,* 
and  that  the  proceedings  thereunder  were  still  pending,  under 
which  an  official  assignee  had  been  appointed,  and  his  estate, 
credits  and  effects  had  been  and  still  were  vested  in  the  official 
assignee,  and  the  usual  order  of  protection  had  been  granted 
to  him,  and  that  thereby  the  adjudication  in  bankruptcy  against 
which  he  intended  to  show  cause  was  null  and  void,  and  ought 
not  to  have  been  made. 

On  the  13th  of  November  the  matter  of  the  disputed  adjudica- 
tion came  on  for  hearing  before  Mr.  Commissioner  Evans,  when 
all  objections  to  the  petitioning  creditor's  debt  and  the  trading 
were  waived ;  and  the  question  of  whether  the  appellant  had  a 
right  to  obtain  an  adjudication  of  bankruptcy  founded  upon  the 
act  of  bankruptcy  of  the  11th  of  October,  was  alone  argued. 

The  commissioner,  after  taking  time  to  consider  the  mat- 
ter, made*  an  order  on  the  15th  of  November,  annulling 
*  the  adjudication,  upon  the  ground  that  after  the  petition  *  659 
for  arrangement  was  filed  nothing  could  be  done  with  the 
petitioner  or  his  property,  except  under  the  petition  for  arrange- 
ment, and  that  his  having  committed  a  previous  act  of  bank- 
ruptcy made  no  difference. 

Mr,  De   Q-ex^  Mr.  Lucas^  and  Mr.  Brought  in  support  of  the 

appeal.  —  There  can  be  no  doubt  that  the  deed  operated  as  an  act 

of  bankruptcy.     The  proviso,  which  may  be  relied  upon  on  the 

part  of  the  respondent,  does  not  prevent  the  execution  of  the  deed 
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from  having  that  effect.  Tappenden  y.  Burgess^  (a)  Dnttan  v. 
Morrison^  (Jb^  Back  v.  Q-ooch,  (c)  Then,  an  act  of  bankruptcy 
having  been  committed,  the  petitioning  creditor  was  entitled  to  an 
adjudication  of  bankruptcy  as  a  matter  of  right.     It  was  held, 

a 

before  the  introduction  of  the  arrangement  clauses  into  the  law  of 
bankruptcy,  that  a  commission  of  bankrupt  was  ex  delito  juttitice. 
BackwelVg  Case^  (d)  JEx  parte  Thompson^  (e)  Ux  parte  Wilson^  (^) 
Ux  parte  Lanchester ;  (K)  and  those  clauses  contain  nothing 
depriving  a  creditor  of  this  right.  The  object  of  them  is  not  to 
exclude  an  administration  under  a  bankruptcy,  but  to  prevent  any 
one  creditor  from  obtaining  a  preference  over  the  rest  by  a  process 
for  his  own  benefit  only.  Therefore  it  has  been  held  that  bank- 
ruptcy is  not  process  against  which  the  protection  of  the  arrange- 
•  ment  clauses  is  effectual.  Ex  parte  Walker^  (i)  Ex  parte  Dales,  (i) 
This  is  a  stronger  case  than  those,  since  here  the  act  of  bank- 
ruptcy was  complete  before  the  petition  for  arrangement  was  filed, 
and  in  the  cases  cited  it  was  only  in  progress  towards  comple- 
tion. 

♦  660       *  They  also  referred  to  Blackford  v.  Hill.  (Z) 

Mr.  C.  Swanstanj  for  the  respondent.  —  The  case  is  not  like 
tnose  referred  to,  in  which  the  proceedings  towards  arrangement 
had  not  commenced  before  the  proceedings  were  taken  in  bank- 
ruptcy. It  rather  resembles  Ex  parte  Arnold^  (?n)  where  the  Court 
held  that  where  a  petition  for  arrangement  on  adjudication  of 
bankruptcy  is  obtained  at  the  peril  of  the  petitioning  creditor,  it 
will  be  annulled  if  the  arrangement  proceeds. 

Mr.  De  Q-ex^  in  reply.  —  Ex  parte  Arnold  decided  nothing,  the 
order  having  been  made  by  arrangement  between  the  parties.  It 
was,  moreover,  a  totally  different  case,  as  there  had  been  no  act 
of  bankruptcy  committed  before  the  petition  for  arrangement  was 
filed.  It  might  possibly  be  considered  that  a  debtor,  after  petition- 
ing for  arrangement,  did  not  commit  an  act  of  bankruptcy  by  not 

(a)  4  East,  230.  (A)  17  Vea.  612. 

ip)  17  Ves.  197.  (0   6  De  G.,  M.  &  G.  762. 

(c)  4  Campb.  232.  {k)  2  De  G.  &  J.  1^06. 

(d)  1  Vera.  162.  (/)    16  Q.  B.  116. 

(0   1  Ves.,  Jr.  167.  (m)  3  De  G.  &  J.  473. 

(3)  lAtk.  21S. 
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paying  a  debt  which  he  could  not  pay  consistently  with  the  pro- 
ceedings under  the  petition.  But  if  it  were  so  held,  such  a  deci- 
sion would  not  apply  to  a  state  of  circumstances  like  the  present. 
The  case  of  Ex  parte  Hilhy  (a)  referred  to  in  Ux  parte  Arnold,  is 
much  more  to  the  point. 


The  Lord  Justice  Turner.  —  This  is  a  petition  to  discharge  the 
ordei:  of  the  commissioner  annulling  the  bankruptcy.     There  is 
no  doubt  that  there  was  an  act  of  bankruptcy,  perfect  and  complete, 
before  the  petition  for  arrangement  was  presented.     Several 
cases  have  been  referred  to,  and  among  them  *  Ux  parte  *  661 
Walker,  (6)  JSx  parte  Dales,  (c)  JSx  parte  Hills,  (d)  and 
JEx  parte  Arnold,  (e)     It  has  been  suggested  that  these  authorities 
are  coniSicting.     But  I  think  that  the  decision  in  Ex  parte  Arnold 
did  not  decide  any  point  upon  the  construction  of  the  statute.     It 
was,  I  believe,  disposed  of  upon  an  arrangement  between  the  par- 
ties ;  for  I  observe  from  the  notes  in  the  registrar's  book  of  what 
passed  on  the  hearing,  that  the  Court  was  not  asked,  on  the  part 
of  the  creditor,  who  had  issued  the  commission  to  maintain  the 
bankruptcy,  but  that  the  creditor  agreed  to  an  order  made   by 
arrangement.     The  cases  of  Ex  parte  Dales  and  Ex  parte  Walker 
have  not,  I  think,  been  departed  from  in  any  way.     But  it  is  said 
that  the  present  case  is  distinguishable  from  Ex  parte  Dales  and 
Ex  parte  Walker,  in  this  respect,  that  the  proceeding  towards  the 
arrangement  had  commenced  before  the  proceedings  in  bankruptcy 
were  instituted.     The  question,  therefore,  to  be  considered  in  that 
point  of  view  is,  whether  the  arrangement  clauses  of  the  12  &  13 
Vict.  c.  106,  are  or  are  not  sufficient  to  override  the  express  pro- 
visions of  the  101st  and  104th  sections  of  the  same  Act.     In  my 
opinion  they  are  not.     I  think  that  it  is  competent  to  a  creditor, 
notwithstanding  the  pendency  of  a  petition  for  arrangement,  to  file 
a  petition  for  adjudication  in  bankruptcy. 

In  saying  this,  however,  I  desire  to  be  understood  as  not  refer- 
ring to  a  case  in  which  a  creditor  has  lain  by  after  a  petition  for 
arrangement  has  been  presented,  or  has  in  any  way  sanctioned 
the  proceedings  under  it.  Much  less  do  I  mean  to  say  that  it  is 
competent  to  a  creditor  to  proceed  to  an  adjudication  in  bank- 


(a)  3  De  G.  &  J.  476,  note  X&). 
(6)  6  De  G.,  M.  &  G.  762. 
(c)  2  De  G.  &  J.  206. 


(d)  3  De  G.  &  J.  476,  note. 
(«)  3  De  G.  &  J.  473. 
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*  662  ruptcy,  *  after  there  shall  have  been  an  affirmance  by  the 
commissioner  of*  the  arrangement.  I  leave  such  cases 
entirely  untouched.  In  this  instance  there  is  nothing  which  can 
at  all  bind  the  petitioning  creditor.  I  consider  that  we  are  bound 
to  grant  the  prayer  of  the  petition ,  and  to  discharge  the  order 
annulling  the  adjudication. 

The  costs  of  the  appeal,  and  of  the  persons  who  have  proceeded 
under  the  arrangement,  should,  I  think,  under  tlie  circumstances, 
come  out  of  the  estate. 

The  Lord  Justice  Knight  Bruce.  —  We  both  desire  to  be 
understood  as  guarding  ourselves  from  saying  what  in  our  judg- 
ment would  have  been  the  proper  decision  if  the  commissioner  had 
approved  the  proposal  under  the  arrangement  clauses.  He  has 
not  done  so.  Having  regard  to  that  fact,  to  the  dates,  and  to  the 
other  circumstances,  we  are  of  opinion  (and  as  to  myself  almost 
with  regret,  so  far  as  I  am  able  with  propriety  to  express  it)  that, 
ex  debito  justitice,  this  bankruptcy  should  be  proceeded  with. 
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ADMINISTRATION  SUIT.    See  Insolviincy. 

ACQUIESCENCE. 

Decree  setting  aside  an  agreement  as  having  been  signed  by  the  plaintiff 
under  circumstances  amounting  to  pressure  or  duress,  reversed,  the 
Court  of  appeal  (without  pronouncing  upon  the  question  of  duress) 
being  of  opinion  that  the  plaintiff,  with  a  knowledge  of  all  the  facts, 
had  voluntarily  acted  under  the  agreement,  and  had  done  so  to  the 
prejudice  of  the  defendant.  —  Ormes  v.  Beadd,  833. 
See  Laches.    Lying  by.    Portions. 

AFFIDAVIT.    See  Practicb,  1. 

AGREEMENT  TO  TAKE  SHARES.    See  Shares,  2. 

AMENDED  BILL  (Interrogatories  to).     See  Practice,  2. 

ANNUITY. 

A  testator  devised  and  bequeathed  to  trustees,  their  heirs,  executors,  and 
administrators,  all  and  singular  his  freehold,  leasehold,  and  copyhold 
estates,  and  also  all  his  personal  estate,  of  what  nature  or  kind  soever 
the  same  might  be,  upon  trust  to  pay  and  make  up  to  his  wife  12002. 
per  annum,  including  any  sums  of  money  to  which  she  might  be  enti- 
tled under  her  late  father^s  will,  by  equal  quarterly  payments, 
for  and  during  the  term  of  her  natural  life ;  and  *  directed,  that  *  664 
from  and  after  the  decease  of  his  wife  the  said  sum  of  1200^  so 
to  be  paid  to  her  should  go  and  be  equally  divided  unto  and  amongst 
all  and  every  the  testator^s  children  who  should  be  then  living,  share 
and  share  alike.  # 

Held,  that  the  gift  was  not  of  a  perpetual  annuity,  but  was  limited  to  the 
lives  of  the  testator^s  widow  and  children.  —  Lett  v.  BandaU,  388. 

ANSWER.    See  Injunction. 

APPEAL.    See  Practice,  8,  9. 

APPOINTMENT.    See  Power  of  Appointment. 

ARBITRATION.    See  Bankruptcy,  6. 

ARRANGEMENT  (under  Bankrupt  Act).     See  Bankruptcy,  8. 
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ARREARS.    See  Vestixg  Order. 

ASSETS  (Settlement  of).    See  Settlement. 

ATTACHMENT  (under  Common  Law  Procedure  Act) .     See  Judomext. 

ATTORNEY  (Power  of).    See  Power  of  Attorney. 


BANKRUPTCY. 

1.  A  sbip-builder  assigned  to  a  creditor  an  unfinished  ship,  and  agreed  to 

complete  it  at  his  own  expense,  thevalue  of  the  finished  ship  to  be  set 
off  against  an  equal  amount  of  the  pre-existing  debt.  This  ship- 
builder's course  of  trade  was  to  build  ships  on  his  own  account  and  sell 
them  when  completed.  Before  he  had  quite  completed  this  ship  he 
became  bankrupt : 

Hdd^  that  the  ship  did  not  pass  to  his  assignees  as  being  within  his  order  and 
disposition. 

The  creditor  having  filed  his  bill  to  establish  his  right  to  the  proceeds  of  the 
ship  (which  had  been  sold  without  prejudice  under  an  arrangement 
between  him  and  the  assignees),  the  assignees  by  their  answer  sub- 
mitted, that  the  assignment  did  not  pass  the  property  in  the  ship,  and 
that  if  it  did,  the  ship  passed  to  them  as  being  within  the  order  and  dis- 
position of  the  bankrupt ;  that  the  transaction  was  a  mortgage  and  not 
a  sale,  and  that  it  was  not  entered  into  for  its  ostensible  purpose ;  but 
they  did  not  raise  the  point  that  the  assignment  was  a  fraudulent  pref- 
erence, or  otherwise  objectionable  on  the  ground  of  fraud : 

Heldy  that  the  case  of  fraud  or  fraudulent  preference  was  not  open  to  them ; 
and,  per  the  Lord  Justice  Turner,  it  could  not  have  been  effectually 
raised  without  a  cross-bill ;  and  as  the  assignees  had  had  ample  oppor- 
*665  opportunities  of  *  investigating  the  case  in  time  to  raise  the  case  of. 
fraud  by  their  answer,  leave  ought  not  now  to  be  given  to  file  a  cross- 
bill for  the  purpose  of  raising  it.  —  Holdemesa  t.  Rankin,  258. 

2.  W.,  a  chemist,  allowed  S.,  who  was  an  uncertificated  bankrupt,  to  carry 

on  business  as  a  jeweller  in  the  name  of  W.,  but  for  his  own  benefit, 
W.  making  himself  liable  for  the  debts.  Some  persons  to  whom  S. 
applied  for  goods  asked  W.  whose  the  business  was,  to  which  he 
replied,  that  it  was  his,  and  that  S.  was  carrying  it  on  for  him.  S. 
absconded,  carrying  away  all  the  goods  belonging  to  that  business,  and 
W.  shortly  afterwards  became  bankrupt,  almost  all  his  debts  being 
debts  contracted  by  S.  in  the  jewellery  business : 
Heldy  reversing  the  decision  of  the  commissioner,  that  the  representation  by 
W.  that  the  busines%was  his,  was  not  a  fraud  disentitling  him  to  a 
certificate.  —  Ex  parte  Wildbore,    Re  Wildbare,  621. 

3.  A  man  on  his  marriage  gave  to  trustees  a  bond  conditioned  for  payment 

of  10002.  with  interest.  By  a  settlement  of  even  date  it  was  declared 
that  the  trustees  should,  during  his  life  or  until  he  should  become  bank- 
rupt or  insolvent,  allow  him  to  retain  in  his  hands  the  1000/.  or  such 
parts  of  it  as  he  should  think  fit.  In  1826  he  became  bankrupt.  The 
trustees  in  1827  proved  for  the  whole  10002.,  but  the  commissioners 
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expunged  the  proof,  and  the  trustees  did  not  take  any  steps  to  hare  a 
value  set  upon  the  bond  as  for  a  sum  payable  on  the  bankrupt's  death, 
and  to  be  allowed  to  prove  for  the  amount  of  the  valuation.  In  1860, 
the  bankrupt  being  dead,  and  fresh  assets  having  come  in,  the  trustees 
applied  again  to  prove  for  the  whole  amount. 

Heldy  that  although  the  provision  for  calling  in  the  money  on  bankruptcy 
•was  void,  the  debt  was  valid  as  a  debt  payable  upon  the  death  of  the 
bankrupt,  and  that  proof  of  it  ought  now  to  be  allowed,  not  disturbing 
former  dividends. 

Hdd^  that  the  decision  in  1827  was  not  a  judgment  against  the  present  claim, 
the  debt  not  being  then  payable,  and  no  attempt  having  been  made  to 
prove  for  it  on  the  footing  of  its  being  payable  in  futuro,  —  Ex  parte 
Boddum,     Re  Taylor,  625. 

4.  A  relation  of  a  bankrupt  agreed  to  purchase  all  the  undistributed  assets  at 
a  price  much  above  their  real  value,  upon  condition  that  the  adjudica- 
tion should  be  annulled.  A  petition  was  then  presented  by  the  trade 
assignee,  with  the  consent  of  all  the  creditors  and  with  the  concurrence 
of  the  bankrupt,  to  annul  the  adjudication,  and  was  dismissed  by  the 
commissioner,  because  the  certificate  had  been  absolutely  refused,  on 
account  of  the  bankrupt's  having  lost  more  than  200^  by.  time  bargains 
in  stock  during  the  year  before  his  bankruptcy,  but  on  appeal 
the  *  prayer  of  the  petition  was  granted.  — Ex  parte  Clark.  Be  •  666 
Copeland,  631. 

6.  P.,  a  member  of  the  stock  exchange,  advanced  to  M.,  another  member, 
on  a  deposit  of  foreign  railway  shares,  a  sum  of  money  equal  to  their 
then  market  value,  such  sum  to  be  repaid  on  the  next  settling  day. 
According  to  the  rules  of  the  stock  exchange,  if  such  a  loan  i^  not 
repaid  on  the  day  named,  the  lender  is  entitled  to  retain  the  shares  at 
the  market  price  of  that  day,  the  difference  being  paid  by  the  lender 
to  the  borrower,  or  vice  versa,  according  as  the  value  of  the  shares  at 
the  then  market  price  exceeds  or  falls  short  of  the  sum  lent.  M.  did 
not  pay,  on  the  day,  but  the  difference  was  paid  and  the  transaction 
carried  on  till  the  next  settling  day  as  a  loan  of  a  sum  equal  to  the 
market  value  of  the  shares  on  the  day  when  the  original  loan  ought  to 
have  been  paid,  and  so  on  from  time  to  time,  interest  being  allowed  in 
account.  M.  was  at  last  declared  a  defaulter,  and  subsequently  was 
adjudged  bankrupt.  P.  took  to  the  shares,  which  were  worth  less  than 
the  money  due,  and  claimed  to  prove  for  the  deficiency.  Held,  revers- 
ing the  decision  of  the  commissioner,  that  this  was  not  a  wagering 
transaction,  and  that  the  proof  must  be  admitted. 

X.,  another  member  of  the  stock  exchange,  agreed  to  sell  to  M.,  at  a  price 
then  named,  100  shares  in  a  foreign  railway,  X.  then  having  that  num- 
ber of  shares.  The  transaction  was  to  be  completed  on  the  next  settling 
day.  The  rules  of  the  stock  exchange  in  such  cases  are  similar  to 
those  in  the  case  of  loans  on  deposit.  M.  did  not  take  up  the  shares 
on  the  day  appointed,  but  the  difference  of  the  value  was  paid  and  the 
transaction  carried  on  to  the  next  settling  day,  as  a  purchase  at  the 
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market  price  of  the  then  settling  day,  and  so  on  from  time  to  time. 
The  shares  remained  with  the  vendor,  but  the  dividends  were  accounted 
for  to  M.  Some  months  after  the  original  contract,  X.  bought  back 
twenty  of  the  shares  and  accounted  to  M.  for  the  price,  and  the  con- 
tract was  carried  on  for  the  remaining  eighty  only.  On  M.  being 
declared  a  defaulter,  X.  took  to  the  eighty  shares,  which  were  worth 
less  than  the  price  agreed  upon  in  the  last  continuation  of  the  contract, 
and  sought  to  prove  for  the  difference.  HM^  that  looking  at  all  the 
circumstances,  and  especially  at  the  repurchase  of  part  of  the  shares, 
the  transaction  must  be  considered  to  have  been  a  bmia  Jide  contract 
of  sale,  and  not  a  scheme  to  cover  a  waci^ering  bargain  for  payment  of 
differences,  and  that  the  proof,  therefore,  must  be  admitted.  —  Re 
Morgan,    Ex  parte  PhiUipa.    Ex  parte  Marnham,  634. 

6.  A.  accepted  a  bill  of  exchange,  but  became  bankrupt  before  it  fell  due. 

On  its  coming  due,  B.  paid  it  for  the  honour  of  A.,  but  there  was  no 
667  protest  of  the  bill  for  non-payment,  *nor  did  B.  make  any  formal 
stat^ent  that  he  paid  it  for  the  honour  of  A.  B.  then  claimed  to 
prove  for  the  amount  of  the  bill.  The  question  whether  he  was 
entitled  to  prove  was  by  him  and  the  assignees  referred  to  arbitra- 
tion, without  any  such  authority  as  is  required  by  section  153  of  the 
bankrupt  Law  Consolidation  Act.  B.  never  repudiated  the  reference, 
but  argued  the  case  on  its  merits  before  the  referee,  and  took  up  the 
award,  by  which  the  referee  decided  that  there  was  no  right  of  proof. 

Held,  that,  whether  an  award  under  such  a  reference  could  have  bound  the 
estate  of  the  bankrupt  or  not,  B.,  having  taken  the  chance  of  having  a 
decision  in  his  favour,  could  not  object  to  the  validity  of  the  award  on 
the  ground  of  the  non-compliance  with  the  requisitions  of  the  Act. 

Per  the  Lord  Justice  Turner.  The  reference  being  unauthorized,  this  award 
coiild  not  have  bound  the  estate  nor  the  commissioner. 

Per  the  Lord  Justice  Knight  Bruce.  Apart  from  the  award,  B.  would 
have  been  entitled  to  prove.  —  Ex  parte  Wyld,     Re  Wyld,  642. 

7.  Where  an  order  to  wind  up  a  joint-stock  company  has  been  made  in  Chan- 

cery, and,  under  the  power  given  to  the  Court  by  the  Joint-stock 
Companies  Act,  1866,  §  74,  the  subsequent  proceedings  for  winding  up 
the  company  have  been  remitted  to  the  District  Court  of  Bankruptcy 
within  the  jurisdiction  of  which  the  registered  office  of  the  company  is 
situate,  the  commissioner  of  the  District  Court  has  jurisdiction  to  com- 
mit a  contributory  for  disobedience  to  an  order  for  a  call  duly  made 
and  served  upon  him.  —  Ex  parte  Hirtzd.  Re  United  OenereU  Bread 
and  Flour  Corhpany,  668. 

8.  Where  an  act  of  bankruptcy  had  been  committed  before  a  petition  for 

arrangement  was  presented  under  the  211th  section  of  the  Act  of  1849, 
held  that  a  creditor  was  entitled  to  proceed  under  a  petition  for  adjudica- 
tion in  bankruptcy,  notwithstanding  the  pendency  of  the  petition  for 
arrangement,  no  resolution  having  been  previously  confirmed  by  the 
commissioner.  —  Ex  parte  Treheme*  Re  Saunders,  666. 
See  Estate  Tail.    Winding-up  Acts. 
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BASE  FEE.    See  Estatb  Tail. 

BILL  OF  EXCHANGE.    See  Bankbuftct,  6. 


CAVEAT.    See  EInrolmbnt  of  Decree. 
CERTIFICATE.    See  Bankruptcy,  2. 
CHARITY. 

1.  The  Penzance  Public  Library  was  established  and  kept  on  foot  *hj    *  668 

the  subscriptions  of  certain  inhabitants  of  Penzance,  for  the  pur- 
pose of  purchasing  and  preserving  books  for  the  use  of  such  sub- 
scribers. The  subscribers  were  elected  by  ballot,  and  the  management 
of  the  library  conducted,  according  to  printed  rules,  by  officers  chosen 
by  the  subscribers  from  amongst  themselves.  By  one  of  these  rules  it 
was  provided,  that  the  property  in  the  books  and  every  thing  else 
belonging  to  the  library  8hould  be  altogether  vested  in  the  officers  for 
the  time  being,  who  should  be  trustees  for  the  subscribers ;  and  another 
rule  provided  that  the  institution  should  not  be  broken  up  so  long  as 
ten  members  remained :  Held,  that  a  devise  of  freeholds  to  the  trustees 
for  the  time  being  of  the  Penzance  Public  Library,  to  hold  to  them 
and  their  successors  for  ever,  for  the  use,  benefit,  maintenance,  and 
support  of  the  said  library,  was  void,  as  tending  to  a  perpetuity.  — 
Came  v.  Long,  75. 

2.  By  the  terms  of  a  scheme  for  the  regulation  of  a  charity  for  the  presenta- 

tion of  exhibitioners  to  the  universities,  the  exhibitioners  were  to  be 
elected  from  boys  '*  who  shall  have  been  ^^  or  **  who  have  been  ^  three 
years  at  the  free  grammar  school  of  W.    Held,  that  the  boys  to  be 
elected  were  boys  who  had  been  three  years  at  the  school  at  the  time 
of  and  immediately  preceding  the  election. 
It  is  not  according  to  the  course  of  the  Court  to  remove  persons  who  have 
been  elected  as  objects  of  a  charity,  upon  an  erroneous  construction  of 
the  scheme  for  its  regulation,  where  the  election  has  been  made  bond 
fide  and  without  fraud  or  corruption. 
Petitioners  seeking  to  have  a  construction  put  upon  a  scheme  for  the  regula- 
tion of  a  charity,  though  induced  mainly  by  private  interest  to  apply 
to  the  Court,  hM,  nevertheless,  entitled  to  their  costs  out  of  the 
charity  funds,  there  having  been  a  bond  fide  substantial  ground  for  the 
application.  —  In  re  Storie^s  University  Oift,  629. 

COLOURABLE  TRANSFER.    See  Contributory. 

COMMISSION.    See  Lunacy,  2. 

COMPENSATION.    See  Vendor  and  Purchaser. 

CONDITION. 

A  testator  bequeathed  600Z.  to  J.,  his  eldest  son,  with  a  proviso  that,  if  the 
legatee  should  neglect  to  convey,  within  six  months  after  request,  his 
interest  in  the  B.  estate  to  £.,  another  of  the  testator^s  sons,  the  con- 
ditional gift  was  to  become  thenceforth  wholly  void.  The  testator, 
after  the  execution  of  his  will,  purchased  all  the  legatee's  interest  in  the 
B.  estate  for  800/. 
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'*  669    Held,  that  the  legatee  was  entitled  *  to  the  500/.,  discharged  of  the  con- 
dition. —  Walker  v.  Walker,  255. 
CONFIRMATION.    See  Acquiescbncb. 
CONSIDERATION.    See  Sbttlkment. 
CONSTRUCTION. 

1.  A  testator  bequeathed  a  legacy  upon  trust  for  his  widow  for  life,  and  after 

her  death  upon  trust  for  A.  and  B.  in  equal  shares.  "  And  in  case  of 
the  death  of  either  of  them  in  the  lifetime  of  my  said  wife,  then  upon 
trust  to  pay  the  whole  of  the  said  trust  fund  unto  the  survivor  of  them, 
the  said  A.  and  B.,  his  executors,  administrators,  or  assigns/' 

A.  died  in  the  lifetime  of  the  widow. 

Held,  that  upon  his  death  B.  acquired  an  indefeasible  vested  interest  in  the 
whole  fund. 

Scurfield  v.  Howes,  3  Bro.  C.  C.  90,  approved.  —  White  v.  Baker,  55. 

2.  A  testator  gave  his  real  and  personal  estate  upon  trust  as  to  the  income 

for  his  brothers  E.  and  C.  or  the  heirs  of  their  bodies,  and  declared 
that  if  either  brother  should  die  leaving  heirs  of  his  body,  then  the 
share  of  such  brother  should  descend  to  such  heirs ;  but  if  one  brother 
should  die  without  lawful  issue,  then  the  whole  income  should  be  paid 
to  the  surviving  brother,  or  in  case  of  his  death  also  to  his  lawfully 
begotten  heirs ;  but  in  case  both  brothers  should  demise  without  issue 
lawfully  begotten,  then  the  whole  property  should  be  divided  among 
the  testator^s  nearest  of  kin.  And  the  testator  appointed  executors, 
with  power  to  appoint  other  executors,  as  to  them  might  seem  fit,  also 
with  full  power  to  get  in  and  receive  all  moneys  or  securities  for  money, 
and  to  sell,  dispose  of,  and  convert  into  money  all  other  his  real  and 
personal  estate  either  by  public  auction  or  private  contract,  as  to  them 
should  seem  meet. 

Held,  affirming  the  decision  of  Vice-Chancellor  Stuart,  that  there  was  an 
effectual  gifl  over  of  the  personalty  to  the  next  of  kin  in  the  event  of 
E.  and  C.  dying  without  leaving  issue  at  their  respective  deceases. 

Per  the  Lord  Chancellor.  Whether  the  29th  section  of  the  Wills  Act  (7 
Will.  4,  and  1  Vict.  c.  26)  applies  in  the  case  of  a  gift  over  of  per- 
sonalty which  is  included  along  with  realty  in  a  preceding  gift  which 
creates,  without  implication  from  the  gift  over,  an  estate  tail  in  the 
realty,  qucere, 

Heldf  reversing  the  decision  of  the  Vice-Chancellor,  that  there  was  no  conver- 
sion of  the  real  estate  into  personalty  from  the  death  of  the  testator. 
Held,  also,  that  the  brothers  took  the  real  estates  as  tenants  in  common 
*  670       in  tail,  with  cross-remainders  in  tail,  with  remainder  *  to  the  next  of 
kin  in  fee.  —  Oreenway  v.  Oreenway,  128. 

8.  A  testator  gave  his  residuary  estate  upon  trust,  in  case  he  lefl  no  child 
him  surviving,  for  his  wife  for  life,  if  she  should  so  long  continue  his 
widow,  but  if  she  should  marry  again,  upon  trust  to  pay  one-half  of 
the  dividends,  and  after  her  death  upon  trust  to  pay  the  whole  thereof 
to  the  testator^s  brother  and  sister  during  their  joint  lives,  equally  to 
be  divided,  and  afler  the  decease  of  either  of  them  the  said  brother  and 
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sister  to  pay  the  same  wholly  to  the  survivor  for  life,  and  after  the 
decease  of  **  every  of  them,"  bis  wife,  brother,  and  sister,  the  testator 
declared  that  the  trust  fund  and  the  dividends  thereof  were  to  be  held 
in  trust  for  the  children  of  the  brother. 
Hdd,  that  a  moiety  of  the  income  accruing  due  afler  the  second  marriage  of  the 
widow  and  between  the  death  of  the  survivor  of  the  brother  and  sister 
and  that  of  the  widow  (who  survived  them)  neither  belonged  to  the 
widow  nor  was  undisposed  of,. but  belonged  to  the  brother^s  only  child. 
—  Brown  v.  Jervis,  168. 

4.  Testator  gave  freehold  and  leasehold  property  in  trust  for  his  widow  for 

life  with  remainder  to  his  niece  for  life,  and,  on  her  decease,  for  all  and 
every  the  child  and  children  of  the  niece,  and  for  their  respective  heirs, 
executors,  and  administrators,  as  tenants  in  common,  the  said  children 
to  become  beneficially  interested  on  the  death  of  their  parent. 
Held,  that  the  children  of  the  niece  took  vested  interests  on  their  respective 
hirtha,  —  M' Lachlan  v.  Taitt,  449. 

5.  Disposition  by  a  codicil  of  '*  all  my  real  and  personal  estate  and  e£Pects,'* 

held,  on  the  context,  not  to  include  a  fund  of  personal  estate  specifi- 
cally disposed  of  by  the  will. 

A  testator  bequeathed  a  fund  to  his  nephews  and  nieces  who  should  be  living 
at  his  death,  and  directed  that,  in  case  of  the  death  of  any  of  them 
before  receiving  their  respective  shares,  the  share  or  shares  of  them, 
her,  or  him  so  dying  should  go  to  the  survivors. 

ffdd,  by  Vice-chancellor  Kindei^sust,  that  the  share  of  a  niece  was  divested 
by  her  death  within  a  year  afler  the  testator^s  death ;  but  per  the 
Lord  Justice  Turner,  semble,  an  inquiry  ought  to  have  been  directed 
at  what  time  the  fund  could  have  been  paid  over.  —  In  re  ArrowsmWCa 
Truata,  474. 

6.  A  testator  devised  property  to  A.  for  life,  remainder  to  B.  and  C.  in  fee 

upon  trusts,  and  appointed  A.,B.,  and  C.  his  executors.  By  a  codicil 
he  revoked  the  appointment  of  B.  to  be  a  trustee  and  executor,  and 
appointed  A.,  C,  and  D.  trustees  and  executors,  as  fully  and  effectually 
to  all  intents  and  purposes  and  in  all  respects  as  if  they  had  originally  by 
his  will  been  appointed  to  be  the  trustees  and  executors  thereof. 
♦  Held,  that  the  legal  estate  passed  to  A.,  C,  and  D.  —  Re  Turner,  627.    *  671 

7.  An  officer  in  the  army  by  his  will,  m^de  on  his  way  to  England  on 

sick  leave,  afler  bequeathing  two  small  legacies  to  a  non-commissioned 
officer  and  private  of  his  regiment,  and  directing  his  portmanteau, 
carpet-bag,  and  sea-chest  to  be  sent  to  his  father^s  residence  in  Eng- 
land, begged  that,  afler  those  sums  and  other  necessary  expenses  had 
been  provided  for,  the  remainder  of  his  money  and  effects  might  be 
expended  in  purchasing  a  suitable  present  for  his  godson,  H.  F.  D. 
(then  a  child  of  a  year  old),  son  of  the  paymaster  of  the  regiment : 
Held,  that  the  residue  of  the  testator^s  personal  estate,  consisting  of 
reversionary  interests  in  certain  sums  of  stock,  did  not  pass  to  his  god- 
son. —  Borton  v.  Dunbar,  338. 

See  Annuity.    Portions. 
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CONSTRUCTIVE  FRAUD. 

Where  a  widower  married  the  sister  of  his  deceased  wife :  Hdd,  that  the  rela- 
tion thas  constituted  imposed  upon  the  widower,  claiming  the  benefit 
of  a  settlement  made  on  bim  by  his  wife^s  sister,  the  onus  of  showing 
that  at  the  time  of  entering  into  the  transaction  she  was  fully,  fairly,  and 
truly  informed  of  its  character  and  of  her  legal  status. 
Such  a  marriage  and  consequent  cohabitation  hdd  not  a  sufficient  considera- 
tion to  support  a  conveyance  by  the  wife^s  sister  of  her  property  to 
the  widower  absolutely.  —  Coulson  v.  Allison,  521. 
CONSTRUCTIVE  TRUST.    See  Lying  by. 
CONTINGENT  LIABILITY.    See  Lkasbholds. 
CONTRIBUTORY. 

Although  a  shareholder  in  an  abortive  company  (the  shares  in  which  pass  by 
the  delivery  of  scrip  certificates)  may  transfer  his  shares  to  an  insol- 
vent, for  the  purpose  of  getting  rid  of  liability,  the  transaction  muat 
be  a  real  one  and  not  a  false  or  hollow  contrivance. 
Whether  a  bond  fide  transfer  made  some  time  afler  a  petition  for  winding  up 
the  company  under  the  Winding-up  Acts  has  been  filed  and  advertised 
would  be  valid,  queered  —  In  re  The  Mexican  and  South  American  Com- 
pany.    Costell6*s  Case,  802. 

See  Sharks,  2. 
CONVERSION.    See  Construction,  2. 
COPYHOLD. 

The  lord  may  drive  carriages  along  a  tramway  under  copyholds  of  the 
manor,  for  the  purpose  of  working  mines  within  the  manor,  but  not  of 
working  mines  beyond  its  limits,  and  a  bill  will  lie  for  an  injunction  at 
the  suit  of  a  copyholder  to  restrain  the  lord  from  using  the  tramway 

*  672       for  the  latter  purpose ;  *  nor  is  it  an  objection  to  such  a  bill  that  the  copy- 

holder is  not  in  possession  of  the  surface,  but  has  let  it  to  a  tenant.  — 
Bowser  v.  Mcudean,  415. 

COSTS.    See  Charity,  2.    Executor  of  Trustbb.    Lands  Clauses  Act,  1. 
Lunacy,  1,  2,  3.    Practice,  4.    Vendor  and  Purchaser. 

COVENANT.    See  Lease. 

CREDITORS'  SUIT. 

T.  and  G.  were  partners  in  building  an  hotel.  6.  bought  the  share  of  T., 
who  had  conducted  the  building,  and  agreed  to  pay  all  the  expenses. 
6.  died,  and  at  his  death  3562.  was  due  from  him  to  T.  in  respect  of 
bills  which  T.  bad  paid  for  the  building.  A  decree  was  made  to  admin- 
ister G.'s  estate.  T.  carried  in  a  proof  for  the  3562.  along  with  82Z. 
which  he  had  paid  since  G.'s  death.  The  3562.  was  allowed  and  paid, 
the  82/.  disallowed,  and  the  estate  was  distributed.  After  this  T.  was 
obliged  to  pay  further  bills  for  the  building,  and  filed  a  bill  against  the 
residuary  legatees  and  devisees  of  G.  to  recover  these  sums  and  the 
822. 
Held,  by  the  whole  Court,  that  the  suit  was  maintainable  as  regarded  the 

sums  paid  since  the  certificate. 
Held,  by  the  Lords  Justices,  the  Lord  Chancellor  doubting,  that  it  not 
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appearing  on  what  ground  the  827.  had  been  disallowed,  the  plaintiff 
had  not  lost  his  rights  as  to  that  sum. 
HMf  that  the  executor  was  not  a  necessary  party  to  the  suit.  —  Thomcu  v. 
Griffith,  655. 


DECREE.    See  Practice,  4.    (Enrolment  of) .    See  Enrolment  of  Decree. 

(Service  of).    See  Practice,  5. 
DEBTS  (Proof  of).    See  Creditors'  Suit. 

DEVISE.    See  Mortgage.     (By  Implication).    See  Construction,  .6. 
Directors.    See  joint-stock  Company. 
DIVORCE.    See  Fraud. 


ENROLMENT  OF  DECREE. 

On  the  14th  June  the  docket  of  a  decree  at  the  Rolls  dismissing  the  plain- 
tiff's bill  was  deposited  with  the  clerk  of  records  and  writs  for  enrol- 
ment, and  on  the  same  day  forwarded  \o  the  office  of  the  secretary  of 
the  Master  of  the  Rolls,  who  signed  it  on  that  day.     On  the  15th  June 
a  caveat  was  lodged  at  the  office  of  the  secretary  of  the  Master  of  the 
Rolls,  where  both  the  docket  and  the  caveat  remained  till  the  19th, 
when  the  docket  signed  by  the  Master  of  the  Rolls  was  returned 
to  the  *  clerk  of  records  and  writs,  who  procured  the  Lord  Chan-    *  676 
cellor^s  signature  to   be  adhibited   thereto  on  the  20th  June: 
Held,  that  the  caveat  came  too  late  to  prevent  the  enrolment.  —  Bick- 
etts  V.  Martin^  163. 

EPISCOPAL  AND  CAPITULAR  ESTATES  ACT.    See  Lands  Clauses 

Act,  2. 

EQUITABLE  ASSIGNMENT  OF  CHATTELS.    See  Execution. 

*  EQUITY  TO  A  SETTLEMENT.    See  Wife.  •678 

ESTATE  TAIL. 

Although  a  conveyance  by  a  tenant  in  tail,  without  a  disentailing  assurance, 
will  in  general  pass  the  fee,  only  determinable  by  the  entry  of  the 
issue  inheritable  under  the  entail,  yet  the  conveyance  under  the  1  Geo. 
4,  c.  119,  by  a  tenant  in  tail  who  waft  an  insolvent  debtor,  was  held  to 
be,  without  any  such  entry,  defeated  by  a  statutory  conveyance  under 
a  subsequent  bankruptcy,  such  statutory  conveyance  not  operating  like 
a  recovery  by  way  of  confirmation  of  the  previous  conveyance. 
An  insolvent  debtor  in  1825  took  the  benefit  of  the  then  Insolvent  Debtors* 
Act  (1  Geo.. 4,  c.  119),  and  executed  the  usual  conveyance  and  assign- 
ment of  all  his  estate  and  effects  to  the  provisional  assignee  in  insol- 
vency, but  did  not  include  in  his  schedule  or  disclose  to  the  provisional 
assignee  an  interest  to  which  he  was  entitled  as  tenant  in  tail  in  remain- 
der, expectant  on  the  death  of  his  father,  in  certain  real  estate.  The 
father  died  in  1826,  and,  in  1829,  the  insolvent  conveyed  his  estate  tail 
by  way  of  mortgage,  and  afterwards  became  bankrupt,  when  his  estate 
tail  was  in  1834  barred  by  the  oommisflioner  by  a  deed,  in  which  the 
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mortgagees  joined :  Hdd,  that  the  interest  of  the  provisional  assignee 
in  insolvency  in  the  estate  ceased  on  the  death  of  the  insolvent  in  1844, 
and  that  the  estate  belonged  to  the  mortgagees  and  assignees  in 
bankruptcy.  —  Sttirgis  v.  Morse,  223. 

ESTOPPEL.    See  Portions. 

EVIDENCE. 

A  letter  written  by  a  deceased  solicitor,  purporting  to  act  as  the  solicitor  of 
a  particular  individual,  held  not  receivable  in  evidence,  as  having 
been  written  by  the  authority  of  that  individual,  on  proof  merely  that 
there  was  such  a  solicitor  in  practice  at  the  time,  that  the  letter  was  in 
his  handwriting,  and  that  it  came  from  the  custody  of  the  person  to 
whom  it  purported  to  be  addressed ;  and  held  that,  in  order  to  render 
the  letter  receivable,  it  must  be  proved  aliunde  that  the  writer  had 
been  duly  authorized  by  the  individual  for  whom  he  professed  to  act  aa 
solicitor. 
Where  bills  of  costs  of  a  deceased  solicitor  to  trustees  introduced  the  name 
of  the  cestui  que  trust  as  having  been  personally  present  when  the  busi- 
ness was  transacted,  and  the  bills  had  been  paid  by  the  trustees  and 
allowed  in  their  settlement  of  accounts  with  the  cestui  que  trust,  held 
that  the  bills  were  admissible  in  evidence  against  the  cestui  que  trust  in 
a  suit  instituted  by  him  upwards  of  twenty  years  aflerwards  against  the 
trustees.  —  Bright  v.  Legerton,  606. 

•  674    •  EXECUTION. 

Where  equitable  assignees  of  chattels  to  be  subsequently  acquired  had 
neglected  to  perfect  their  title  to  the  chattels  by  any  act  tantamount  to 
taking  possession  before  the  chattels  were  taken  under  an  execution : 
Held,  that  the  title  of  the  execution  creditor  was  to  be  preferred.  — 
Holroyd  v.  Marshall,  596. 

EXECUTOR.    See  Leaseholds. 

EXECUTOR  OF  TRUSTEE. 

The  executrix  of  a  deceased  and  sole  trustee  having  declined  to  receive  and 
pay  the  dividends  of  a  sum  of  stock  left  standing  in  the  name  of  the 
trustee,  the.  cestui  que  trust  filed  a  bill  against  her  for  the  appointment 
of  new  trustees,  a  transfer  of  the  trust  fund  and  payment  of  a  dividend. 
Held,  that  the  executrilk  was  entitled  to  her  costs  out  of  the  fund.  — 
Legg  v.  Mackrell,  651. 

EXECUTORY  DEVISE.    See  Waste. 

EXONERATION.    See  Mortgage. 


FIDUCIARY  RELATION.    See  Constructivb  Fraud. 

FOLLOWING  TRUST  MONEY. 

Two  provisionally  registered  projected  railway  companies  had  the  same 
finance  committee,  who,  in  1845,  transferred  sums  amounting  to  17,000^ 
from  the  account  of  one  to  that  of  the  other.  The  directors  of  the 
latter  company,  without  authority,  paid  10,0002.,  part  of  the  above 
amount,  as  a  deposit  in  respect  of  an  unauthorized  contract  to  pur- 
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chase  canals  from  certain  canal  companies,  and  afterwards,  in  1846, 
repaid  to  the  other  company  14,2002.  In  1849  both  companies  were 
ordered  to  be  wound  up  under  the  Winding-up  Acts.  In  1850  the 
official  manager  of  the  borrowing  company  sued  in  equity  the  canal 
companies  for  the  10,0002.,  and  obtained  a  decree  for  payment  of  that 
amount ;  but,  being  unable  to  enforce  payment,  assigned  the  benefit  of 
the  deiTce  for  7300/.,  which  was  applied  partly  in  payment  of  debts 
of  the  borrowing  company,  and  partly  in  payment  of  costs.  In  1858 
the  official  manager  of  the  lending  company  claimed  from  the  official 
manager  of  the  borrowing  company  the  di£Perence  between  the  17,0002. 
and  the  14,200/.     Hdd :  — 

1.  That  this  balance  might  be  traced  and  identified  as  part  of  the  7300/. 

received  as  the  consideration  for  the  assignment  of  the  benefit  of  the 
decree. 

2.  That  it  was  payable  to  the  claimant  in  full. 

3.  That  length  of  time  and  change  of  circumstances,  and  absence  of  in- 

terference  on  the  part  of  the  lending  company  in  the  suit 
*  against  the  canal  companies,  constituted  no  defence.  — Ernest    *  675 
V.  Croysdill,  176. 
FORFEITURE.    See  Lease. 
FRAUD. 

Non-disclosure  of  antenuptial  incontinence  on  the. part  of  a  wife  held  not  to 
be  such  a  fraud  upon  the  husband  as  to  entitle  him  to  set  aside  a 
settlement  made  upon  the  marriage. 
But,  semble^  that  adultery,  committed  before  separation,  will  invalidate  a 

separation  deed. 
The  Court  of  Chancery  has  no  jurisdiction  to  deprive  an  adulteress,  whose 
marriage  has  been  dissolved,  of  any  benefit  under  the  settlement  made 
upon  the  marriage. 
The  circumstance  of  a  wife  having  induced  her  husband  to  execute  a  deed 
of  separation,  in  contemplation  of  a  renewal  of  the  illicit  intercpurse, 
held  sufficient  to  invalidate  the  deed.  —  Evans  y,  Carrington^  481. 
See  Bankruptcy,  2.    Constructive  Fraud. 
FRAUDULENT  PREFERENCE.    See  Bankruptcy,  1. 

GIFT  OVER.    See  Construction,  3. 

HUSBAND  AND  WIFE.    See  Wife. 

IMPLICATION.    See  Construcktion,  6. 

INJUNCTION. 

-Where  an  injunction  is  granted  until  answer  "  or  further  order/*  it  is  not 
dissolved  ipso  facto  by  the  defendant's  putting  in  a  sufficient  answer, 
but  remains  in  force  until  it  is  discharged  by  order  of  the  Court,  the 
practice  in  this  respect  not  being  altered  by  the  Stat.  15  &  16  Vict, 
c.  86.  —  Ooddeen  v.  Oakley,  168. 

INCONTINENCE.    See  Fbaud. 
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INCUMBRANCER.    See  Fracticb,  3. 

INSOLVENCY. 

An  insolvent  in  1849  took  the  benefit  of  the  1  &  2  Vict.  c.  110,  and  a  judg- 
ment was  entered  up  against  him,  pursuant  to  the  provisions  of  that 
Act.  After  his  death  a  bill  was  filed  by  a  creditor,  who  was  also  the 
assignee  under  the  insolvency,  to  administer  the  assets  of  the  insolvent. 
Hdd,  that  the  bill  was  not  demurrable  on  the  ground  merely,  that  it 
did  not  allege  either  danger  to  the  assets  of  the  deceased,  or  that  appli- 
cation had  been  made  for  the  sanction  of  tlie  Insolvent  Debtors  Court 
to  the  suit.  —  OaUworihy  v.  Durrani^  466. 
See  Estate  Tail.    Pleading,  3.    Power  of  Appointment. 

INTERROGATORIES  TO  AMENDED  BILL.    See  Pbactice,  2. 


JOINT-STOCK  COMPANY. 

A  company  was  established  for  the  purpose  of  building  an  hotel,  "  the  carry- 
ing on  the  usual  business  of  an  hotel  and  tavern  therein,  and  the  doing 
of  all  such  things  as  are  incidental  or  otherwise  conducive  to  the  attain- 
ment of  the  above  objects.*^  The  company  built  an  enormous  hotel, 
containing  317  rooms.  Before  it  was  opened  the  directors,  with  the 
assent  of  a  majority  of  the  share-holders,  agreed  to  let  a  portion  of  it, 
containing  169  rooms,  unfurnished,  to  the  India  Board,  for  offices,  at 
the  rent  of  60002.  a  year,  for  the  term  of  three  years,  with  an  option  to 
the  board  to  extend  it  to  ^ye  years.  The  directors  also  agreed  to 
make  alterations  for  that  purpose,  which  it  was  estimated  would  cost 
about  2000^,  and  cause  a  further  expense  in  restoring  the  rooms  to  a 
state  fit  for  hotel  purposes.  It  was  established  that  this  agreement  was 
not  entered  into  with  a  view  to  the  permanent  employment  of  part  of 
the  premises  for  purposes  not  authorized  by  the  constitution  of  the 
company,  but  was  adopted  as  an  interim  measure,  because  the  directors 
believed  that  the  whole  of  so  large  a  building  could  not  safely  and 
advantageously  be  opened  as  an  hotel  at  first,  and  because  they  had 
not  capital  to  open  the  whole  at  once:  Hdd,  by  the  Lord  Justice 
Knight  Bruce,  affirming  the  decision  of  Vice*Chancellor  Wood,  the 
Lord  Justice  Turner  dissenting,  that  the  agreement  was  not  yUra 
vires,  and  that  the  Court  ought  not  to  interfere.  Simpson  v.  The  West" 
minster  Palace  Hotel  Company,  141. 

See  Bankruptcy,  7.    Shares,  2. 

•677    'JUDGMENT. 

The  proceeds  of  a  call  made  under  the  Winding-up  Acts  to  provide  for  the 
payment  of  a  debt  of  the  company  may  be  attached  in  the  hands  of 
the  official  manager,  under  the  Common  Law  Procedure  Act,  to  answer 
a  judgment  against  the  creditor.  —  In  re  The  Warwick  and  Worcester 
Railway  Company,  FtUchard^s  Claim,  354. 

JURISDICTION.    See  Winding-up. 
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LACHES. 

The  doctrine  that  where  there  it  an  express  tmst  lapse  of  time  is  not  material, 
hdd  not  to  apply  in  a  case  in  which  there  had  been  gross  laches  on  the 
part  of  the  cestui  que  trust,  — Bright' y.  LegerUm,  606. 

See  Ltimo  by. 
LANDS  CLAUSES  ACT. 

1.  An  estate  stood  limited  to  B.  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail,  remainder  to  B.  in  fee.  B.  made  his  will, 
devising  all  his  real  estate  in  strict  settlement.  After  the  date  of  B.^s 
will  a  company  purchased  from  him  part  of  the  estate  under  the 
powers  of  the  Lands  Clauses  Act,  and  paid  the  purchase-money  into 
Coiirt.  B.  died  without  issue :  Beld^  that  the  company  must  pay  the 
costs  of  investing  the  purchase -money  in  real  estate,  to  be  settled  to 
the  uses  of  the  will. 

Whether  if  B.  had  died  intestate  his  heir-at-law  would  not  have  been  entitled 
to  an  investment  in  land  at  the  expense  of  the  company,  quasre,  —  Re 
de  Beauvoir,  5. 
;  2.  A  bishop  presented  a  petition  to  have  moneys  which  had  been  paid  into 
Court  by  several  railway  companies  for  lands  taken  from  the  see  applied 
in  buying  up  a  lease  of  other  land  belonging  to  the  see :  Held,  that, 
taking  together  the  Lands  Clauses  Consolidation  Act  and  the  Episcopal 
and  Capitular  Estates  Act,  the  companies  must  pay  costs  in  the  same 
way  as  if  the  purchase  had  been  of  freehold  lands. 

Edd,  also,  that  the  petition  ought  not  to  have  been  served  on  the  Ecclesias- 
tical Commissioners,  but  their  consent  out  of  court  obtained  and 
proved,  and  that  the  companies  ought  not  to  pay  the  costs'  of  their 
appearance. 

Held,  also,  that  the  costs  ought  to  be  borne  by  the  companies  in  equal  shares, 
except  the  costs  of  the  ad  valorem  stamp  on  the  assignment,  which 
ought  to  be  borne  by  them  ratably  according  to  the  amounts  which 
they  contributed  respectively  to  the  purchase-money.  —  Ex  parte  Bishop 
of  London,  14. 
LEASE. 

Where,  in  a  suit  for  specific  performance  of  an  agreement  for  a  farm- 
ing lease,  th^re  is  a  conflict  of  evidence  *  on  the  question  whether    *  678 
the  plaintiff  has  committed  breaches  of  covenant  which  would  have 
created  a  forfeiture  of  the  lease,  if  granted,  the  Court  will  decree  spe- 
cific performance,  directing  the  lease  to  be  ante-dated,  so  as  to  enable 
the  defendant  to  try  the  question  at  law.    But  such  a  decree  will  not  be 
made  unless  the  conflict  of-^  evidence  leaves  it  in  doubt  whether  there 
has  been  any  breach  which  would  render  it  proper  to  refuse  specific 
performance.     A  breach  for  that  purpose  must  be  serious  and  wilful. 
Import  of  a  covenant  to  fiurm  on  the  four-course  system.  —  Bankin  v. 
Lay,  65. 
LEASEHOLDS. 

On  the  sale  of  a  leasehold  before  the  passing  of  the  Act  22  &  23  Vict.  c.  85, 
the  purchaser  covenanted  to  indemnify  the  vendor  against  the  cove-  ^ 
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nants  of  the  lease.  He  bequeathed  the  leasehold  to  his  widow,  and 
appointed  her  his  executrix :  Held,  that  the  Act  applied,  and  that  the 
executors  of  the  widow  were  at  liberty  to  distribute  her  estate  without 
setting  apart  any  fund  to.  provide  against  the  liability  under  the  cove- 
nants.—  Be  Oreeriy  121. 

*•  LEAVING."    See  Construction,  2. 

LIBERTY  TO  APPLY.    See  Practice,  4. 

LIEN. 

Foreign  correspondents  of  a  London  firm  direct  the  firm  to  purchase  for 
them  Mexican  bonds  to  a  specified  amount,  at  a  specified  price,  and 
to  hold  the  bonds  at  the  disposal  of  the  correspondents.  The  Lon- 
don firm  make  and  notify  the  purchase,  and  write  to  the  correspond- 
ents that  they  will,  until  further  order,  retain  the  bonds  for  safe 
custody.  Held,  that  the  letters  constituted  a  special  contract  sufiicient 
to  exclude  a  general  lien  on  the  part  of  the  London  firm,  if  they  would 
otherwise  have  been  entitled  to  any. 
Semble,  that  a  general  lien  ban  not  be  claimed  according  to  any  general  law 
of  principal  and  agent,  but  only  as  arising  from  dealings  in  some 
particular  trade,  as  to  which  a  custom  to  that  effect  has  been  estab- 
lished. —  Bock  V.  Oorrissen,  484. 

LUNACY. 

1.  A  lunatic  being  tenant  in  tail  of  an  undivided  share  of  an  estate,  a  decree 

for  partition  was  made,  which  directed  that  the  lunatic^s  costs  should 
be  raised  by  mortgage  of  the  land  allotted  to  her  in  severalty.  On  the 
completion  of  the  partition  the  lands  allotted  to  the  lunatic  were  con- 
veyed to  her  simply  in  tail,  without  any  provision  for  raising  the  costs : 
Held,  by  the  Lords  Justices  sitting  in  Lunacy,  that  they  had  no  juri«- 

*  679        diction  to  authorize  the  committee  *  to  mortgage  the  land  for  the  pur- 

poses of  raising  the  costs.  —  Be  Bloomar,  154. 

2.  A  lunatic  died  in  June,  1853.    In  February,  1854,  an  order  in  lunacy  was 

made,  by  which  it  was  declared  that  the  costs  incurred  in  prosecuting 
the  commission  had  been  incurred  for  the  benefit  of  the  lunatic,  and  the 
bill  was  directed  to  be  taxed.  The  taxation  was  completed  in  Febru- 
ary, 1855 ;  and  after  this  the  solicitor  who  had  been  employed  in  prose- 
cuting the  commission  delivered  for  the  first  time  a  signed  bill  of  costs. 
In  October,  1860,  the  solicitor  presented  a  petition  to  have  his  costs 
raised  out  of  property  of  which  the  lunatic,  who  lefl  issue,  had  been 
tenant  in  tail.  Held,  that,  under  the  proviso,  contained  in  23  &  24 
Vict.  c.  127,  §  29,  the  application  was  too  late. 

Per  the  Lord  Justice  Kniqut  Bruck  :  The  time  when  the  right  to  recover 
the  costs  accrued  within  the  meaning  of  the  proviso  was  the  death 
of  the  lunatic. 

Per  the  Lord  Justice  Turner  :  The  right  to  recover,  if  it  did  not  accrue 
at  the  death  of  the  lunatic,  accrued  at  the  latest  in  February,  1854, 
when  the  costs  were  declared  to  have  been  properly  incurred. 

Whether,  if  the  petition  had  been  presented  in  time,  the  petitioner  could, 
under  23  &  24  Vict.  c.  127,  §  9,  have  had  the  relief  sought,  quesre, 
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A  copyhold  property  descended  in  fee  upon  a  married  woman,  subject  to  a 
covenant  entered  into  by  a  former  owner  upon  his  marriage  to  surren- 
der it  to  certain  uses,  under  which,  had  the  surrender  been  made,  the 
married  woman  would  have  been  legal  tenant  in  tail.  Held,  that  she 
had  no  equity  to  a  settlement  out  of  property  so  circumstanced.  —  Re 
Cummingt  376. 

8.  On  a  mortgage  being  paid  off,  the  costs  of  obtaining  a  vesting  order, 
rendered  necessary  by  the  lunacy  of  the  heir-at-law  of  the  mortgagee, 
were  ordered  to  be  paid  by  the  mortgagor.  —  Be  Jones,  554. 
LUNATIC.    See  Maintbnakcb,  1,  2. 
LYING  BY. 

G.  W.,  as  administrator  with  the  will  annexed  of  his  mother,  was  entitled  to 
a  mortgage  of  a  colliery,  G.  W.,  C.  W.,  and  N.  being  entitled  in  equal 
shares  to  the  mortgage  money.  G.  W.  was  also  receiver  of  the  col- 
liery and  other  estates  held  under  the  same  title,  in  a  suit  in  which  the 
title  of  the  mortgagor  was  disputed,  and  to  which  G.  W.  was  a  party  as 
representative  of  his  mother.  This  suit  was  compromised  in  1847, 
upon  the  terms  that  out  of  the  profits  of  the  colliery  certain  yearly 
sums  should  be  paid  to  Y.,  who  claimed  by  a  title  paramount  to  the 
mortgage,  and  that,  subject  to  those  payments,  20,000Z.  should 
be  raised  out  of  the  colliery  and  *  paid  to  G.  W.  in  satisfaction  *  680 
of  the  mortgage,  and  provisions  were  made  for  letting  the  col- 
liery. Li  February,  1853,  G.  W.  entered  into  an  arrangement  with  Y. 
for  the  purchase  from  him  of  the  colliery  and  some  other  property. 
Up  to  this  time  the  colliery  had  been  a  very  losing  concern.  In  May, 
1853,  N.  filed  a  bill  to  have  the  agreement  of  1847  carried  into  e£Pect, 
and  in  June,  1853,  C.  W.  filed  a  bill  to  have  it  declared  that  G.  W.  had 
made  the  purchase  of  February,  1853,  as  a  trustee  for  the  persons  inter- 
ested in  the  20,000i.  In  July,  1853,  G.  W.  answered  C.  W.'s  bill, 
setting  out  the  principal  particulars  of  the  agreement  of  February, 
1853.  In  January,  1854,  N.  filed  a  supplemental  bill  against  G.  W., 
C.  W.,  and  Y.,  treating  the  purchase  as  a  purchase  made  by  G.  W. 
for  his  own  benefit,  and  seeking  to  establish  that  it  had  the  effect  of 
postponing  the  yearly  payments  to  Y.  to  the  20,000/.  In  February, 
1855,  C.  W.  allowed  bis  bill  to  be  dismissed  for  want  of  prosecution. 
In  April,  1855,  a  decree  was  made  in  N.*s  suit,  establishing  the  priority 
of  the  annual  payments  over  the  20,000/.,  and  giving  directions  for 
raising  the  20,000/.  In  June,  1855,  G.  W.  brought  up  N.^s  rights 
under  this  decree.  C.  W.,  in  October,  1857,  filed  a  second  bill,  to  have 
it  established  that  the  purchase  of  1853  was  made  by  G.  W.  as  a  trustee 
for  the  persons  interested  in  the  20,000/. 

Eeld,  by  the  Lord  Justice  Knight  Bruce,  affirming  the  decision  of  Vice- 
chancellor  Wood,  the  Lord  Justice  Turner  dissenting,  that  C.  W. 
had,  by  his  conduct,  disentitled  himself  to  the  relief  sought  by  his  bill. 
—  WhalUy  v.  Whalley,  310. 
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MAINTENANCE. 

1.  Order  made  for  the  application  of  the  income  of  a  fand  in  Court  for  the 

maintenance  of  a  person  of  unsound  mind,  without  commission,  though 
his  property  produced  upwards  of  2001.  per  annum.  —  Be  Burke,  1^4. 

2.  An  order  cannot  be  made  for  the  maintenance  of  a  lunatic  not  found  so  hy 

inquisition,  unless  proceedings  have  been  taken  for  placing  the  property 
under  the  administration  of  the  Court  of  Chancery.  —  Be  Tayler,  125. 
8.  A  legacy  of  6000Z.  was  bequeathed  to  trustees,  upon  trust  to  pay  and 
apply  so  much  of  the  interest  as  they  in  their  uncontrolled  discretion 
should  think  necessary  or  expedient,  yearly  and  every  year  from  the 
time  of  the  testator^s  decease  until  A.  should  attain  thirty-two,  in  aid  of 
the  allowance  which  A.*s  father  should  or  ought  to, make  for  that  pur- 
pose, in  order  to  prepare  A.  for  his  establishment  in  and  to  enable  him 
to  follow  some  profession  or  business,  and  subject  thereto  to  accumu- 
late the  income  of  the  60002.  until  A.  should  attain  thirty-two  or 

*681  die,  whichever  should  first  happen;  and  on  A.  attaining  *  thirty- 
two  years  to  pay  the  interest  of  the  6000Z.  and  of  the  accumulated 
fund  arising  therefrom  to  A.  during  his  life,  so  long  as  he  should  not 
have  been  found  bankrupt,  or  taken  the  benefit  of  the  Insolvent  Acts, 
or  have  assigned  his  estate  for  the  benefit  of,  or  have  compounded 
with,  his  creditors  for  payment  of  less  than  the  debts  due  to  them  re-- 
spectively ;  and  subject  to  the  trust  above  mentioned,  the  50002.  and 
the  accumulated  fund  were  to  be  held  in  trust  for  the  child  or  children 
of  A.  in  manner  therein  mentioned,  with  a  gifl  over  in  default  of  a 
child  or  children  becoming  entitled  under  such  trust. 
A.,  soon  after  attaining  his  majority,  became  involved  in  debt,  and  in  conse- 
quence unable  to  provide  for  his  wife  and  infant  child  or  to  pursue  any 
profession  or  business.  The  Court  directed  a  portion  of  the  fund  which 
had  arisen  from  accumulations  of  surplus  income  to  be  applied  in  pay- 
ment of  his  debts. 
Power  of  trustees  to  resort  for  future  maintenance  to  accumulations  of  divi- 
dends which  would,  if  required,  have  been  applicable  to  past  mainten- 
ance. —  Edwards  v.  Orove,  210. 

MARRIAGE  CONSIDERATION.    See  Sbttlbmknt. 

MERCHANT  SHIPPING  ACT.    See  Ship. 

MINES.    See  Copyhold.    Lying  by.    Support.     . 

MISDESCRIPTION.    See  Vendor  and  Purchaser. 

MORTGAGE. 

A  direction  in  a  will  that  all  the  testator^s  just  debts,  funeral  and  testamen- 
tary charges  and  expenses,  should  be  paid  and  discharged  by  his  execu- 
tors as  soon  as  convenient  after  his  decease  out  of  his  estate,  followed 
by  a  gift  of  all  the  testator^s  real  and  leasehold  estates  (which  were 
subject  to  a  mortgage)  to  trustees  who,  with  his  wife,  were  named  also 
executors  of  his  will :  Held,  not  to  be  such  an  expression  of  contrary 
intention'  as  to  bring  the  case  within  the  saving  of  the  Act  17  &  18 
Vict.  c.  118,  and  held,  consequently,  that  the  cestuis  que  trust  under 
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the  will  of  the  real  estate  and  leaseholds  took  them  cum  onert,  —  Wool* 
stencroft  v.  Woolsiencrofi,  347. 

See  Lunacy,  3.    Nequoencb.    Execution. 

NEGLIGENCE. 

A  solicitor  borrowed  money  from  a  client  upon  a  mortgage  of  two  properties, 
A.  and  B.,  and  handed  over  to  him  a  quantity  of  title-deeds  in  a 
parcel  bearing  a  label  stating  it  to  contain  the  deeds  relating  *  to  *  682 
both  properties.  It  in  fact  contained  only  the  deeds  relating  to 
property  A. ;  but  the  client,  relying  on  the  solicitor,  never  opened  it. 
Shortly  afterwards  the  solicitor  sold  property  B.  to  the  defendant,  who 
completed  his  purchase  without  any  notice  of  the  mortgage,  and  upon 
completion  the  title-deeds  were  handed  over  to  him.  Several  years 
afterwards  the  solicitor  absconded,  and  the  mortgagee  then  for  the  first 
time  discovered  that  the  deeds  had  not  been  delivered  to  him,  and  that 
the  purchaser  claimed  a  title  to  the  property.  Hdd,  that  the  mortga- 
gee had  not  been  guilty  of  such  negligence  as  to  postpone  his  title  to 
that  of  the  purchaser. 
A  decree  for  foreclosure  being  made  against  the  purchaser,  at  the  suit  of  the 
mortgagee,  who  was  a  mortgagee  only  for  a  term,  hdd,  that  the  pur- 
chaser ought  not  to  be  directed  to  deliver  up  the  deeds  to  the  mort- 
gagee. : —  Hunt  V.  ElmeSt  578. 

See  Power  or  Attornet, 

NOTICE.    See  Power  of  Attorney. 


OCCUPANCY.    See  Special  Occupancy. 

OFFER  IN  BILL. 

Where  the  plaintiff,  by  his  bill,  seeking  to  charge  the  defendant  as  construc- 
tive trustee  of  the  lease  of  a  farm  of  which  he  had  been  in  the  occupa- 
tion, prayed  for  an  account  of  the  profits  made  and  received  by  the 
defendant  in  carrying  on  the  farming  business,  and  offered  to  allow 
the  defendant,  on  taking  such  account,  all  such  sums  as  had  been 
advanced  by  the  defendant,  and  were  due  to  him  for  stock  supplied  for 
carrying  on  the  farming  business:  Held,  that  the  plaintiff  was  not  at 
liberty  to  revoke  this  offer  at  the  hearing,  and  instead  of  an  account 
of  profits  to  claim  an  occupation  rent,  merely  by  reason  of  a  statement 
in  the  defendant's  answer,  that  while  the  defendant  had  held  the  farm 
no  profits  had  been  made.  —  KendaU  v.  Marsters,  200. 

ORDER  AND  DISPOSITION.    See  Bankruptcy,  1. 


PARENTAL  INFLUENCE. 

A  resettlement,  executed  by  a  tenant  for  life  and  his  son,  who  was  tenant 

in  tail  in  remainder,  had  been  prepared  by  the  father's*  solicitor,  and  the 

*  son  had  not  had  the  advantage  of  independent  professional  advice,  but 

it  appeared  that  the  son  was  well  acquainted  with  and  had  been  advised 
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respecting  the  proTisions  of  the  deeds  of  resettlement  before  thej  were 
executed  hy  him,  and  that  the  transaction  was  a  reasonable  one,  and 
for  the  good  of  the  family,  and  not  upon  the  whole  for  the  personal 

*  683       benefit  of  the  father.    Held,  not  a  case  for  setting  *  aside  or  altering 

the  deed.  —  Jenner  v.  Jenner,  859. 
PARENT  AND  CHILD.    See  Parental  Influence. 
PARTICULARS  OF  SALE.    See  Vendor  and  Purchaser. 
PARTIES.    See  Creditors'  Suit.    Pleading,  1. 
PARTITION.    See  Lunacy,  1. 
PAUPER.    See  Practice,  6. 

PAYMENT  FOR  HONOUR.    See  Bankruptcy,  6. 
PERPETUAL  ANNUITY.    See  Annuity. 
PERPETUITY.    See  Charity,  1. 
PLEADING. 

1.  A  testator  in  1815  devised  an  estate  to  A.  for  life,  remainder  to  his  sons 

successively  in  tail,  remainder  to  B.  in  tail,  and  in  1818  made  another 
will,  devising  the  estate  to  A.  for  life,  remainder  to  his  sons  succes- 
sively in  tail,  remainder  to  C.  in  tail.  Held,  that  a  decree  establishing 
the  will  of  1818,  made  in  a  suit  to  which  B.  was  not  a  party,  but  A. 
and  his  6r8t  son  were  parties,  as  representing  the  inheritance,  was  not 
binding  as  between  B.  and  C.  —  Arnold  v.  Bainbrigge,  92. 

2.  A  substantial  defence  to  the  bill  held  available,  though  not  expressly 

raised  by  the  pleadings ;  the  facts  on  which  it  rested  being  expressly 
alleged  in  the  bill  and  answer,  and  substantiated  by  the  evidence.  — 
Ormes  v.  Beadd,  833. 

3.  Bill  by  one  of  the  creditors  of  an  insolvent  to  recover  property  alleged  to 

belong  to  the  insolvent's  estate,  on  the  mere  allegation  that  the  assignee 
in  insolvency  refused  to  sue  without  an  indemnity  against  the  costs  of 
the  suit,  and  that  the  plaintiff,  through  poverty,  was  unable  to  give  such 
indemnity :  Held,  demurrable.  —  Davis  v.  Snell,  463. 
See  Bankruptcy,  1.    Offer  in  Bill. 

PORTIONS. 

A  testator  directed  that  an  estate  should  be  settled  on  S.  T.  for  lif<§,  with 
remainder  to  his  sons  successively  in  tail,  remainder  to  his  daughters 
successively  in  tail,  and  that  the  settlement  should  contain  a  power  to 
S.  T.  to  charge  the  estate  with  any  sum  not  exceeding  2000Z.  for  the 
portions  of  his  younger  children.  S.  T.  by  deed  charged  the  estate  with 
the  sum  of  20002.  for  the  portions  of  his  younger  children,  to  be  raised 
within  three  months  after  his  decease,  and  to  be  equally  divided  between 
them.     There  were  five  younger  children,  daughters,  two  of  whom 

*684  died  in  S.  T.^s  lifetime,  *  minors  and  unmarried;  another  attained 
twenty-one  and  died  in  his  lifetime;  and  two  attained  twenty-one, 
and  survived  him.  Held,  that  the  representatives  of  the  dausfhter  who 
attained  twenty-one  and  died  in  the  fatber^s  lifetime  were  entitled  to  a 
share  in  the  fund. 
Whether  the  representatives  of  the  daughters  who  died  minors  in  the^faer^s 
lifetime  were  also  entitled  to.  shares,  qucsre. 
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Per  the  Lord  Justice  Turner,  semble,  they  were  not. 

On  the  death  of  the  father  a  moiety  of  the  20002.  was  paid  to  one  of  the  two 
surviving  daughters,  and  interest  on  the  other  moiety  was  paid  to  the 
other  surviving  daughter  for  more  than  thirty  years.  Udd^  that  this 
did  not  estop  the  owners  of  the  estate  from  denying  her  right  to  receive 
so  much  as  a  moiety  of  the  capital.  —  Bemnant  v.  Hood,  396. 
POWER  OF  APPOINTMENT. 

By  a  post-nuptial  settlement,  a  fund  was  settled  in  trust  for  the  husband  for 
life,  or  until  (among  other  events)  he  should  become  an  insolvent 
debtor,  with  remainder  to  the  wife  for  life,  remainder  to  their  children 
or  issue,  as  the  survivor  should  appoint,  and  in  default  of  such  appoint- 
ment, from  and  afler  the  several  deceases  of  the  husband  and  wife,  or 
the  sooner  determination  of  the  interests  thereinbefore  limited  to  them 
respectively,  in  trust  for  the  children  then  living  and  the  issue  of  deceased 
children  then  living.  The  husband^s  interest  ceased  by  his  insolvency, 
and  his  wife  aAerwards  died :  Held,  that  the  interests  of  the  children 
and  their  issue  in  default  of  appointment  thereupon  became  vested,  and 
could  no  longer  be  varied  by  the  execution  by  the  surviving  husband 
of  his  power  of  appointment.  —  Uaswdl  v.  Hctswellt  456. 
POWER  OF  ATTORNEY. 

In  1841  a  client,  before  going  abroad,  gave  a  power  of  attorney  to  his 
soKcitor  in  England,  to  manage  the  whole  of  the  clients  property  and 
concerns  in  England  while  he  was  abroad,  and,  generally,  to  do  all 
other  acts,  deeds,  matters,  or  things  whatsoever  in  or  about  the  estates, 
property,  and  affairs  of  the  client,  as  amply  as  the  client  could  do  or 
have  done. 

In^March,  1849,  the  attorney,  professing  to  act  under  the  power,  borrowed 
5002.  upon  deposit  of  a  policy  of  assurance  belonging  to  the  client, 
and  ailerwards  misapplied  the  money :  Held,  that  whether  the  power  of 
attorney  per  se  authorized  the  raising  of  the  money  upon  the  security 
of  the  policy  or  not,  yet,  when  coupled  with  a  correspondency  between 
the  attorney  and  client  showing  that  the  latter,  believing  the  power  to 
have  that  effect,  desired  it  to  be  so  exercised  when  occasion  should 
require,  it  precluded  the  client  from  disputing  the  validity  of  the  mort- 
gage. 

Extent  of  general  words  in  powers  of  attorney. 

*  The  circumstance  of  only  one  solicitor  acting  in  a  transaction  does    *  685 
not  constitute  him  the  solicitor  of  both  parties,  so  as  to  affect 
one  with  notice  of  facts  known  to  the  other. 
*The  omission  to  require  strict  legal  evidence  of  title  before  advancing  money 
is  not  necessarily  such  negligence  as  would  be  attended  with  the  same 
consequences  as  actual  notice. 

Actual  payment  of  money  to  an  attorney  under  a  power  not  requisite  to 
enable  him  to  give  a  discharge.  —  Ferry  ▼.  Holl,  38.  • 

PRACTICE. 

1.  An  affidavit,  instead  of  being  headed,  as  usual,  "  We  A.  B.,  C.  D.,  and  E. 
F.,  severally  make  oath  and  say,^^  was  headed  **The  joint  tod  several 
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affidavit  of  A.  B.,  C.  D.,  and  E.  F.    We  the  eaid  A.  B.,  C.  D.,  and  £. 
F.  say  as  follows/*    Leave  to  file  it  was  refused.  — Be  Newton^  3. 

2.  After  the  defendants  to  an  original  bill  had  answered  the  interrogatoriea, 
the  plaintiff  amended  his  bill,  adding  fresh  statements  and  new  defend- 
ants, but  retaining  most  of  the  materials  of  the  original  bill.  He  then 
filed  interrogatories,  going  through  the  whole  of  the  statements  of  the 
bill  as  amended,  and  required  each  of  the  defendants  to  answer  all 
the  interrogatories. 

HMt  that  an  order  made  on  the  'application  of  the  original  defendants,  that 
the  interrogatories  should  be  taken  off  the  file,  with  liberty  for  the  plain- 
tiff to  file  new  interrogatories  within  a  limited  time,  had  been  rightly 
made.  —  Draktr.  Byrnes,  81. 

8.  A  mortgagee  of  a  devisee  filed  a  bill  to  enforce  his  security,  and  obtained 
a  decree  containing  an  inquiry  as  to  the  incumbrances  on  the  estate. 
Immediately  afterwards  a  legatee,  whose  legacy  was  charged  on  the 
estate  and  bad  priority  over  the  mortgage,  filed  his  bill  to  have  the 
legacy  raised. 

Sdd,  that  the  decree  in  the  other  suit  was  no  bar  to  his  proceeding  with  bis 
suit,  for  that  a  prior  incnmbrancer  is  not  bound  to  go  in  under  a  decree 
obtained  by  a  puisnd  incumbrancer,  but  is  at  liberty  to  institute  a  suit 
of  bis  own.  —  Arnold  v.  Bainbrigge,  92. 

4.  The  ordinary  direction  in  a  deci'ee  that  **  any  of  the  parties  are  to  be  at 

liberty  to  apply  to  the  Court  as  they  shall  be  advised,"  hdd,  not  to 
extend  to  an  application  by  the  plaintiff  to  be  allowed  co^ts,  as  to 
which  there  was  no  express  direction  given  by  the  decree.  — Kendall  y. 
Marstera,  200. 

5.  Substituted  service  on  a  defendant's  solicitor  in  the  cause  of  a  decree  for 

payment  of  money  ordered  on  the  ground  that  the  defendant  was  per- 
manently resident  out  of  the  country,  though  he  had  not  gone  abroad 
to  avoid  service,  but  in  the  discharge  of  his  duty  as  consul.  —  Oriffiths 
V.  Cowper,  208. 
^  686  6.  An  order  under  the  28  &  24  Vict.  6,  *  c.  149,  §  5,  assigning  to  a  pauper 
defendant  in  custody  under  an  attachment  for  want  of  answer  a  solio- 
itor  and  counsel  is  of  course.  —  Layion  v.  Mortimore,  358. 

7.  Where  one  of  the  defendants  bad  neither  consented  to  an  application  for  a 

transfer  of  the  cause  irom  one  branch  of  the  Court  to  another,  nor  had 
been  served  with  it,  the  application  was  refused,  though  all  the  other 
parties  consented.  —  Bond  v.  Barnes,  387. 

8.  Leave  to  a  person  not  a  party  to  the  record  to  present  a  petition  of 

appeal  may  be  granted  either  upon  motion  or  petition  ex  parte.  —  Par^ 
miter  v.  ParmUer,  626. 

9.  The  plaintiff  obtained  an  interlocutory  order  restraining  the  defendant 

from  suing  out  execution  or  taking  any  proceedings  on  a  judgment  at 
•  law  until  further  order.  The  plaintiff^s  bill  was  afterwards  dismissed 
at  the  hearing,  upon  which  the  defendant  issued  an  elegit  and  placed  it 
in  the  hands  of  the  sheriff.  The  plaintiff  appealed  from  the  order  of 
dismissal  and  moved  before  the  Court  of  Appeal  to  restrain  the  defend- 
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ant,  who  resided  out  of  the  jurisdiction,  from  enforcing  his  degii  pend- 
ing the  appeal.    The  Court  made  an  order  that  the  sheriff  should  not 
pvoceed  on  the  elegit  until  farther  order,  and  named  an  early  day  for 
hearing  the  appeal,  reserving  the  costs  of  the  application. 
8emble,  the  application  did  not  come  within  Consol.  Ord.  VL  12,  but  was 

properly  made  to  the  Court  of  appeal  in  the  first  instance. 
Per  the  Lord  Justice  Knight  Bruce.  —  There  is  no  inflexible  rule  that  a 
person  applying  to  stay  proceedings  under  a  decree  pending  an  appeal 
must  pay  the  costs  of  the  application.  —  Earl    of  Shrewsbury  v. 
Treves,  172. 

PRINCIPAL  AND  AGENT.    See  Lien.    Power  of  Attorney. 

PRIORITY.    See  Negligence. 

PROOF  OF  DEBTS.    See  Creditors'  Suit. 

PROTEST.    See  Bankruptcy,  6. 

PUBLIC   COMPANY.    See  Following  Trust  Money.    Lands  Clauses 

Act,  1,  2.    Shares,  1. 


RAILWAY  COMPANY.    See  Suffort. 
RECTIFICATION.    See  Parental  Influence. 
REMOTENESS.    See  Charity,  1. 
REPUTED  OWNERSHIP.    See  Bankruptcy,  1. 
RESIDUE.    See  Construction,  7. 


♦SALE.    See  Trustee.  ♦687 

SCHEME.    See  Charity,  2. 

SCHOOL.    See  Charity,  2. 

SEPARATION  DEED.    See  Fraud. 

SERVICE  OF  DECREE.    See  Practice,  6. 

SETTING  ASIDJB  DEED.    See  Parental  Influence. 

SETTLEMENT. 

Assets  of  a  testator,  consisting  of  personalty  which  could  be  identified  were 
settled  bond  fide  upon  the  marriage  of  his  daughter  and  residuary 
legatee.  Held,  that  they  thereupon  ceased  to  be  liable  to  subsequently 
accruing  claims  in  respect  of  breaches  of  covenants  which  had  been 
entered  into  by  the  testator,  but  of  which  the  parties  to  the  settlement 
had  no  notice  when  they  executed  it.  The  limitations  and  covenants 
in  a  marriage  settlement  are  not  severable,  as  being  in  part  only  sup- 
ported by  the  consideration  of  marriage,  semble,  —  DiUcea  ▼.  Broad" 
meadf  566. 

See  Fraud. 

SETTLEMENT  (Equity  to).    See  Wife. 

SHARES. 

1.  Shares  in  a  railway  company,  which  had  demised  its  undertaking  to  another 
railway  company  for  1000  years,  at  a  fixed  annual  rent,  secured  by 
power  of  re-entry,  with  an  option  to  the  lessees  to  become  purchasers 
of  the  line :  Held^  to  retain  their  quality  of  pure  personal  estate,  and 
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not  to  be  an  interest  in  land  within  the  Statute  of  Mortmain.  —  Taylor 
V.  Linley,  84. 
2.  G.y  a  shareholder  in  a  completely  registered  company,  being  in  prison, 
two  of  the  directors,  being  desirous  to  procure  his  discharge,  entered 
into  an  agreement  with  B.,  one  of  his  creditors,  by  which  B.  agreed  to 
accept  1500  shares  in  part  payment  of  his  debt,  and  to  consent  to  G/s 
discharge ;  and  the  two  directors  stated  that  they  were  authorized  by 
G.  and  the  company  to  transfer  the  shares,  declared  the  shares  to  be 
transferable  by  delivery,  and  agreed  that  if  it  should  appear  that  the 
shares  could  not  be  legally  vested  in  B.,  without  his  executing  the  deed 
of  settlement,  they  would  pay  him  15002.  They  handed  over  to  him 
scrip  certificates  for  1500  shares,  which  described  the  company  as  only 
provisionally  registered,  and  purported  to  be  transferable  by  delivery. 
The  directors  placed  B.  on  the  register  of  shareholders  without  his 
knowledge,  and  in  the  register  of  transfers,  they  entered  the  shares 
I  as  transferred  to  him  by  G.,  but  it  was  not  shown  that  any  deed 

i  *688       of  *  transfer  had   ever  been  executed,  and  he  never  executed  the 

deed  of  settlement,  or  any  deed  of  accession  to  it.    An  order  was 

afterwards  made  for  winding  up  the  company :  Hdd^  that,  inasmuch  aa 

I  the  shares  in  the  company  were  not  transferable  by  delivery,  and  could 

i  not  be  vested  in  B.  without  his  executing  the  deed  of  settlement,  B.,  in 

the  absence  of  conduct  estopping  him  from  disputing  his  being  a  share- 
holder, was  not  liable  to  be  placed  on  the  list  of  contributories.  -^ 
Bunn's  Case,  275. 

See  Contributory. 
SHIP. 

Although  the  Merchant  Shipping  Act,  1854,  contains  no  provision  nega- 
tiving the  validity  of  a  mortgage  made  otherwise  than  according  to  the 
terms  of  the  Act,  the  whole  scope  of  the  Act  is  to  that  effect,  and  an 
equitable  mortgage  is  still  invalid.  —  The  Livetjfool  Borough  Bank  v. 
Turner,  502.  • 

SOLICITOR. 

W.  employed  F.  as  his  solicitor  from  1855  to  1859,  and  became  indebted  to 
him  for  costs  and  cash  advances.  In  July,  1858,  W.  gave  to  F.  a 
security  upon  his  furniture,  farming  stock,  &c.,  to  secure  all  moneys 
due  or  to  become  due,  with  an  immediate  power  of  sale.  In  January, 
1859,  F.  sent  in  to  W.  an  unsigned  bill  of  costs  and  cash  account, 
and  in  March  pressed  for  payment,  and  threatened  to  enforce  his  seen- 
rity.  W.  then  employed  another  solicitor,  and  a  correspondence  went 
on  till  May.  F.,  on  17  May,  gave  notice  that  if  the  money  was  not 
paid  on  that  day  he  should  take  possession  under  his  security,  and 
he  accordingly  did  so.  W.  then  paid  the  amount  under  protest.  The 
bill  of  costs  contained  items  to  a  considerable  amount  subseqaent  in  date 
to  the  security,  and  overcharges  were  shown.  Many  of  the  vouchers  for 
the  items  in  the  cash  account,  though  applied  for,  had  not  been  pro- 
duced till  the  day  of  payment.  Held,  that  W.  was  entitled  to  an  order 
for  taxation.  —  Be  Foster  Ex  parte  Walker,  105. 

See  Lunacy,  2.    Power  of  Attoriyby. 
[638] 


INDEX  TO  THE  PBINaPAL  MATTERS.  *  688 

SOLICITOR  AND  CLIENT.    See  Evidbnce. 

SPECIAL  OCCUPANCY. 

There  may  be  a  special  occupant  of  an  equitable  estate  pur  autre  vie. 
Leasehold  estates  pur  autre  vie  were  devised  in  trust  for  A.,  his  heirs, 
sequels  in  right,  executors,  administrators,  and  assigns.  A.  survived 
the  devisor,  and,  being  illegitimate,  died  without  heirs  and  intestate, 
'living  the  cestuis  que  vie.  Hdd^  that  the  devised  estates  passed  under 
the  Wills  Act,  7  Will.  4  &  1  Vict  c  26,  to  A.'s  administrator  (the 
nominee  of  the  Crown).  — Reynolds  v.  Wright,  590. 

♦  SPECIFIC  PERFORMANCE.    See  Lease.  ♦  689 

STATUTES. 

14  &  15  Vict.  c.  104  (Episcopal  and  Capitular  Estates  Act).    See  Laiyds 

Clauses  Act,  2. 
17  &  18  Vict.  c.  113  (Locke  King's  Act).    See  Mortgage. 
22  &  23  Yict.  c.  35  (*'  An  Act  to  further  amend  the  Law  of  Property  and  to 
relieve  Trustees  '^).     See  Leaseholds. 

STAYING  PROCEEDINGS.    See  Practice,  J&. 

SUBSTITUTED  SERVICE.    See  Practice,  5. 

SUPPORT. 

A  railway  company  was  empowered  by  its  special  Act  to  take  lands,  but  the 
minerals  were  to  be  reserved  to  the  vendor,  who  was  to  be  at  liberty 
to  work  them,  causing  no  damage  or  obstruetion  to  the  railway ;  and 
by  another  clause  of  the  Act,  it  was  provided  that,  on  working  up  to 
within  twenty  yardd  of  any  masonry  or  building  of  the  company,  the 
owner  of  the  minerals  might  require  the  company  to  purchase  the 
minerals  within  that  range,  or,  on  their  neglect  to  do  so,  might  work 
them  in  the  usual  and  ordinary  way,  doing  no  avoidable  damage. 
The  company  in  1837  purchased  land  from  the  defendant  under  their  compul- 
sory powers,  for  the  purpose  of  erecting  a  bridge,  which  was  accord- 
ingly built  and  completed  in  1838.  On  the  lessee  of  the  minerals  from 
the  vendor  notifying  to  the  company  his  intention  of  renewing  the 
working  of  the  minerals,  which  had  been  abandoned  since  1791 :  Held^ 
a  proper  case  for  granting  an  injunction,  —  as  to  land  within  the  twenty 
yards,  against  working  so  as  to  cause  damage  until  the  conditions  of 
the  Act  had  been  satisfied ;  and  as  to  other  workings  beneath  or  adjoin- 
ing the  company^s  lands,  against  working  so  as  to  affect  the  stability  of 
the  bridge,  or  the  railway  or  other  works  of  the  company.  North' 
Eastern  Railway  Company  v.  EUiott,  423. 

SURVIVORSHIP.    See  Construction,  1. 

TAXATION.    See  Solicitor. 
TITLE-DEEDS  (Possession  of).    See  Negugencb. 
TRANSFER  OF  CAUSE.    See  Practice,  7. 
TRUST.    See  Laches. 

TRUSTEE.  ^ 

The  fact  that  a  trustee  for  sale  by  public  auction  or  private  contract 

*  has  not  promoted  competition  by  asking  one  of  two  persons    *  690 
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proposing  to  purcbaset  by  private  contract  to  bid  higher  before  closing 
with  the  rival  bidder :  Held,  not  to  be  a  ground  for  setting  aside  or 
cancelling  the  contract* 
The  practice  adopted  at  sales  by  auction  under  the  decree  of  the  Court,  of 
opening  the  biddings  after  a  sale,  not  to  be  extended  to  sales  by  trus- 
tees under  a  power  of  sale  conferred  upon  them. — Harper  v.  ffayeg, 
542. 

See  Maintbnancb,  3. 

TRUSTEE  ACT,  1850.    See  Vbstino  Order. 

TRUSTEE,  EXECUTOR  OF.    See  Executor  op  Trustee. 

TRUST  FUND,  FOLLOWING.    See  Following  Trust  Monet. 

ULTRA  VIRES.    See  Joint;4tock  Company. 

VENDOR  AND  PURCHASER. 

A  property  situate  in  a  town,  and  comprising  a  warehouse  with  a  small  steam- 
engine,  was  described. in  particulars  of  sale  under  a  decree  as  *' well 
supplied  with  water."  The  property  was  well  supplied  with  water,  but 
only  from  the  waterworks  of  the  borough,  and  by  payment  of  water 
rates,  thiere  being  no  natural  supply.  The  manufactories  in  the  town 
were  generally  supplied  with  water  from  wells  upon  the  properties 
themst>lves,  though  small  steam-engines  in  warehouses  frequently  were 
not :  Held,  that  there  waft  a  misdescription,  and  that  a  purchaser  who 
purchased  on  the  faith  of  the  description  in  the  particulars,  without 
knowing  the  real  state  of  the  case,  could  not.  be  compelled  to  com- 
plete hid  purchase  without  compensation. 
The  application  of  the  purchaser  for  compensation  was  refused  with'  costs  in 
the  Court  below,  but  on  appeal  he  was  held  entitled  to  be  paid  his 
coats,  both  of  the  proceedings  in  the  Court  below  and  in  Chambers, 
and  his  costs  of  the  appeal  motion.  —  Leyland  v.  lUingworth^  248. 

VESTING.    See  Construction,  4,  5. 

VESTING  ORDER. 

A  sum  of  stock  was  standing  in  the  name  of  a  person  of  unsound  mind, 
part  of  such  stock  being  his  own  beneficially  and  part  of  it  being 
vested  in  him  as  trustee.  The  Court  had  made  an  order  appointing 
new  trustees,  and  vesting  in  them  the  right  to  call  for  a  transfer  of 
the  trust  stock  and  to  receive  the  arrears  of  dividends.  It  was  found 
that  an  order  in  this  form  could  not  be  acted  on  as  to  the  arrears  of 

*  691       dividend,  since  the  bank  could  not  pay  arrears  on  *  part  of  a  sum. 

The  Court  therefore  varied  the  order  so  as  to  enable  the  new  trus- 
tees to  receive  the  past  dividends  on  the  whole  sum  of  stock  and  to 
retain  for  the  purposes  of  the  trust  that  portion  which  had  accrued 
due  in  respect  of  the  trust  stock.  —  Re  Stewart,  1. 

WAGERING.    See  Bankruptcy,  5. 
WASTE. 

Devise  in  fee  subject  to  an  executory  devise  over  in  the  event  of  his  not 
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leaTing  issue  liying  at  his  decease :  HeUd^  dispunishable  for  legal  but 
not  for  equitable  waste.  —  Turner  v.  Wright^  284. 
WIFE. 

Where  a  married  woman  was  entitled  under  a  will  to  a  legacy  charged  on 
land,  with  power  of  entry  and  receipt  of  rents  and  profits :  Hdd^  that 
this  power  did  not  deprive  the  legacy  of  its  equitable  character,  so  as 
to  enable  the  husband  to  assign  it  free  from  the  wife^s  equity  to  a 
settlement,  but  that  the  Court  would,  at  the  suit  of  the  wife,  and  on 
the  devisee  paying  the  legacy  into  Court,  restrain  the  husband^s  assignee 
from  enforcing  the  legal  remedies  for  the  recovery  of  the  legacy.  — 
Duneomhe  v.  CfreeiuKre,  509. 
WILL.  See  Annuity.  Construction,  1 ,  2,  3,  4,  5,  6,  7.  Portions. 
WINDING  UP. 

Before  the  passing  of  the  Joint-stock  Companies  Act,  1856,  a  company  was 
registered  with  unlimited  liability.  It  was  afterwards  registered  under 
the  Act  with  limited  liability.  HM,  that  the  Court  of  Chancery  had  no 
jurisdiction  to  wind  up  the  affairs  of  the  company.  ' 

The  restriction  as  to  the  time  of  appealing  under  the  Winding-up  Act  of  1848 
does  not  apply  to  an  appeal  from  an  order  on  the  ground  of  want  of 
jurisdiction  to  make  it.  , 

The  Court  of  Bankruptcy  has  no  jurisdiction  to  rehear  a*  petition  so  as  to 
extend  the  time  for  appealing.  —  Re  the  Plttmstead^  &c.  Water  Com- 
pant/j  20. 
See  Bankruptct,  7.  Contributory.  Following  Trust  Monbt.  Shares,  2. 

YOUNGER  CHILDREN.    See  Portions. 
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